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DEDICATION^ 


Tb  the  Right  Hon.  Thomas  Lord  Erskine,  Lord  High 

Chancellor  of  Great  Britain. 

Mt  Lord, 

CALLED  in  an  awful  Crisis  by  your 

Sovereign,  and  followed  by  the  voice  of  his  people 

into  the  most  exalted  station  of  the  Empire,  your 

Lordship  is  looked  up  to  more  as  the  constitutional 

Friend,  than  the  official  Patron,  of  the  respectable 

Body  chiefly  interested  in  the  Subject  of  the  following 

Sheets.    To  your  countenance,  therefore,  are  respect-^ 

fully  dedicated,  with  your  gracious  Permission,  these 

humble  Efforts,  to  trace  the  Principles,  ascertain  the 

Law,  and  reconcile  the  payment  of  Tithes  to  ervcry 

dass  of  the  Community.     I  have  the  Honour  to 

be  with  the  most  profoimd  Deference  and  highest 

Esteem 

Tour  Lordship*8 

Devoted  and  respectful  Servant, 

FRANCIS  PLOWDEN, 

Jme,  180$. 


TO  THE  READER. 


JL  itEXR  needs  no  argument  to  prove  the  importance  of  the 
System  and  Law  of  Tithing  to  the  Public.  The  general 
body  of  the  clcrgj^  some  thousand  lay -impropriators,  nu^ 
meroo^  lessees  of  tithes  and  other  Church  property,  all 
possessors  of  landj  and  tjtheable  matter  are  deeply  in* 
terested  in  the  subject :  and  most  of  them  are  occasional!  j 
advised  and  directed  by  Law  Agents  or  Counsel  in  their 
conduct^  management  of^  or  contribution  to  t^  sin|;ulai 
spcdea  of  ptojfterty^ 

It  ia  in  nature^  that  a  fun4  supposed  to  constitute  a  tenfek 
of  the  national  revenue^  should  in  its  circulation  product 
contrariant  impressions  upon  the  generality  of  those^  who  pay^ 
and  those,  who  receive  it.  Multifarious  must  be  the  objec* 
tions  to  the  institution  generally  and  particularly :  all  the 
ordiaary  emotions  of  the  human  mind,  which  attend  the 
^qvnsitioa  and  deprivation  of  property,  all  the  relative  sen^ 
sations  upon  the  contribution  of  the  profits  and  labour  of 
|he  many  to  the  ease  and  support  of  single  individuals,  the 
reluctance  of  internial  dissent  and  conscientious  scruple  19 
fKtepial  and  costly  subniksion,  will  unceasingly  operate  in 
producing  di^culties  tp  tUe  system,  to  the  collection,  ta  the 
mode,  to  the  quantum,  to  the  proportion,  to  the  times  of 
payment,  to  the  claim,  to  the  title,  to  the  applicatibn,  tQ 
|he  spirit^  to  1;^  p|i^iple,  to  the  effec^ 


(      Ti      > 

Be  it  the  blessing  or  be  it  the  curse  of  the  present  dajr^ 
that  every  thing  is  to  be  discussed,  and  nothing  taken  upon 
credit^  yet  it  is  an  unequivocal  test  of  the  wisdom  and  policy 
of  human  laws,  that  having  withstood  the  silent  lapse  and 
turbulent  revolution  of  ages,  they  acquire  light,  vigour, 
and  efficiency  from  investigation.  The  mind  is  feeble  or 
corrupt,  that  checks  discussion.  Veritas  nil  veretur^  nisi 
ahscondi.  Mystery  and  compulsion  are  avowed  enemies  to 
truth. 

The  code,  which  dreads  the  light,  betrays  a  mortal 
symptom.  I  have  endeavoured  to  let  in  all  the  light  I  v^as 
able  upon  the  theory  and  the  practice  of  this  institution, 
from  the  conviction,  that  nothing  could  be  so  detrimental 
to  the  public,  as  the  continuance  of  ignorance  or  misrepre* 
sentadon  of  any  part  of  it.  Of  all  objects  of  legislation, 
this  primarily  calls  for  full  and  fair  discussion  :  the  clergy^ 
yifho  receive  their  general  subsistence  from  the  institution^ 
are  the  most  learned  body  of  the  nation ;  the  lay  impropri-^ 
ators  are  amongst  those,  who  have  generally  received  from 
the  clergy  the  best  of  education,  and  the  profession  of  the 
law  supposes  the  habit  of  lecture,  consultation,  and  reason- 
ing. To  meet  the  researches,  satisfy  the  doubts,  and  clear 
the  difficulties  of  each  of  these  classes  of  readers,  it  has 
been  the  aim  of  the  author  to  leave  no  part  of  the  subject 
unattended  to.  The  book  is  intended  for  those  of  every 
class,  who  command  not  the  means  or  opportunity  of  re- 
sorting to  the  numerous  authorities,  which  may  be  required 
to  form  a  satisfactory  and  conclusive  judgment  upon  any  one 
great  point  or  head  of  tithing.  Few,  very  few  even  of  the 
profession,  are  furnished  with  a  library  which  can  answer  a 
full  search  into  any  one  given  question  upon  tithes  :  ah  em- 
barrassment, .  little  likely  to  be  Removed  from  the  daily 
increasing  number  and  price  of  le^  publications, 


(    vii    ) 

The  end  of  the  work  is  to  explatn  the  nature  of  civil 
tstablishments  of  religion/  of  tithes,  and  other  ecclesiasdcal 
revenues  in  this  country ;  when  first  instituted^  and  how 
they  have  in  process  of  time  been  altered^  modified,  and 
brought  into  their  present  form :  and  by  what  means,  in 
wfaar  courts,  and  with  what  probable  risk  or  success  claims 
to  tithes  and  exemptions  may  be  pursued  or  resisted.  What 
may  appear  pleonasm  to  one  class  of  readers,  may  be  found 
satisfactory  to  another,  and  necessary  for  a .  third.  It  has 
been  therefore  considered  as  a  duty  by  the  author,  to  ofF(;r 
nothing  upon  the  strength  of  his  own  opinion  :  but  to  give 
his  authorities  so  fiiUy,  as  to  supersede  the  necessity  of  re- 
lorting  to  the  original  books,  which  the  generality  Of  his 
leaders  must  necessarily  want.  In  his  desire  that  every  sub« 
ject  should  be  fully  and  clearly  understood  by  the  parties  in- 
terested, he  has  presumed  it  would  be  satisfactory  to  many 
to  be  able  to  have  recourse  to  some  elementary  explanation 
of  the  different  courts,  and  proceedings  in  tithe  causes  :  so 
bx  at  least,  as  to  fit  their  minds  to  the  thorough  under- 
standing of  the  reports  of  tithe  cases,  which  are  written  by 
lawyers,  for  gentlemen  of  their  own  profession,  and  from 
the  lecture  of  which  the  parties  interested  may  be  enabled 
to  form  competent  ideas  of  the  embarrassments,  costs,  trou- 
ble and  uncertainty  of  tithe  suits,  ere  they  engage  in  them. 
Tlie  whole  statute  law  of  tithes,  which  is  collected  in  the. 
Appendix,  is  necessary  for  those,  who  have  not  by  them  the 
Statutes  at  Large,  and  not  inconvenient  for  those,  who  have. 
The  forms  of  different  processes  and  precedents,  which  make 
up  the  rest  of  the  Appendix,  will  be  useful  to  the  practising 
lawyer  in  every  department,  and  instructive  to  those,  who 
may  wish  to  know,  but  have  not  the  means  of  resorting  to 
the  books,  which  might  explain  and  disclose  the  nature  of 
proceedings,  in  which  they  may  be  engaged. 


(    ^i    ) 

The  asdior  diidattm  all  imentiofl  of  altering  into  any 
pakmical  discanioa  of  tpecuUtiire  opbioas;  ht  hM  ea«. 
deavoored  to  aigue  from  admitted  asnitnptions,  and  diatr 
ooBclunoia  oonfbrmable  to  the  existing  laws.  H«  h6pt$ 
for  indidgenee  in  case  of  any  uniotentioiial  fiultirc  |a  hit 
'attetnpti 
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C  H  A  p.    I. 

fiftbe  Principle  and  Nature  efa  Civil  Establishment  of  RelipofU 

1  HE  misconception  and  misrepresentation  of  the  term  civil  es^   Miscoace^ 
taUishment  of  religicn,  or  religious  establishment ^  have  produced  dif-  ^)jp^ow^ 
ficulties  and  objections  to  the  system,  which  a  fair  understanding  on  of  the  term 
ofthenature,  spirit*  and  effect  of  the  thing  itself  in  its  actual  state  j^*!^/* 
of  existence,  would  never  have  occasioned.     The  first  and  perhaps 
not  the  least  important  object  of  these  researches,  is  to  deduce 
the  tide  of  the  establslhed  clergy  to  their  tithes,  and  other  eccle- 
siastical maintenance  from  the  real  principles,    upon, which  the 
support  of  an  established  clergy  Yftts  ever  been  made  an  integral 
pan  of  our  constitution,  since  that  constitution  has  assumed  a  set- 
tled form.  The  prosecution  of  this  object  sanctions  the  assumption  of 
whatever  the  admitted  doctrines  of  the  church  of  England,  and  no- 
torious historical  facts  render  useless  to  be  proved.    Perspicua  non 
stmt  probanda,  • 

The  spirit,  in  which  the  exclusive  right  of  the  established  clergy 
to  tithes,  and  other  ecclesiastical  maintehaiKe  in  this  country,  has 
been  at  different  times  a^tated,  and  particularly  at  the  beginning  of 
the  17th  century,  has  rather  been  of  late  revived  than  extinguished* 
**  Must  the  members,***  says  Dr.  Priestley,  "  of  this  favourite 
"  church  of  yours  ?  engross  all  the  good  things  of  this  life,  as  well  as 
^  thofe  of  another ;  and  must  we  unfortunate  dissenters  partake  of 
"  neither  •.  *'  Menof  t^ie  first  erudition,  of  prominent  talents  and 
unquestionable  respect,  heretofore  marshalled  themselves  in  op-^ 
posite  ranks.  Sir  Henry  Spelman,  Dr.  Comber  and  many  zea- 
lous advocates  and  illustrious  ornaments  of  the  church  of  England, 
warmly  espoused  the  divine  right  of  tithes.  The  learned  Selden, 
and  those  who  fell  into  his  reasoning,  considered,  that  they  more  eF- 
feaority  supported  the  clergy's  inheritance,  by  resting  it  on  the 
Iswsof  the  land,  which  were  proveable  in  courts  of  justicej  tbao 

«  rffiettfbj*t  letter  to  Mr.  B«rke,  ^,  13a, 

B 


Q,  PrincipU  and  Nature  of 

upon  a  divine  titlci  which  was  to  be  traced  from  the  ineflable  source 
of  revelation,  supported  by  the  construction  of  the  old  and  new  tes- 
tament, and  enforced  by  the  internal  workings  of  conscientious  6b« 
ligations*    ^Hht  divine  right  oi  the  clergy  to  their  maintenance,  and 
of  the  king  to  his  throne,  was  generally  supported  by  the  same  set  of 
men  on  the  same  principles.     The  critical  £ra  of  the  revolution  of 
1688  appears  to  have  thrown  much  light  on  those  two  once  favo^ 
rite  extreme  doctrines,  of  resting  the  title  of  the  king  to  his  throne* 
jMsMvifum  and  of  the  clergy  to  their  tithes  upon  the  jus  divinum^  or  a  heavenly 
thioaes.        ^tle,  which  the  learned  and  respectable  prelate  of  Worcester  freely 
admits,  were  '*  ♦  broached  indeed  by  the  clergy,  but  not  from  those 
corrupt  and  temporizing  views,  to  which  it  has  been  imputed. 
The  authority  of  those  venerable  men,  from  whom  it  was  derived, 
*'  gave  it  a  firm  and  lasting  hold  on  the  minds  of  the  clergy  ;  and 
*<  it  is  feared,  still  continues  to  perplex  and  mislead  the  judg- 
'    <'  ment  of  too  many  ameng  us.*' 
UWrty  of       In  a  country,  which  boasts  of  enjoying  civil  and  religious  liberty 
tbe'ground    ^^  *  higher  degree  of  perfection,  than  it  is  enjoyed  ill  any  other» 
of  every «-    jhc  right  of  each  individual's  choice  of,  or  (in  equivalent  though 
biithment.     Other  words)  the  conscientious  obligation  of  adopting  that  religion, 
which  the  individual  believes  to  be  true,  must  be  a  fundamental 
axiom.     To  some  it  may  appear  rather  paradoxical,  though  re- 
flection will  digest  the  paradox  into  a  demonstration,  that  in  real 
liberty  of  conscience,  every  civil  establishment  of  religion  is  essen- 
The  cWa       tially  founded.     God  has  given  no  power  to  the  civil  magistrate  to 
magiitrate    ^controul  Or  forcc  the  conscience  of  the  individual  in  any  internal  in- 

bas  no  pow*        .  , 

er  over  the    tercourse  of  the  soul  with  its  Creator.    But  he  has  invested  him 
ooiciencc.    ^j^j^  ^  power  to  en  force  siAmission  to  the  acts  of  the  supreme  legisla- 
tjve  power  of  each  community,  whenever  such  acts  do  not  contra- 
vene his  divine  ordinance.     The  necessity  of  sovereign  power,  and 
the  duty  of  submitting  to  it  are  enjoined  by  the  general  dispensation 
of  God's  providence  in  those  moral  laws,  by  which  he  preserves  and 
Ceneral  na.  governs  the  human   species.      The  injunction,  though  general, 
miapowe^r""  JS  not  therefore  less  finding,  wherever  it  attaches  in  particular. 
God  commands  no  individual  to  belong  to  a  particular  society  or 
community  ;  but  heie(]uires  of  every  individual  to  submit  to  the  so- 
veneign  power  of  that  community,  to  which  for  the  time  being,  he 
shall  belong  or  reside  in,  for  the  sake  of  the  moral  order  and  go- 
vernment of  the  human  species.     God  imposes  upon  no  man,  ei* 
tber  for  a  limited  time  or  for  life^  an  absolute  and  positive  obliga* 

•  H9trd*s  Moral  and  Foliiical  Dialoguci,  toI,  it.  p.  you 
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tidn  of  submitting  to  any  particular  laws  or  rulers  of  any  cotnmunitjr. 

No  cofflOHinity »  no  civil  power>  no  hputnan  l^islative  body,   can 

ilLictly  impose  any  conscientious  obligation  upon  an  individual.  ' 

That  directly  and  iannedtately  arises  from  God's  general  injunction 

Id  all  xnaakind,  to  obey  the  powers  that  are,  for  the  preservation 

of  the  moral  order  of  society  established  in  the  general  dispensation 

of  hb  providence.     An  FsnglishmanviKxXsx  in  China^  as  to  any  con- 

icieniioos  obligation^  is  as  little  bounden  by  the  laws  of  England,  as 

if  he  were  a  ruitive  of  Canton*     On  the  other  hand,  a  Chinese  whilst 

in  London,  is  as  conscientiously  obliged   to  submit  to  the  laws  of 

b^haid,  as  if  he  had  be^  born  within  the  ligeance  of  his  majesty. 

But  where  God  voiKhsafed  immediately  -to  interfere  in  the  appoint- 

mcnt^of  rulers,  and  in  the  formation  of  laws,   the  conscienti- 

os  obligation  of  submitting  to  them  was  absolute.    It  is  presume!,  rewithtb«o.  ! 

thata  Jew  living  in  the  time  of  the  theocracy  ^  *  could  not  by  quitting  cracy.  I 

judea,  have  conscientiously  thrown  off  his  obligation  of  obeying  the  ! 

Mif^^m/^r<»' ruler  of  Israel^  or  of  submitting  to  the  Jewish  I 

hws,  which  were  enacted  immediately  by   God,  and  personally  I 

boQDdevery  Jew  in  whatever  part  of  the  world  he  might  vbave 

been. 

By  the  general  dispensation  of  God*s  providence  all  human  paw*  Nimie  of 
crb  originally  and  mediately  derived  from  him :  he  has  thereby  on-  power. 
posed  upon  each  individual,  as  a  social  creature,  a  conscientious  ob- 
ligatioD  of  submitting  to  it,  in  whatever  community  he  shall  actu- 
ally  reside.  The  precept,  thou  shalt  not  steaU  iS  a  comoaand  of 
God,  that  equally  binds  the  consciences  of  all  men :  but  it  is  grounded 
Bpoo  the  presumption  of  private  property  and  peace  being  neces- 
sary forthe  preservatbn  of  society.  Although  individuals  bebounden 
b  morality  and  conscience,  to  respect  the  property  of  their  neigh- 
boot^  and  although  whatever  we  possess  in  this  world  proceed 
•iginally  from  God,  as  the  creator  and  dispenser  .of  all  worldly 
l>!c&ings,  yet  it  is  not  true,  that  God  gives  us  immediately  a  right  or 
tele  to  our  property.  Man  possesses  property,  not  byrfwW,  but 
by  Avnow  right.  The  actual  occupancy,  and  the  exclusive  posses- 
*»  of  property  by  one  individual  against  all  mankind,  the  con-» 
'^Dccof  it  by  certain  forms,  and  under  certain  qualifications  and 
o»ditions  to  others  during  life,  the  transmission  of  it  even  after 
4aih  to  relatives,  friends,  or  strangers,  all  depend  upon  the  muni- 
cipl  laws  of  each  diflferent  state.  The  sovereign  power  of  the  par- 
|«cnlar  state,  which  enacts  the  law,  and  thereby  vests  the  property, 
*  wt  the  power,  which  immediately  binds  the  conscience,  though 

*  Vid.  my  Chyfdi  ud  State.  ,  1.  a  ck.  tod  »lihi  fsuim. 
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it  enacted  the  law  which  makes^  gives«  or  vests  the  property,  the 
purloining  of  which  becomes  sinful,  and  therefore  aifects  the  con* 
vtcience.    The  conscience  is  immediately  bounden  by  the  divino 
precept,   thou  shalt  not  steal.     So  is  it  with  power  or  authority  s 
God  commands  and  enjoins  submission  to  it,  but  the  community 
^ves  it.     Thus  St.  Peter  speaking  in  the  immediate  and  particu- 
lar sense  of  civil  or  temporal  power  or  authority,  calls  kings  a  hu^ 
man  ordinance,  (or  appointment) ;  and  St.  Panl  speaking  of  it  in 
the  mediate  or  general  sense,  calls  magistrates  the  ordinance  ofGod^ 
ettabiuh^*        The  Very  earliest  traces  of  our  constitution  bespeak  it's  interwoven 
neot  inter-    textureof  r^f/rr^  and  state*    Upon  the  ^7Jjtf;n/?jV;7  that  religion  pro- 
^MUudoo!^  motes  morality,   our  ancestors  determined  that  a  religious  esta^ 
ilishment  shovAd  be  sanctioned  by  the  community,  and  xhstt  the  legai 
establishment  of  it  should  form  an  essential  part  of  the  constitution^ 
Now  although  government  be'  essential  to  society,  yet  the  particu^ 
lar  form  of  government,  which  each  society  should  adopt,  was 
left  to  the  free  option  of  each  separate  community,  and  must  for  ever 
necessarily  remain  open  to  whatever  changes  or  improvements  it 
shall  think  proper,  convenient,    and  necessary  from  time  to  time 
to  introduce.    Although  a  religious  establishment  be  essential  to 
our  constitution,  yet  the  particular  modification  of  that  establish- 
ment must  necessarily  remain  for  ever  subject  to  all  the  variations  and 
iniprovements,  which  it  may  receive  from  the  civil  magistrates, 
or  legislative    power  of  the  community,   which   instituted  and 
preserved  the  establishment  for  its  own  ends.     Without  entering, 
therefore,  into  any  polemical  discussion  of  the  particular  tenets, 
'^doctrines,  or  principles  of  what  once  was,   or  now  is  the  religion 
sanctioned  by  the  laws  of  this  realm,  it  must  be  allowed,  that 
whatever  that  mode  of  worship  may  be,  in  the  free  and  conscien-k 
tious  adoption  of  which  the  majority  shall  concur,  the  community 
has  the  unimpeachable  right  of  countenancing  and  supporting  it  by 
civil  sanctions,  or  in  other  w^rds,  of  making  it  the  established  Feli- 
gion  of  the  country.     The  adoption  of  a  particular  church  esta- 
blishment by  the-state,  has  precisely  the  same  binding  obligation 
upon  the  community,  as  the  enacting  of  any  other  civil  regulation  or 
ordinance. 
Thtctviltu      Tht  civil  establishment  of  a  religion  produces  no  effect  upon  the 
i^cw*oo?   n^ifure  or  truth  of  the  religion  itself:  the  Presbyterian  religion  in 
the  truth  of  England^  where  it   has  no  civil  establishment,  is  no  other,  nor 
1 1  re  igion.  ^^^  ^^  |gjj  ^^^^  ^^^  j^  Scotland,  where  it  is  the  established  reli- 
gion of  the  country.    The  Roman  Catholic  religion  is  one  and  the 
same,  since  it  has  ceased  to  be  the  established  religion  of  this  country, 
as  it  was,  whilst  it  was  salictioned  and  established  by  the  law  of  the 
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bod.  The  effects  of  diis  civil  sanctbo  or  establishmeHtare  necessa* 
niy  of  a  mac  civil  nature ;  thus  are  the  ministers  of  the  establisbe4 
R%ioD  supfxirted,  maintained  and  dignified  by  the  state ;  they 
finn  a  separate  body  from  the  laity ;  are  boundcn  by  ordinances^ 
icgMlations,  and  canons,  to  which  the  laity  are  not  subject ;  in 
many  instances,  they  are  made  corporations^  and  are  enabled  to 
aieand  be  sued  in  their  corporate  capacity ;  and  areentitled  to  many 
dviliinmunitieSt  rightSi  liberties,  and  privileges  in  the  state.  « 

It  would  be  foreign  from' the  object  of  ^his  work,  to  enter  into 
dtt  political,  philosophical,  or  theological  reasoning  of  grave  and 
Icstfoed  men,  for  and  against  the  propriety  and  advantage  of  such 
civil  cstaUisbments.  The  application  of  some  fundamental  princi- 
ples will  conduct  the  mind  more  clearly  and  immediately  to  the 
true  inference,  than  the  most  elaborate,  minute,  and  impartial 
investigation  of  all  the  reasons  and  arguments,  that  have  been  written 
upon  the  subjea.  In  the  existing  relations  of  policy  and  religion 
throughout  christeiKlom,  many  cogent  arguments  may  be  alledg^ 
agaiost  the  adoption  of  such  an  establishment  in  a  new  government, 
which  do  not  weaken,  but  rather  enforce  the  necessity  of  maintain- 
ing and  preserving  it,  when  once  established  in  an  old  one.  The 
latter  case  alone  afie£ls  our  constitution. 

Wide  is  the  difierence  between  submission  to  the  civil  sanction  Reiigjout  t»* 
or  establishment  wliich  the  state  gives  to  the  ministers  of  any  reli-  **'*^®'*' 
^ous  society,  and  the  intellectual  adoption  of  the  peculiar  tenets  and 
doctrines,  which  distinguish  that  religiotis  society  from  any  other. 
Every  particular  species  of  toleration  is  but  a  redundant  declara- 
tion of  ther  legislature,  that  they  do  not  mean  to  forcb  or  impose  the 
belief  of  any  particular  religious  tenets  upon  the  consciences  of  indi* 
viduals. 

As  the  right  (^conmianding  imports  the  obligation  of  obeying,  it 
becomes  necessary  to  consider,  not  only  the  right  or  obligation  of 
4ie  civil  magistrate  to  make,  or  institute,  but  also  the  duty  of  the 
individual  to  submit  to  the  civil  establishment  of  a  religion,  which 
individually  he  may  think  erroneous.     It  is  neither  indifferent  nor 
unimportant  to  ascertain  the  real  and  conscientious  grounds  of  that 
ubmissbn,  which  is  required  of  the  minority  of  a  community  to 
the  acts  of  the  majority,  when  they  have  once  passed  into  laws ;  ^*  f  ^  ^ 
aldiough  the  dissenting  minority  had  previously  opposed  the  passing,  hiui  the 
The  radical  ground,  upon  which  the  right  and  duty  of  the  civil  ma-  ^^^*** 
gistrate  rest  to  frame  and  support  a  civil  establishment  of  any  reli- 
noo,  is  the  possibility  of  a  man's  sincere  conviction  of  error.  Expe- 
lieocc  in  thePritish  Empirc^hews,  that  the  same  civil  magistrate 


\ 
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giv^  a  civil  Establishment  to  several  distinct  religions  at  one  and 
the  same 'time  ;  to  Episcopalian  Prote^tancy,  in  England,  Ireland, 
and  Wales  \  to  Prqibytery  in  Scotland,  and  ^^  the  Koman  Catholic 
religion  in  Canada.  The  civil  magistrate  in  the  mean  time»  though 
consisting  of  several  individuals*  each  necessarily  differing  from 
some  of  these  distinct  religions,  to  which  a  civil  or  legal  establish* 
ment  is  given,  is  in  no  manner  committed,  either  as  to  his  own 
partKular  credence,  or  to  that  of  the  individuals  adopting  any  of 
The  bindins  *^^^^'  systems,  whjch  have  received  a  civil  establishment.  The 
natunf  of  hu»*  principles  of  nature,  equity,  and  right  reason,  ought  to  form  the 
"**"  *'*'  basis  of  every  human  or  civil  law  ;  these  are,  in  their  nature,  uni- 
form, steady,  just,  infallible,  universal,  cverlasring  and  all-suffi- 
cient :  they  are  the  instinct  of  a  benign  Providence,  instilled  into 
the  hearts  of  all  rational  beings.  Although  it  be  the  conscientious 
duty  of  legislators  to  form  and  model  laws  upon  these  principles ; 
'  yet  as  every  civil  law  is  but  a  human  institution,  it  is  essentially  liable 
to,  and  actually  aiFected  by  the  frailty  and  fallibility  of  its  makers* 
The  most  consummate  wfsdom  and  experience,  the  most  undefiled 
uprightness  and  integrity  of  the  individual  legislators,  will  not  alter 
this  essential  attribute  of  every  temporal  law.  The  conscientious 
obligation  of  submitting  to  a  temporal  or  civil  taw^  depends  not  upon 
its  degree  of  conformuy  with  those  principles,  upon  which  the  le- 
gislator ought  to  have  framed  it.  It  is  morally  impossible,  that 
any  tw6  given  laws  shall  in  an  equal  degree  approach  to,  or  devi- 
ate from  these  principles.  The  sole  quality,  that  renders  a  law  ob- 
ligatory or  coercive  is  its  validity  :  which  assuming  a  competent  le- 
gislator, fundamentally  depcndsupon  the  nature  of  the  thing  enafled. 
If  it  be  in  its  nature  good,  or  even  indifferent,  and  capable  of  being 
ob^erved  by  all  the  members  of  the  state,  all  subjects  arc  bounden  to 
obty  the  law,  whatever  may  have  been  the  motives  or  intentions  of 
the  legislators  in  passing  it.  If  it  be  contrary  to,  or  inconsistent 
with  the  law  of  nature  and  the  word  of  God,  (this  is  putting  an 
improbable  extreme)  no  subject  can  lawfully  obey  it ;  because  such 
a  law  cannot  be  valid.  Within  the  scope  of  lawful  or  indifferent 
actions,  civil  ox  tempnral  legislators  are  bounden  to  frame  such  laws, 
as,  according  to  their  judgment  and  discretion,  tend  to  advance  the 
unity,  peace,  and  welfare  of  the  community,  which  is  the  whole 
extent  of  their  duty,  trust  and  mission. 
Tbr  civil  In  saying,  that  the  civil  magistrate  has  no  cure  of  souls,  I  pretend 

ra?M  eur«    ^^  *o  ^^^y*  ^*^*^  ^^^  P®^^*"  "^"^^^^^  ^^  ^^^  suppression  of  moral  evil, 

•t  fouls.        and  to  the  ehcouragcmfcnt  of  moral  gocxl.     St.  Pi7f// writing  to  the 

Romans  about  their  civil  magistrate,  says,  (13  ad    Rom. J  that 
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\kc  6  to  be  "  a  terror  to  evil  doer s^  and  a  praise  to  them  thai  do 
veU.V  When  he  fully  asserts  the  power  of  the  magistrate,  it.  is 
the  power  of  the  heathen  magistrate,  such  as  was  vested  in  hira, 
previous  to,  and  independent  of  christianhy .  Whatever,  therefore, 
according  to  St.  Paul,  he  was  obligdl  to  do,  was  what  the 
light  and  law  of  nature  dictated.  Such  as  St.  Paul  rejiresented  Heathen  and 
the  civil  magistrate  to  the  ^^m^^i:  such  did  he  remain  after  his  gistracy  the 
becoming  christian;  for  Christianity  gave  him  no  new  power*  •*"*•• 
The  heathen  civil  magistrate  had  fully  as  large  power  over 
and  about  religion,  as  if  he  were  christian :, and  is  bounden  to 
take  equal  care  of  the  morals  of  his  subjects,  according  to  the 
light  of  nature.  The  powers  of  a  parent  over  his  child,  of  a  maste^ 
over  his  servant,  and  of  a  sovereign  over  his  subjects,  were  all  in- 
stituted by  God,  and  engraven  in  the  hearts  of  men,  iy  the  instinct 
§r  light  of  nature,  before  the  Almighty  committed  the  divine  lega- 
tion to  Moses,  or  in  his  greater  bounty  revealed  to  mankind  the  mys- 
teries of  Christianity.  Although  the  performance  of  these  du- 
ties be  greatly  perfected  in  the  exercise  by  the  light  of  the  gospel, 
yet  the  duties  have  ever  continued  the  same,  as  has  also  the  con- 
scientious obligation  of  submitting  to  them :  therefore  the  apostle 
saidi  (v.  2.)  in  speaking  of  the  heathen  magistracy  of  ^^m/,  ^*  who* 
*•  soever  therefore  resisteth  the  power  resisteth  the  ordinance  ofQod** 
The  inference  is:  the  power,  which  the  magistrate  has,  is  or- 
dained by  God,  and  therefore  does  it  bind  the  conscience  of  man. 
It  will  be  readily  allowed,  that  the  conscientious  obligation  to  obey, 
must  be  commensurate  with  the  power  of  the  magistrate  to  command* 
As  this  powJt  of  the  civil  magistrate  was  instituted  by  the  general 
-ordinance  of  God,  and  the  obligation  of  submitting  to  it,  was  im- 
planted in  the  breasts  or  consciences  of  men,  through  the  instinct  or 
impulse  of  the  light  of  nature^  it  follows,  that  there  can  be  no  altera- 
tion in  (he  nature  of  it. from  its  first  institution.  The  duties  of  the 
magistrate  have  not  altered ;  his  jurisdiction  has  neither  been  enlarged 
nor  narrowed.  Whatever,  therefore,  is  left  to  the  judgment, 
discretion,  or  conviction  of  the  individual,  is  not  within  the  con- 
troul  of  this  divine  ordinance  ;  for  then  the  will  and  convictions 
(however  erroneous^  of  the  governor,  would  controul  those  of  the  go- 
verned, and  the  magistrate  would  sin  by  tolerating,  or  sullFeringany 
thing  to  be  done  by  the  individual  against  the  internal  convictions 
of  his  own  mind.  Such  discretionary  power  and  duty  in  the  ma- 
gistrate would  present  the  very  possibility  of  any  liberty  of  con* 
uience  \  im  so  the  private  convictions  of  the  civil  magistrate  would 
controul  and  conapel  those  of  all  his  subjects,  who  avowedly  arc  un- 
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dcr  a  conscientious  obligation  imposed  upon  them  by  God,  of  obey- 
ing the  civil  magistrate  in  every  thing,  in  which  he  has  the  right,  and 
a  fortiori^  in  which  he  is  under  the  obh'gation  of  commanding.  As  all 
men,  therefore,  have  received  equally  the  same  general  instinct  and 
impulse  from  the  light  and  law  of  nature  ;  and  as  these  are  the 
means,  or  instruments,  by  which  God  has  implanted  in  the  heart$ 
of  men  the  general  ordmance,  which  St.  Paul  forbids  us  to  resist^ 
it  is  undeniable,  that  the  power  and  duties  of  the  civil  magistrate 
are  such  only,  as  the  light  and  law  of  nature  will  teach  and  en-> 
able  him  to  perform*  Thus  are  divine  revelation,  dogmatical  opi- 
nions, and  the  internal  dictates  of  conscience  formally  excluded 
from  the  resort,  competency,  power  and  controul  of  the  civil  magis'^ 
trate. 
fawttol  All  that  our  parliament,  as  a  civil  power,  can  bestow,  must  oe- 

m^jr^,  cessarily  be  of  a  civil  nature :  thus  by  them  are  the  ministers  of 
'  the  established  religion  supported,  maintained,  dignified,  and  also 
entitled  to  many  civil  immunities,  rights,  liberties,  and  privil^es 
in  the  state.  As  all  these  things  are  of  a  civil  or  temporal  nature, 
and  of  themselves  indifferent  as  to  their  absolute  existence,  they  may 
licitly  be  enjoined  by  the  civil  power ;  when  so  enjoined,  they 
will  form  real  and  valid  laws ;  and  such  laws  each  member  of 
each  community  is  by  the  general  disposition  of  God's  superintend- 
ip|;  providence,  conscientiously  obligsd  to  submit  ta  Our  parlia- 
ment takes  not  upon  itself  to  direct  in  matters  of  religion  ;  it  leaves 
the  adoption  of  it  to  each  individual ;  it  knows,  that  God  has  re<- 
fierved  to  himself  the  immediate  intercourse  with  the  soul  of  every 
rational  creature :  it  admits,  that  he  alone  judges  of  the  internal 
conscientious  duties  imposed  upon  his  creatures ;  and  |hat  to  erect, 
a  tribunal  for  determining  how  far  individuals  have  complied  with, 
or  resisted  the  light  of  heaven,  would  be  a  palpable  excess  of  its 
delegation,  and  something  very  like  an  encroachment  upon  the  di* 
vine  prerogative.  When  it  has  evidently  appeared  to  the  legislature 
or  soverdgnpow^,  that  a  majority  of  any  considerable  or  distinct  part 
«f  the  community  under  its  jurisdiction  concurs  in  a  particular 
mode  or  form  of  religious  worship,  it  is  obliged,  by  the  nature  of 
Its  del^ation  and  trust,  to  give  to  the  religion  of  such  majoHty  a 
civil  sanction  or  establiihmcntf  when  called  for  by  such  majority  :  it 
has  no  power  to  judge  or  direct  the  consciences  of  individuals,  al- 
though it  have  it  in  charge  to  check  such  immorality,  and  to  prp* 
mote  such  morality,  as  the  law  and  light  of  nature  direct  and  re- 
quire ;  and  in  doing  this,  it  provides  for,  and  secures  the  peace,  or* 
lAu-^ivi  welfai^  c^  the  community. 
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^tfixBLoar  parliament  gives  cwU  umctiffH  to  the  Episcopalian  The  itw  it/ 
ftolBtant  telig^oD  in  England,  to  the  Presbyterian  religion  in  Scot'-  of^dlT "^ 
fan/,  and  to  the  Roman  Catholic  reli^on  in  Canada,  the  laws»  by  ^Uuhmest. 
wfakh  these  several  establishments  are  set  on  foot  and  secured^ 
are  all  of  equal  force  and  validity,  and  are  therefore  equally  binding 
en  the  coosciences  of  all  persons,  subject  to  them ;  not  on  account 
ef  die  truth  of  the  religion,  to  which  they  g^ve  a  civil  establishmint ; 
not  on  aoxMjnt  of  the  intention  and  vievirsof  the  legislature  in  passing 
than  ;  still  less  on  account  of  the  efiect  they  may  produce  in  for- 
mding  or  checking  any  particular  religion ;  but  because  they 
aie  valid  laws  of  the  state,  and  to  such  the  general  ordinance 
of  God  enjoins  submission.  So  a  conscientious  member  of  the 
dmich  of  England  living  in  Scotland,  is  bounden  to  follow  and  ex« 
cvdse  his  own  religion,  which  he  thinks  true,  and  at  the  same  time 
not  to  resist  or  oppose  the  laws,  by  which  the  civil  establishment  is 
gjbrea  throughout  that  part  of  the  united  kingdom,  to  the  Presbyte« 
fian  idigion,  which  he  may  think  false*  Under  the  like  relative 
obligation,  would  a  conscientious  and  sincere  Presbyterian  be  with 
respect  to  the  Roman  Catholic  religion  at  Quebec;  and  a  Roman 
Catholic  in  England  or  Ireland,  though  he  cannot  conscientiously 
adopt  the  Protestant  religion,  is  still  bounden  not  to  oppose  and  re- 
sist but  to  conform  and  to  observe  the-Iavirs,  by  which  it  receives 
fte  rfiv?  sanction  of  the  state. 

As  the  decided  majority  of  this  part  of  the  united  kingdom  are  of  A  civil  ei. 
the  church  of  England,  as  by  law  established,  endless  confusicwii  lUiy't^^^l 
disoider  and  discontent,  might  happen  in  the  nadop,  if  they  had  mended  by  a 
not  Protestant  churches  to  frequent,  and  Protestant  ministers  to  jority. 
preach  and  administer  to  them  the  sacraments  and  rites  of  their  own 
religion.  It  is  the  avowed  duty  of  the  civil  magistrate  to  prevent  con* 
fosioo,  disorder,   and  discontent ;    and  therefore   is  it,  that  our 
pariiament,  under  the  existing  circumstances,  is  bounden  to  give  a 
dvU  establishment  to  the  Episcopalian  Protestant  religion  in  En* 
gland:  and  consequently  it  may  pass  valid  laws  for  that  pifrpose. 
Yet  although  each  individual  subject  residing  in  England,  be  con*  f 
sckntioQsly  bounden  to  obey  such  laws,  his  conscience  is  in  no  man-  I 
ner  commttted  in  the  truth  or  falsity  of  the  religion,  for  the  minis-  ' 
ters  of  which  a  maintenance  is  by  law  provided,  \ 

In  Older  to  explain  this  the  more  fuUy,  let  us  consider  how  our  £zanpie  of 
fikssed  Redeemer  acted  for  our  example,  in  such  instances,  when  i!I!ri't'"^ 
upon  earth,  yudea  was  in  his  time  subject  to  the  power  of  the  Ro-  ^°s  ^^  tru 
man  Emperor :  an  idolatrous  worship  was  established  throughout  the  to"'*the"S2l[ 
empire.  ThcEmperorhiinsclfwask)okcdupooasthe/a»/^jrAfii**  Jjjjj^, 
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imust  or  the  high  pri^t :  and  the  actual  application  of  a  part  of 
the  taxes  was  made  to  support  an  idolatrous  and  false  religion.    All 

I  positive  laws  of  the  empire,  that  immediately  required  or  enjoined 
its  subjects  to  sacrifice  to  idok,  or  to  apostatize  from  and  renounce 
God  and  his  holy  law»  were  null  and  void:  but  such  as  merel^r  enjoined 
the  payment  of  money,  a  part  of  which  was  applicable  to  the  sup* 
port  of  their  idolatrous  priests  and  temples,  were  obeyed  and  com* 
})lied  with  by  our  Lord,  who  paid  the  tribute  for  himself  and  St. 
Peter p  whhout  enquiring  into  the  particular  application  of  it.  This 
like  every  other  action  of  our  divine  master,  was  for  our  instruction 
,and  example ;  and  it  emphatically  teaches  every  christian  the  same 
obligation  of  paying  taxes,  tithes,  or  such  like  impositions,  when 
imposed  by  the:  ciiuI.pQVftr,  whether  they  be  applied  wholly  to  mere 
eivii  purposes,  or  partly  to  the  support  and  maintenance  of  the  mi« 
nisters  of  the  religion,  which  requires  the  civil  sanction  of  the 
tftate  ;  and  it  is  immaterial,  whether  such  religion  be  true  or  false*. 

>  christian  or  heathenish.  I  assume  then,  that  tithes  are  not  paid,  be* 
cause  the  parson  is  entitled  to  them  by  the  revealed  law  of  Christia- 
nity, but.because  they  are  secured  to  him  by  the  civil  law  of  the  state. 
/  Ttie  law  It  Were  the  clergy  to  claim  the  payment  of  xwhe&jure  divino,  it  is 
'-^  ite  of"  the  obvious,  that  their  title  must  ever  be  resisted  by  those,  who  deny 
kicigjr  to  ih^  existence  of  any  spiritual  poyrtr  upon  earth  :  and  many  arc 
they,  who  maintain  that  doctrine  ;  whilst  few  can  be  singled  out^ 
that  deny  the  conscientious  obligation  of  obeying  or  submitting  to 
the  laws  of  the  land  they  live  in.  In  order  to  carry  our  ideas 
.  clearly  to  the  conclusions  I  aim  at,  it  will  be  necessary  to  draw  the 
attention  to  the  general  nature  of  spiritual  or  ecclesiastical  power  or 
authority,  asitdifK:r8,  or  is  supposed  to  differ  from  that  temporal  power 
orauthorit}^  which  exists  in  the  r/W/ magistrate :  for  I  again  re- 
peat, that  Christianity  introduced  no  change  into  the  power  of  the 
civil  magistrate.  Much  error  and  misconception  have  originated 
out  of  an  inconsiderate  confusion  of  the  theocracy  of  the  Jews  with 
the  establishment  of  the  leign  of  Christ  in  the  law  of  grace.  It 
becomes  more  necessary  to  clear  away  this  mist,  as  constant  re- 
ference is  made  to  that  high  source,  by  the  advocates  for  the  jus  di^ 
vinum  in  tracing  the  clerical  title  to  an  established  maintenance  in 
the  new  law. 

Whether  in  the  law  of  nature,  before  the  divine  legislation  to 
Moses,  there  were  any  spiritual  authority,  to  which  man  owed  sub* 
mission  separate  and  distinct  from  the  civil znd  temporal  smthonty^ 
which  always  subsisted  on  earth  from  the  first  formation  of  go- 
vernmentf  will  be  here  needless  to  inquire.     The  reason  for  taking 
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agenendand  passing  view  of  the  establishment  of  the  Jewish  theo* 
Cray,  is  to  point  out  its  difference  from  the  establishment  of  chris- 
timitj,  which  set  on  foot  that  spiritual  power  or  authority,  to  which 
those  christians,  who  admit  of  church  government,  acknowledge 
any  submission. 

By  the  term  theocracy j  I  mean  a  government  established  and  Tbejewiaii 
in^mediately  superintended  by  God.  The  very  import  of  the  term  **'' 
is  a  full  explanation  of  the  difference  between  a  civil  or  temporal 
and  a  iheocraticai  gpvcmment,  such  as  was  that  of  the  Jews.  In 
this,  God  condescends  to  direct,  order,  and  superintend  immedi* 
vtif  :  in  that,  he  leaves  the  direction,  order,  and  superintendance 
10  the  community  :  but  he  does  not  require  of  man  more  strict  obe* 
diencc,  or  submission  to  one,  than  to  the  other.  One  admits  of 
no  change  by  the  commtinity,  whilst  God  continues  the  theocracy : 
the  other  obliges  as  strongly  to  all  changes  and  repeals,  as  to  the 
fiist  institutions  of  the  laws  made  by  the  community. 

It  appears  by  the  historical  narration  of  the  old  testament,  that 
widioot  any  deliberation  or  consent  of  the  people,  God  formed 
both  their  civil  government  and  religious  estahlishment  at  one  and  the 
satne  time  and  by  the  same  means :  as  long  as  this  theocracy  lasted* 
so  long  lasted  the  indissoluble  union  or  alliance  between  their  reli- 
gion and  their  state  \  no  alterations  in  their  r/W/govemments  could  at 
any  time  be  introduced,  or  effected,  but  by  the  fresh  internwdiation 
ofGod,  in  an  immediate  and  (properly  speaking)  a  miraculous  man- 
ner. They  were  called  God's  people,  not  only  because  they  be- 
li^ed  in  him  and  served  him,  but  because  they  were  ruled  by  his 
particular  law  ^  an  exclusive  preference  or  favor,  which  he  granted 
to  no  other  community  on  the  face  of  the  earth.  From  the  greatest 
to  the  most  trivial  circumstance  in  their  religion  and  their  state,  wag 
every  thing  written  by  inspiration  of  the  immediate  author  of  their 
theocracy  ;  every  thing  was  disposed  by  God's  peculiar  order ;  so 
that  the  same  could  hot  be  put  in  practice,  but  in  a  firee  and  inde- 
pendent nation :  and,  therefore,  the  Jews  could  not,  without  over* 
turning  their  religion,  alter  their  civil  government,  or  incorporate 
whh,  or  submit  to  a  foreign  state ;  consequently  the  overthrow  of 
dieir  civil  government,  was  attended  by  the  immediate  abolitiomof 
their  religion :  in  a  word,  there  VTas  amongst  them  no  legislative 
authority  :  God  having  done  that  for  them,  which  he  left  to  the 
rest  of  mankind  to  do  for  themselves.  Their  kings,  and  judges,  and 
rulers  had  no  other  commission,  than  to  execute  the  law  of  God 
amongst  his  people  ;  they  could  neither  add  to,  nor  diminish,  aheri  ": 
DOT  abrogate  the  law  :  the  administration  of  the  religious  worship, 
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(pr  the  |niesthood)  was  committed  to  one  particular  tribe^  to  whom 
by  God*s  special  command,  no  lands  were  allotted,  as  to  the  other 
tribes ;  but  they  were  maintained  by  the  tenths  (tithes)  or  other  le- 
yeoues  out  of  the  other  tribes :  so  that  the  Jewish  theocracy  clearly 
comprized  not  only  spiritual  but  also  Umporalchjects,  such  as  land 
and  riches.  The  very  place  of  worship  and  sacrifice  was  fixed 
upon  by  God,  and  he  appointed  not  only  the  person,  who  should 
build  the  temple,  but  g^ive  the  most  minute  directions  about  every 
particular  part  of  it ;  from  the  general  form  and  dimension  of  the 
whole  edifice,  to  the  Rieasure  of  every  particular  chamber,  and  the 
weight  of  a  flesh  hook ;  the  materials  and  form  of  every  vessel  and  * 
Utensil  of  the  tabernacle ;  the  pattern  and  fashion  of  Aaron's  and  his 
son'sgarmentsand  ornaments  were  directed  by  God;  nothing  was 
left  to  the  discretion  of  architects^  builderSi  governors,  rulers,  or 
priests. 
Thtdieoen-  -  As  the  whole  system  of  the  Mosaic  dispensation  was  intended 
verify  the  hy  Ood»  as  a  figuie  or  prototype  of  the  law  of  grace,  which  he  in* 
^2^^^  tended  in  the  hour  of  his  greatest  goodness  to  man,  to  establish  in 
thechristiaa  big  sacred  person  upon  earth';  so  could  not  the  mere  discretionary 
rciigtoo.  ^j  fortuitous  actions  of  man  have  prefigured  the  different  symbols 
of  the  mysteries  o(  the  incarnation  ;  for  this  the  immediate  inter* 
ference  and  direction  of  God  were  necessary  :  he  regulated  its  du« 
cation,  in  order  to  fulfil  all  the  prophecies  concerning  his  coming* 
and  to  affixd  buman  as  well  as  Jtviw  proofs  of  their  accomplishment : 
be  chose  a  particular  people,  from  whose  royal  stock  he  was  to  de- 
scend according  to  the  flesh,  to  be,  as  it  were,  the  depository  of 
the  sacred  recordsi  which  were  to  testify  and  prove  his  coming  to 
the  end  of  time.  Amongst  the  yews^  their  religion,  their  ceremo* 
nies,  tbeir  lawst  their  customs,  their  rulers,  their  priests,  their 
maintenance*  their  temple,  their  taxes,  their  payments,  all  were 
specially  and  immediately  directed  and  ordained  by  God  himself  | 
neither  the  whole,  nor  ^ny  part  of  the  community  had  power  or 
authority  to  make  the  least  alteration  in  them,  by  way  of  reform, 
improvement,  addition,  diminution,  or  repeal.  The  natural  or 
rather  social  rights  of  the  Jews  to  form  their  own  government 
w«e  annihilated  or  suspended  by  this  special  favor  of  God,  in  le« 
gislating  for  them  ;  consequently  no  sort  of  parity,  precedent,  or 
example  can  be  drawn  from  the  actions  of  the  kings,  priests,  and  ru- 
krs  of  the  Jnus,  to  prove  and  establish  such  right,  power  or  authority, 
ipirituMl  or  temporal  in  any  man  since  the  abolition  of  that  theocracy, 
tndthe  cessation  of  God's  immediate  interference  with  any  tempo- 
ral government*    In  no  part,  thcreforci  oi'  the  OM  Testament,  do 
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ive  find  any  thini;  like  an  express  injunction  to  the  Jews  to  obey  ^^   legulw 
toor  temporal  rulers,  superiors,  or  sovereigns,  as  we  do  in  the  mongsc  th^ 
new :  for  as  God  had  legislated  for  them,  there  was  in  iact  no  le-  i^*' 
gisladve  power  existing  in  the  nation  :  the  civil  magistrate  had  no 
Jscietionaty  right,  or  power  of  commanding,  as  he  has  in  all 
odier  communities. 

The  christian  religion  is  tied  to  no  particular  place,  as  was  the  Universality 
Jeujisb  :  <nor  is  the  ministry  thereof  granted  as  a  privilege  to  one  tita  teUgioo. 
particular  nation  or  £cimily.  Each  nation  has  an  equal  participa- 
tion m  all  its  benefits :  none  can  claim  a  preference  of  right  or 
prerogative  over  others.  There  is  neither  Greek  nor  Jew^  circum* 
dficn  n9r  uncircumcision,  iarharian,  Seytbian,  bwdmrfreei  hui 
Christ  is  all  and  in  all*. 

The  scriptural  accounts  of  the  first  propagation  of  the  gospel  Nothing  !»u- 
aie  pointed,  in  marking  its  independence  of  any,  and  its  aptitude  christian  re* 
to  all  civil  governments,  by  collecting  together  into  the  first  sheaf  ^^^^* 
of  the  christian  harvest,  individuals  of  the  most  distant,  discordant^ 
dispaxate,  and  hostile  states,  such  as  JewSf  Greeks^  Romans^  Par^ 
tbianSj  &c.     But  the  example  of  our  divine  legislator  is  a  more 
striking  lesson  of  the  independence  of  his  doctrine  and  laws  of  any 
mcf/  power  or  authority :  he  assumed  or  exercised  none  in  his  own  . 
person ;  and  on  no  occasion  did  he  call,  in  aid  of  his  mission,  the 
arm  of  the  ciwl  magistrate.    He  did  every  thing  in  the  reverse :  he 
kept  up  the  appearance  and  reality  of  poverty,  from  the  cradle  to  the 
cross :  he  humbled  himself,  washing  the  feet  of  his  disciples :  when 
the  multitude  would  make  him  a  temporal  king,  he  absconded  and 
made  his  escape :  he  would  not  execute  the  office  of  a  judge,  or 
administer  temporal  justice ;  he  declined  arbitrating  upon  civil  mat* 
ters  between  individuals ;  he  paid  taxes  to  the  Roman  cmpttov,  and 
permitted  himself  to  be  judged  and  executed '  by  the  executive 
govemmexit  of  yudea  ;  all  which  things  are  contradictory  to,  in^ 
consistent  with,  and  exclusive  of  temporal  sovtreigpxy  i  he  severely 
rebuked  his  disciples,  who  appeared  surprised  at  his  not  using  the 
powers,  (which  they  knew  he  possessed)  of  resistance  against  the 
unjust  sentence  of  his  death. 

The  miracles,  which  Moses  performed,  were  calculated  to  re« 
move  a  whole  people  out  of  a  land  of  bondage,  and  establish  them 
in  a  land  of  promise,  which  were  temporal  objects :  the  miracles  of 
Christ  were  calculated  to  impress  the  minds  of  men  with  general  Ko  object  of 
benevolence  and  charity  ;  he  went  about  doing  go^df  and  healing  all  ^JUJJ^Rct. 
tbta  Win  caressed  by  the  Devil  (Acts,  xvi.  38.}    No  one  act  of  his  ^  ^y  Chris- 

«•  *  Colot.  in«  II. 
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mission,  jurisdiction  or  power,  when  up(Mi  earth,  went  to  aflfcct  a 
single  object  of  civil  or  temporal  power  :  he  even  chose  lather  to 
work  a  miracle^  in  order  to  provide  himself  with  the  means  of 
paying  the  tax  to  the  Roman,  Emperor,  than  to  leave  it  to  the  judg- 
ment of  men,  by  what  title  he  could  have'  acquired  any  temporal 
property.     Indeed  all  the  inspired  writers  appear  anxious  to  im-^ 
press  us  with  the  conviction,  that  as  he  possessed  nothing  in  this 
world,  so  temporal  possessions  were  no  objects  of  his  divine  mis- 
sion. 
TheiMtBs        He  never  would  permit  external  or  forcible  means  to  be  used 
andVop^^    to  promote,  or  inculcate  his  doctrines :  no  aid  of  the  civil  magis^ 
iPkting  Chris*  /fate  was  ever  called  for,  much  less  enjoined  :  he  that  hath  ears  ta 
bear  let  him  hear*  ;  for  faith  is  from  hearing  +.     Preaching  was  the 
only  mean  Christ  used,  and  commissioned  his  disciples  to  use :  he 
neither  employed,  directed,  nor  authorised  any  coercive  p^wer  to 
compel  submission  :  he  allured  men  by  no  flattering  prospect  of  a 
promised  land  or  temporal  prosperity :   but  he  foretold  to  his 
followers,  that  they  were  to  expect  adversity  and  persecution  in 
this  world  \  though  such  as  should  not  receive  and  follow  his  word, 
should  meet  with  condign  punishment ;  not  in  this  life,  but  in  the 
next.     He  that  believeth  not  shall  he  condemned  J. 
J?^^^  .        The  sacred  text  is  as  explicit  in  describing  the  nature,  as  it  is 
Chfiti  u.      in  deducing  the  derivation  of  the  power  of  the  kingdom  of  Christ ; 
for  when  Pilate  observed  <*  that  he  then  professed  himself  to  be  a 
king"  he  answered  that  he  was  a  kingy  but  a  king  of  truth,  and  for 
this  cause  he  came  into  the  world,  that  he  should  bear  tvitness  unte 
truth  §.    Hence  the  supporters  of  church  government  infer,  that 
there  does  exist  in  this  world,  a  spiritual  power  or  kingdom  of 
Christ,  which  is  not  derived  from  any  tempial  source,  but  comes 
immediately  from  God,  and  which  has  not  for  its  objnrt  any  of 
those  temporal  th  ings,  which  arc  the  objects  of  temporal  Sovereignties. 
JJ|J»^»'»  The  establishment  of  this  kingdom  of  truth,  of  which  our 

Tnfth  1?.  blessed  Redeemer  professed  himself  to  be  really  the  King,  is  the 
establishment  of  Christianity,  which  is  essentially  separate  and  dis- 
tinct from,  and  wholly  independent  of  any  temporal ix  civil  govern-^ 
^ent  or  state  whatever :  it  is  a  kingdom  of  truih,  in  which  Christ, 
by  force  of  truth,  brings  souls  to  his  obedience ;  and  he  has  by 
,word  and  example  taught  us,  that  it  was  not  to  be  supported  by 
the  means  of  coercion  and  force,  which  are  necessary  to  maintain 
cit*U,  human  or  temporal  governments  in  due  ^bmission  or  obc^ 
dience.    But  as  it  is  a  kingdom,  it  must  necessarily  be  supported 

•  Lake,  fiii,  t.        i  Rom.  x.  7.        t  Mack,  xfi.  16.        S  Joho,  sritL  ij. 
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\rf  gofcrament.  Any  discosstoh  upon  the  nature  and  effects  of 
this  govcmment  would  here  be  redundant*  because  L  write  for 
those,  who  generally  admit  its  existence  in  some  degree  or  other* 

Both  bigb^nA  /nc;.  churchmen  admit  the  existence  of  church  Cbuicb|o. 
goieniorSf  or  Rulers,  however  they  may.  difier  as  to  the  origin  and 
extent  of  their  powers.  But  since  there  can  be  no  right  to  com- 
DBod^  rule,  or  govern,  where,  there  is  not  an  obligatiop  to  submit 
or  obey,  I  shall  also  presume  the  geneial  undcTSta(i4ing  of  the 
voids  of  St.  Peter  to  the  Hebrews  *,  as  spoken  of  church  gfvernorsp 
and  not  of  the  dvii  magistrate.  Obey  them  that  have  the  rule  over 
jm,  and  submit  yourseheSffor  they  watch  for  your  souls,  as  they  that 
must  give  account  f.  Here  it  wiU  be  proper  to  rectify  a  prevailing 
enor,  under  which  many  represent  the  whole  body  of  the  clergy 
as  the  governors,  and  the  laity  as  the  governed  of  Christ's  church. 
Even  the  learned  Sherlock  wasnot clearly  decisive  upon  this  point  j: : 
"  Thougli  the  clergy  have  of  lat^,  in  a  great  measure  monopolized 
"*  the  name  of  The  Church  to  themselves,  yet  in  propriety  of  sp^eech, 
*"  they  do  not  belong  to  the  definition  of  it.  They  are  indeed  the 
«  gfvemors  of  the  church,  as  they  have  received  authority  finom 
*■  Christ  the  supreme  Lord  bishop  of  the  church ;  but  they  are  no 
"  ax>re  the  church,  than  the  king  is  his  kingdom,  or  the  shepherd 
*'  his  flock  ;  the  bishop,  and  pastors  of  the  church,  considered  as 
**  such,  represent  the  head,  but  not  the  body,"  &€• 

Such  of  the  clergy,  as  have  received  holy  orders,  have  acquired  OriinaHon 
dieicby  a  real  spiritual  character  and  capacity  of  exercbing  certain  d'Irii  cSoT 

•  Heb.xiii.  17.  . 

f  The  Cretk  text,  Toic  «^/M7otc  iJiwafv  Mems  fairly  translated  in  the  iMtin  Tulpte 
fr^fetisit  veitris  i  the  Eng/ish  venion,  of  r^rw  that  iat/e  tbt  ruU  over  you,  appears 
Cwer  than  the  Hbemisb,  which  renders  \xjour  pftlatet.  The  commoo  accepted  term  fre» 
Ime^  in  Brng/hh,  is  limited  and  confined  to  the  efiscopal  order,  which  neither  the  Qrtek 
■or  dw  JL^im  text  can,  in  this  place,  warrant.  The  dbty  and  office  of  %Vi9uhitig  oyer 
mats  Mfyuvmiy  uva  tan  ^fc^^n  and  the  responsibility  for  them,  or  the  givi/rg  or  render^ 
iwg  «•  Acmrsr  «c  x«»yo?  %9t^c-o9tif,  via.  to  God,  are  the  characteriatic  marks  of  persona 
SMCsied  with  spiritual  or  ecelesiastieal  power  or  authority,  of  whatever  rank  or  otSti 
Ihcj  may  be.  1  atienpt  only  ta  prove,  that  the  soul  or  conduce  h  the  exctusiire  objeciiof 
tfirtiMmt  power,  which  is  immediately  derived  from  God  ;  and  therefore  is  the  account 
rftbe  uae  of  that  power,  to  be  rendered  to  him  alone,  who  alone  gave  it.  The  uncqui* 
local  admitaioa  of  x^/r/rW  or  rrr/ri/aiz/iris/ power  in  the  church  was  as  expressly  made  by 
Ibe  dSvincB  aciendiAg  the  parliamentary  commissioners  at  the  treaty  of  Newport  in 
ii|S,  who  oppoaed  episcopacyv  as  by  hia  majesty  king  Charles  the  Fint,  who  gave 
ka  foO  fcaaooa,  why  be  coold  not  in  conscience  consent  to  the  abolition  of  the  Epitcopal 
The  reasons,  answers,  and  replies,  which  are  worthy  of  attentive  perusal, 
paUiahcd  together  in  a  small  quarto  in  1660. 

\  Vid£  SherloekU  diiooune  of  the  aatiiit,  unity,  and  ODittmttnioa  of  tilt  cttbollc 
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spiritual  functions^  which  before  their  ordination  they  did  not 
less :  but  this  Qidination  produces  of  itsAitx  vi  sud^  no  civil  dkct 
upon  the  party  ordained  ;  by  it  he  neither  loses  nor  acquires  any 
dvil  or  titnporal  advantage ;  he  remains  equally  subject  to  the 
^itnl  magistrate. 

Many  laws  of  the  state  apply  to  the  clergy  of  the  established 
church*  by  way  of  exemption,  privilege,  right,  benefit,  honor^  pro- 
ferment, dignitiest  possessions,  succession,  and  representation :  but 
whatever  they  enjoy,  possess,  or  are  entitled  to,  above  or  beyond 
the  laity,  is  the  pure  and  sole  effect  of  the  laws  of  the  state;  iot 
the  laws  and  regulations  of  the  church,  could  produce  no  such 
effect :  and  without  the  laws  of  the  state,  a  clergyman  of  die 
establishment,  would  acquire  oierety  by  his  ordination  or  jurisdic- 
tion no  more  civil  advantage,  than  is  now  conferred  on  a  Roman 
catholic  priest,  or  a  dissenting  minister  by  his  ordination  or  spiri«» 
tual  jurisdiction. 
Dtfitrence        Essential  is  the  difibence  to  be  made  between  order  and  juris* 
jitfbdicaoD?  ^^^i^\  the  first  give^  a  character  and  a  capacity  of  exercising  the 
ministry  when  called  upon ;  in  the  ancient  church,  orders  were  sel* 
dom  or  never  conferred  upon  persons,  till  they  were  chosen  or  ap* 
pointed  to  exercise  the  ministry,  and  therefore  the  collation  of 
spiritual  jurisdiction  has  been  frequently  and  erroneously  supposed 
to  be  given  by  the  act  of  ordination ;  yet  are  they  so  perfectly  dis- 
tinct from  each  other,  that  a  person  in  full  orders,  (even  in  the 
episcopal  orderj  may  have  no  part  or  share  whatsoever  in  the  go- 
vernment of  the  church,  whilst  a  person  not  even  in  deacon's  or- 
ders *  may,  in  some  instances,  possess  and  exercise  it.  «  It  is  by 
jurisdiction  that  the  government  of  the'  church  is  supported  and 
carried  on ;  and  to  such  only,  who  have  it,  is  the  duty  of  spiritual 
submission  and  obedience  to  be  performed.    There  is  certainly  a 
general  deference  and  respect  due  from  all  christians  to  the  cha- 
racter of  a  clergyman,  who  has  received  ordination,  and  is  destined 
and  generally  prepared  to  exercise  the  spiritual   functions  and 
ministry  of  the  gospel,  when  he  shall  be  called  upon,  or  commis- 

'*  ^  A  bithop,  tfi  hUbop^  had  sever  any  eodeaiaitical  jurisdiction;  for  at  toon  aa  h« 
<•  was  ELETCUSetCOKFIRMATUSf  that  it  after  the  three  proclimatioot  im 
'*  Bow  church,  he  might  exerciM  juriadiction  befere  he  was  oontecrated  x  for  till  ihta 
**  he  waa  do  bit  hop  neither  cooM  he  fite  orders :  besides  sufiragant  were  bishops,  and 
«<  they  never  claimed  any  juriadiction.**  DISCOURSES,  of  John  SELDEN,  printed 
in  quarto,  1689.  p.  4.— -With  thit  agicet  the  learned  judge  Sir  Matthew  Hale,  wl|p 
laya,  <<  That  every  bishop  by  hit  ELECTION  and  CONFIRMATION  eveh  beibr« 
••  conseciatioa  had  ecckiia^ticRl  juriadiction  annexed  to  hit  ofiicty"  iUST,  QOVU 
LAW,ch.  If. 


aoQcl  by  the  proper  fpiritial  authority  to  do  it :  but  the  specific 
oUigatOfy  duty  of  obedience,  which  is  required  of  cbristianst 

only  be  &dfilled  by  paying  obedience  to  those  individuals«  who 
aic  lawfully  deputed  to  fuperintend,  watch  over»aod  provide  for  the 
care  of  th^  souls ;  and  this,  generally  speaking,  is  confined  to 
each  man's  bishop,  and  to  those,  who  act  under  him  as  his  attomies 
by  hisddegation,  or  commission,  to  exercise  the  ministry  over  a 
put  of  his  flock.  So  a  parishioner  by  obeying  his  rector,  vicar,  or 
aiiate,  &lfills  his  obedience  to  the  bishop,  who  instituted  him  to 
eserdse  bis  spiritual  functions  over  that  particular  parish,  as  a  part 
ttf  his  diocess.  The  authority  of  a  christian  bishop  consists  in  the 
bv&l  delqation  of  a  portion  of  that  jurisdiction,  which  Christ  has 
deposited  with  his  church :  and  the  government  of  Christ's  church, 
according  to  the  opinion  of  those,  who  admit  of  episcopacy,  is, 
properly  speaking,  confined  to  the  episcopal  order  *. 

I  assunoe  ftuder  collection)  that  it  is  the  received  doctrine  of  Power  of  ilie 
Ae  church  of  £ngland,  that  the  pure  spiritual  powen  authority^  or  '^^' 
jmns^iim^  which  exists  in  church  gcwmorsf  independently  of  tlie 
dvO  ouf^rate,  is  that,  which  is  usually  denominated  and  well 
Jcoown  by  the  term.  Power  of  the  Kefs^  and  eaoends  to  that  exception, 
which  is  found  in  the  words  of  the  king's  commission  to  Cranmer 
toe  his  bishoprick.  Per  et  ultra  oa  qua  tihi  ex  sacris  litteris  divi^ 
miiUs  commssa  esse  iiguoscuntur^  over  and  abovf  those  'things^  (i.  e» 
ibaupofwers  and  authorities  J  t  which  the  holy  scriptures  do  testify  f  are 
ghas  So  thee  hy  God*  This  the  ciwl  magistrate  did  not  pretend  to 
ghre  :  nor  are  any  objects  of  the  civil  or  temporal  poxver^  within  the 
cooapetency  or  reach  of  this  pure  spiritucd  fowcr :  this  is  more  mi* 
nuKdy  explained  in  the  judgment  of  the  eight  bishops,  upon  the 
king's  supremacy,  of  which  Cranmervf^  the  first  t.  **  fiishops  and 
**  priests  have. the  charge  of  souls,  are  the  messengers  of  Christ,  to 
•*  teach  the  truth  of  his  gospel,  and  to  loose  and  bind  sin,  &c.  a^ 
**  Christ  was  the  messenger  of  his  Father." 

It  is  not  my  purpose  to  discuss  the  propriety,  expediency,  or  pafa  wpnn 
poGcy  of  the  existing  laws,  but  merely  to  ascertain  what  they  are.  J*^^''^/^'*' 
This  pursuit  leads  me  to  consider  the  data,  upon  which  the  laws  fmiaievi. 
have  been  made.     It  will  ppon  enquiry  be  found,  that  the  com- 

*  **  The  ctK  o(  the  catholic  church  wai  committed  jointly*,  ti  well  ••  levcraliy,  an  1 
« in  the  whole,  at  well  at  io  part,  to  the  apostlet  and  their  tuccetaors,  TH£  BISliOPa* 
^  m  which  ibe  fotcnuncnt oCihe  chufCh  dtfkn  from  the  geveroaieot  of  the  woild  "-- 
Okie's  C&risimm  PnMttaod  AutrteJ^  Ac.  3d  edit.  1 7 1  x »  p  1 11 . 

4  El  Mat.  D.  StiUi.igflcct't,  quoted  by  Bp.  Burueir,  Appendix  to  fir«f  ro).  •i  h)* 
Rcibrmatioa,  P..I77* 
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der  a  conscientious  obligation  imposed  upon  them  by  God^  of  obey* 
ing  the  civil  magistrate  in  every  thing*  in  which  he  has  the  right,  and 
a  fortiori^  in  which  he  is  under  the  obligation  of  commanding.  As  all 
men,  therefore,  have  received  equally  the  same  general  instinct  and 
impulse  from  the  light  and  law  of  nature  ;  and  as  these  are  the 
means,  or  instruments,  by  which  God  has  implanted  in  the  hearts 
of  men  the  general  ordinance,  which  St.  Paul  forbids  us  to  resist, 
it  is  und^iable,  that  the  power  and  duties  of  the  civil  magistrate 
are  such  only,  as  the  light  and  law  of  nature  will  teach  and  en- 
able him  to  perform*  Thus  are  divine  revelation,  dogmatical  opi- 
nions, and  the  internal  dictates  of  conscience  formally  excluded 
from  the  resort,  competency,  power  and  controul  of  the  civil  magis* 
trate. 
fawttot  Ail  that  our  parliament,  as  a  civil  power,  can  bestow,  must  ne- 

m^y^^  ccssarily  be  of  a  civil  nature :  thus  by  them  are  the  ministers  of 
'  the  established  religion  supported,  maintained,  dignified,  and  also 
entitled  to  many  civil  immunities,  rights,  liberties,  and  privileges 
in  the  state.  As  all  these  things  are  of  a  civil  or  temporal  nMtuiep 
and  of  themselves  indif&reni  as  to  their  absolute  existence,  they  may 
lycitly  be  enjoined  by  the  civil  power ;  when  so  enjoined,  they 
will  form  real  and  valid  laws ;  and  such  laws  each  member  of 
each  community  is  by  the  general  disposition  of  God's  superintend* 
ipjg  providence,  conscientiously  obliged  to  submit  ta  Our  parlia- 
nient  takes  not  upon  itself  to  direct  in  matters  of  religion  ;  it  leaves 
the  adoption  of  it  to  each  individual ;  it  knows,  that  God  has  re- 
jserved  to  himself  the  immediate  intercourse  with  the  soul  of  every 
rational  creature :  it  admits,  that  he  alone  judges  of  the  internal 
conscientious  duties  imposed  upon  his  creatures ;  and  that  to  erect, 
a  tribunal  for  determining  how  far  individuals  have  complied  with, 
or  resisted  the  light  of  heaven,  would  be  a  palpable  excess  of  its 
delegation,  and  something  very  like  an  encroachment  upon  the  di* 
vine  prerogative.  When  it  has  evidently  appeared  to  the  legislature 
or  sovereign  power,  that  a  majority  of  any  considerable  or  distinct  part 
ef  the  community  under  its  jurisdiction  concurs  in  a  particular 
mode  or  form  of  religious  worship,  it  is  obliged,  by  the  nature  of 
its  delegation  and  trust,  to  give  to  the  religion  of  such  majoHty  a 
civil  sanction  or  estailishmenf,  when  called  for  by  such  majority  :  it 
has  no  power  to  judge  or  direct  the  consciences  of  mdividuals,  al- 
though it  have  it  in  charge  to  check  such  immorality,  and  to  pro* 
mote  such  morality,  as  the  law  and  light  of  nature  direct  and  re- 
<}uire  ;  and  in  doing  this,  it  provides  for^  and  secures  the  peace,  or^ 
4tf  and  welfare  of  the  community. 


J  Cml  EstaiSskmeni' of  Rejigim.  q 

lUitnoar  parliamenf  gives  civil  umctiffh  to  the  Episcopalian  The  tiw  U/ 
Frolestuit  religion  in  England,  to  the  Presbyterian  religion  in  Scot-^  of'cM^^Si 
bad,  and  to  the  Roman  Catholic  idi^on  in  Canada,  the  laws»  by  <«Ui<^n»*- 
friuch  tficse  several  establishments  are  set  on  foot  and  secured* 
aieall  of  equal  force  and  validity,  and  are  therefore  equally  binding 
en  die  consciences  of  all  persons,  subject  to  them ;  not  on  account 
ef  die  truth  of  the  reUgion,  to  vrhich  they  give  a  civil  establishment  \ 
not  on  account  of  the  intention  and  viewsof  the  legislature  in  passing 
them  ;  still  less  on  account  of  the  effect  they  may  produce  in  for- 
warding or  checking  any  particular  religion ;  but  because  they 
aze  valid  laws  of  the  state,  and  to  such  the  general  ordinance 
of  God  enjoins  submission.  So  a  conscientious  member  of  the 
church  of  England  living  in  Scotland,  is  bounden  to  follow  and  ex« 
adse  his  own  religion,  which  he  thinks  true,  and  at  the  same  time 
not  to  resist  or  oppose  the  laws,  by  which  the  civil  establishment  is 
givcB  throughout  that  part  of  the  united  kingctom,  to  the  Presbyte* 
rian  rdigioO,  which  he  may  think  false.  Under  the  like  relatrve 
obligation,  would  a  conscientious  and  sincere  Presbyterian  be  with 
respect  to  the  Roman  Catholic  religion  at  Quebec ;  and  a  Roman 
Catholic  in  England  or  Ireland,  though  he  cannot  conscientiously 
adopt  the  Protestant  religion,  is  srill  bounden  not  to  oppose  and  re- 
sist but  to  conform  and  to  observe  the-Iaws,  by  virhich  it  receives 
die  rfor'/ sanction  of  the  state. 

As  the  decided  majority  of  this  part  of  the  united  kingdom  are  of  a  dvii  ei. 
die  church  of  England,  as  by  law  established,  endless  confusion,  S^y'JU^^l 
djsoider  and  discontent,  might  happen  in  the  nation,  if  they  had  mandedkya 
not  Protestant  churches  to  frequent,  and  Protestant  ministers  to  jw?ty«  ""^ 
preach  and  administer  to  them  the  sacraments  and  rites  of  their  own 
religion.  1 1  is  the  avowed  duty  of  the  civil  magistrate  to  prevent  con* 
fiisioo,  disorder,  and  discontent ;  and  therefore  is  it,  that  our 
parliament,  under  the  exisdng  circumstances,  is  bounden  to  give  a 
ckil  establishment  to  the  Episcopalian  Protestant  religion  in  En^ 
gland:  and  consequently  it  may  pass  valid  laws  for  that  purpose. 
Yet  although  each  individual  subject  residing  in  England,  be  con- 
KientioQsly  bounden  to  obey  such  laws,  his  corlscience  is  in  no  man- 
ner committed  in  the  truth  or  falsity  of  the  religion,  for  the  minis** 
teis  of  which  a  maintenance  is  by  law  provided,  \ 

In  Older  to  explain  this  the  more  fully,  let  us  consider  how  our  £zanp]e  of 
Blessed  Redeemer  acted  for  our  exampte,  in  such  instances,  when  iHJrf'i'^Ijt 
npon  earth.  Judta  was  in  his  time  subject  to  die  power  of  the  Ro*  '°s  *^  ^- 
roan  Emperor :  an  idolatrous  worship  was  established  throughout  the  ^^\U^L 
empire.  The  Emperor  himself  was  looked  upon  asdie/c»/j^;rA^**  *JJ^* 
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der  a  conscientious  obligation  imposed  upon  them  by  God^  of  obey* 
ing  the  civil  magistrate  in  every  thing»  in  which  he  has  the  right,  and 
a  fortiori  9  in  which  he  is  under  the  obligation  of  commanding.  As  all 
men,  therefore,  have  received  equally  the  same  general  instinct  and 
impulse  from  the  light  and  law  of  nature  ;  and  as  these  are  the 
meansy  or  instruments,  by  which  God  has  implanted  in  the  hearts 
of  men  the  general  ordinance,  which  St.  Paul  forbids  us  to  resist, 
it  is  undeniable,  that  the  power  and  duties  of  the  civil  magistrate 
aire  such  only,  as  the  light  and  law  of  nature  will  teach  and  en- 
able him  to  perform  •  Thus  are  divine  revelation,  dogmatical  opi* 
nions,  and  the  internal  dictates  of  conscience  formally  excluded 
from  the  resort,  competency,  power  and  controul  of  the  civil  magis* 
trate, 
Fowerof  Ail  that  our  parliament,  as  a  civil  power f  can  bestow,  must  oe- 

MttcJy'ciJil  c^S5*"'y  ^^  °f  3  civil  nature  :  thus  by  them  are  the  ministers  of 
'  the  established  religion  supported,  maintained,  dignified,  and  also 
entitled  to  many  civil  immunities,  rights,  liberties,  and  privileges 
in  the  state*  As  all  these  things  are  of  a  civil  or  temporal  nature, 
and  of  themselves  indiRerent  as  to  their  absolute  existence,  they  may 
licitly  be  enjoined  by  the  civil  power ;  when  so  enjoined,  they 
will  form  real  and  valid  laws ;  and  such  laws  each  member  of 
each  community  is  by  the  general  disposition  of  God's  superintend- 
iPf  providence,  conscientiously  obliged  to  submit  ta  Our  parlia- 
ment takes  not  upon  itself  to  direct  in  matters  of  religion  ;  it  leaves 
the  adoption  of  it  to  each  individual ;  it  knows,  that  God  has  re* 
served  to  himself  the  immediate  intercourse  with  the  soul  of  every 
rational  creature :  it  admits,  that  he  alone  judges  of  the  internal 
conscientious  duties  imposed  upon  his  creatures ;  and  that  to  erect 
g  tribunal  for  determining  how  far  individuals  have  complied  with, 
or  resisted  the  light  of  heaven,  would  be  a  palpable  excess  of  its 
delegation,  and  soniething  very  like  an  encroachment  upon  the  di- 
vine prerogative.  When  it  has  evidently  appeared  to  the  legislature 
or  sovereign  power,  that  a  majority  of  any  considerable  or  distinct  part 
«f  the  community  under  its  jurisdiction  concurs  in  a  particular 
mode  or  form  of  religious  worship,  it  is  obliged,  by  the  nature  of 
its  delegation  and  trust,  to  give  to  the  religion  of  such  majodty  a 
civil  sanction  or  establishment f  when  called  for  by  such  majority  :  it 
has  no  power  to  judge  or  direct  the  consciences  of  individuals,  al- 
though it  have  it  in  charge  to  check  such  immorality,  and  to  pro* 
mote  such  morality,  as  the  law  and  light  of  nature  direct  and  re- 
quire ;  and  in  doing  this,  it  provides  for^  and  secures  the  peace,  oi* 
lekraofd  w^l^e  of  the  commmnity. 


A  Chil  EsfatSsbmeni^  tfReRgm*  Q 

'When  our  parliament  gives  dvil  senethH  to  the  Episcopalian  The  tiw  U/ 
Froicstust  rdi^oo  in  England,  to  the  Presbyterian  religion  in  Scot-^  ^t/^^ti 
had,  and  to  the  Roman  Catholic  religion  in  Canada,  the  laws,  by  t^Uifhrnenff. 
lAich  these  several  establishments  are  set  on  foot  and  secured, 
tie  all  of  equal  force  and  validity,  and  are  therefore  equally  binding 
m  the  cQBSciences  of  all  persons,  subject  to  them ;  not  on  account 
ef  d%e  truth  of  the  religion,  to  which  they  g^ve  a  cwil  establishment  \ 
not  on  account  of  the  intention  and  viewsof  the  l^islature  in  passing 
them  ;  still  less  on  account  of  the  efiect  they  may  produce  in  for- 
warding or  checking  any  particular  religion ;  but  because  they 
are  valid  laws  of  the  state,  and  to  such  the  general  ordinance 
of  God  enjoins  submission.  So  a  conscientious  member  of  the 
dmch  of  England  living  in  Scotland,  is  bounden  to  follow  and  ex« 
crdse  his  own  religion,  which  he  thinks  true,  and  at  the  same  time 
DOC  to  resist  or  oppose  the  laws,  by  which  the  civil  establishment  is 
l^vai  throughout  that  part  of  the  united  kingdom,  to  the  Presbyte« 
rian  rdigiofi,  which  he  may  think  fsdse.  Under  the  Uke  relatrvt 
cbSgation,  would  a  conscientious  and  sincere  Presbyterian  be  with 
respect  to  the  Roman  Catholic  religion  at  Quebec ;  and  a  Roman 
^holic  in  England  or  Ireland^  though  he  cannot  conscientiously 
adopt  the  Protestant  religion,  is  still  bounden  iK>t  to  oppose  and  re- 
sist but  to  conform  and  to  observe  the-laws,  by  which  it  receives 
dK  mr/Y  sanction  of  the  state. 

As  the  decided  majority  of  this  part  of  the  united  kingdom  are  of  a  dvii  et. 
the  church  of  England,  as  by  law  established,  endless  confusion*  Siy'kTil 
disoider  and  discontent,  might  happen  in  the  nation,  if  they  had  nstpdcd  (>y  a 
not  Protestant  churches  to  frequent,  and  Protestant  ministers  to  jorUy.  ""* 
preach  and  administer  to  them  the  sacraments  and  rites  of  their  own 
religion.  It  is  the  avowed  duty  of  the  civil  magistrate  to  prevent  con- 
cision, disorder,   and  discontent ;    and  therefore  is  it,  that  our 
parliament,  under  the  existing  circumstances,  is  bounden  to  give  a 
dvil  establishment  to  the  Episcopalian  Protestant  religion  in  En^ 
gland:  and  consequently  it  may  pass  valid  laws  for  that  purpose. 
Yet  although  each  individual  subject  residing  in  England,  be  con«  t 
sdentioQsIy  bounden  to  obey  such  laws,  his  conscience  is  in  no  man-  I 
ner  committed  in  the  truth  or  falsity  of  the  religion,  for  the  minis-  \ 
ters  of  which  a  maintenance  is  by  law  provided^  \ 

In  Older  to  explain  this  the  more  fuUy,  let  us  consider  how  our  Example  of 
Hcsscd  Redeemer  acted  for  our  exampk,  in  such  instances,  when  LcIri'S'"^ 
ufoa  earth,  yudea  was  in  his  time  subject  to  the  power  of  the  Ro*  '>%  *^^  ^- 
man  Emperor :  an  idolatrous  worship  was  established  throughout  the  to"*'the"he2 
empire.  ThcEroperorhimsdfwaslookcd.upoDasthe/a»/i^^Afcy*  Jj^, 
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jiatureof         At  all  dmcs  advowsons,  which,  in  an  inferior  degree,  are  civil 
advowtoot. .  j^gijtj  ^f  jjjg  53jjjg  quality  or  nature,  as  the  right  of  nominating  to 

a  bishopricky  were  objects  of  the  laws  of  the  state  :  they  are  both 
designations  of  persons  or  presentations  to  others  for  procuring  a  qua* 
lity,  dignity  or  power,  which  it  was  not  competent  for  the  person 
presenting  to  confer*  In  the  established  church,  the  j^/r/Vw^/ ju- 
risdiction is  conferred  upon  the  bishop,  by  an  act  separate  and  dis* 
tinct  from  the  elec/hn,  or  consecration^  or  investiture  of  the  tempo- 
ralities. What  properly  constitutes  a  bishop  is  his  confirmation, 
or,  as  it  is  now  called,  his  institution  or  provision :  by  this  he  is  in- 
vested with  divine  jurisdiction  over  a  certain  portion  of  the  flock  of 
Christ :  "  the  definitive  sentence,  or  the  act  of  confirmation,  by 
**  which  the  judge,  (i.  e.  the  officer  of  the  archbishop)  committeth, 
**  to  the  bishop  elected,  the  care,  governance  and  adminbtration  of 
•'  the  spiritualities.  And  after  election  and  confirmation ,  and  not  be^ 
**  fore  the  bishop  is  fully  invested  to  exercise  all  spiritual  jurisdic- 
«*  tion.  **  And  again*'  when  a  bishop  is  trani^lated,  the  former  see 
*'  is  not  void  by  the  elcctipn  to  the  new  one,  until  the  election  is 
•*  CONFIRMED  by  the  archblshop  ♦  ;"  Or  in  other  words,  till  the 
elected  or  nominated  have  received  the  spiritual  jurisdiction  over  the 
diocess,  to  which  he  is  elected,  nominated,  or  translated.  Every 
mode  or  form  of  designing  the  person,  who  is  intended  to  be  in- 
vested with  the  spiritual  jurisdiction  is  a  civil  right.  So  whether 
the  bishops  were  elected,  as  once  they  were  by  the  clergy  and  peo- 
ple, or  whether  to  avoid  the  evils  of  popular  election,  they  were 
nominated  by  the  emperors  and  other  sovereigns  ;  or  whether  they 
were  chosen  by  the  canons  and  chapters  of  the  cathedral  churches; 
whether  they  were  elected  by  the  letters  oicong^  d^elircy  as  in  England^ 
or  whether  they  were  donative  by  letters  patent  as  in  Ireland\y  any 
of  these  first  steps  towards  the  appointment  of  tlie  bishop  to  a  share 
in  the  j^/V«/tt«/^w^r«mfw/ of  Christ's  church.  Could  only  be  a  mode 
of  expressing  the  wish,  desire,  or  judgment  of  the  laity  or  civil  power 
in  favor  of  the  person  nominated,  presented,  or  elected. 

The  source,  from  which  bishops  are  supposed  or  presumed  by 
the  laws  of  England  to  derive  their  jr^/W/wj/ jurisdiction,  and  there- 
by to  be  made  Governors  of  the  church  of  Christ  f  is  independent  of  all 
5«iv^'.^       human f  temporal  or  ««/// authority  whatever,  as  will  appear  evident  to 
any  person,who  examines  attentively  and  impartially  the  laws  respect* 

ingthissubject,  whichare all  groundedin  this  principle,  that  the  source 
of  spiritual  jurisdiction  and  church  government  is  completely  out 
of  the  rcs0rt,  competency,  or  power  of  the  civil  magistrate. 

•  hQm*$  StdfsUstieat  LatVf  vol.  1. 148.  Gibs.  110  God.  a5,a(,  %j,  f  i  8tl]c.  13^ 
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Kocbing  can  more  clearly  denote  the  distinct  and  separate  The  dific* 
smsoes,  from  which  the  bishop's  title  to  his  i//Vv/Wjurisdiction'^"ji**'"^^^  5^^. 

and  the  enjc^ment  of  his  temporalities  are  supposed  or  believed  to  tuaijurisdic       41^^- 
low,  than  the  form  of  the  writ,  which  when  the  dean  and  chap-  Iht'irm^ 
ter  hafc  elected  a  bishop  without  the  king's  assent,  is  issued  to  a  \*^^^*'^^ 
person  to  take  the  fealty  of  the  bishop  so  elected  without  the  pre*  dest  writs. 
fious consent  of  his  majesty;  which /I'/zArri^r/*,  who  wrote  in 
the  time  of  Henry  the  eighth*  said>  was  thus  in  the  old  Register . 
After  noticing  the  circumstances  of  the  vacancy,  the  election  with- 
out the  king*s  previous  assent,  and  the  adhibition  of  special  favor  of 
^  royaf  assent  to  the  election,  it  cqntinuef,  <'  We  have  given 
"  you  power,  that  if  it  Jiappcn  such  ejection  by  the  metropolitan 
"  of  the  place  to  be  carionically  confirmed^  and  this  you  by  the  let- 
"  ters  patent  of  the  metropolitan  of  that  place  be  made  to  know, 
**  then  the  fealty  of  him  the  elect  to  us  due  in  this  part  in  our  name 

you  rt:ceive,  and  the  temporalities  of  diat  bishoprick  as  the  name 

is,  to  be  restored  :  you  cause  in  our  stead,  &c."  By  which  pro* 
OKs  it  clearly  appears  that  the  confirmation t  or  the  act,  by  which  the 
s^ritual  jurisdiction  is  conferred,  is  not  even  supposed  to  prdCoed 
from  the  king,  for  he  only  authorizes  his  commissioner  conditions- 
ally  to  do  for  him  that,  which  he  might  himself  do,  when  it  shall 
have  been  certified  to  him,  that  the  act  collating  the  spiritual 
jurisdiction,  had  been  perfected  by  the  pers^ftf  or  power  competent 
to  giant  it.  It  should  be  remarked,  that  the  king  assdmes  by 
this  writ,  no  right  of  interference  with,  or  control  over  the  act  of 
confirmation  ;  but  all  that  he  requires,  is,  that  the  metropolis 
tan  of  the  province  should  either  give  it  or  see  it  given ;  for 
to  that  effect  was  to  be  the  certificate^  viz.  that  the  person  elected, 
had  been  validly  and  effectually  made  a  governor  of  the  church  of 
Christ,  by  having  a  part  thereof,  viz.  the  particular  diocess  to 
which  he  was  elected,  allotted  to  his  care  and  snperintendance* 
And  this  act  of  confirmation  vfzs  wholly  distinct  from  the  act  of. 
ooasecration,  which  might  ,be  performed  by  any  three  bishopsi 
not  even  of  the  province.  Thus  we  see  both  before  and  since  the 
leformation,  that  the  distinction  has  always  been  kept  up  by  the 
iaws  of  the  land^  between  the  collation  of  i//n/i/a/ jurisdiction  and  . 
the  election f  consecration t  and  Investiture  of  bishops* 

On  all  bands  it  is  plain  -f ,  *'  that  as  our  laws  stand  at  pre*  Ths  ch^rcfi 

*  Fitxhfrbert't  Nrtv  Satura  Brevium,  p.  4x9.  I  know  of  no  mejoi  fo  tflccrira^  to 
fiscofCT  ibc  spirit,  iotention*  znd  nature  of  a  Uw,  as  to  conildtr  mioute Ij  the  wotdt 
aodopcfaljoo  of  the  original  writs,  by  which  the  law  is  in  facr  executed* 

f  tcskj'f  Casio/tltlUgaitajiJ  Ponti/calt  ittted,  p.  67,  48. 
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indrpeodeflt  "  ^^^  ^^^  chufch  IS  whoUy  independent  of  the  state»  as  to  her 
'^loha*''    *'  purely  spiritual  power  and  authority.    I^wd  erat  dem^mtran^ 

purely  tpirU ,  '*  dutn» 

luai  power,  g^  ^y^^  ^^^^  ^^^  VIII.  c.  10.  •'  If  any  archbishop  or 
iMshop  refuse  to  consecrate  the  person  so  elected  or  nominated* 
within  twenty  days  after  election  or  nomination  signified  to 
them  by  the  king's  letters  patent^  &c.  he  shall  incur  the  dan-' 
gsrSf  pains  and  penalties  of  the  statute  of  provision  and  praemunire : 
i^r  it  appears  to  be  an  attempt  to  controul  and  force  the  spiritual 
governors  x}{  the  church  to  exercise  their  powers  even  against  thetr 
judgment  and  conscience.  Whereas  if  the  spiritual  power 
be  holden  independently  of  all  temporal  powery  the  exercise  of 
that  power  cannot  in  its  nature  be  subject  to  the  coercion  of  the 
eivii  legislature.  But  this  very  act  is  the  most  emphatical  evidence, 
that  the  legislature  of  thb  country  admits,  that  the  act  of  conse* 
oration  and  ordinationi  and  that  of  confirmation  or  collation  of 
real  spiritual  fowtv  over  a  portbn  of  the  church  of  Christ,  cannot  be 
performed  by,  nor  proceed  from  the  civil  magistrate.  For  though 
the  I^islature  undertake  to  punish  by  a  civil  law  the  archbishop, 
who  refuses  to  exercise  his  spiritual  powers  upon  an  in^vidual 
(which  may  be  unjust),  yet  it  neii^her  attempts  nor  pretends  to  au- 
tWixe  the  kuig  or  any  other  person  to  do  it  for  him  :  under  the 
assumption  or  conviction,  that  no  act  proceeding  from  the  ervit 
ik>wcr  or  community  can  by  any  possibility  constitute  a  bishop, 
or  a  real  governor  of  any  part  of  Christ'^  church  *• 
The  piriia-  '^^  parliament  of  that  day  was  not  inattentive  to  the  diflerence 
m^tii  diitio.  between  the  civil  and  spiritual  powers :  for  as  the  designation  of 
t^a  ih«*  ^^  Person^  who  was  intended  to  be  presented  to  the  archbishop 
cUiiMdipi.  fQf  insHmtion»  confirmation,  consecration  or  ordination,  was  a 
<  mere  civil  right,  so  it  provided  that .  in  the  case  of  the  dean  and 
chapter  "  deferring  the  election  above  12  days  after  the  receipt  of 
*«  the  said  license  and  letters  missive,  then  the  king  shall  nomi- 
^*  nate;  by  his  letters  patent,  such  a  person  to  the  said  office  and 
"  dignity,  as  he  shall  think  able  and  convenient  for  the  same, 
««  and  the  king  sha)l  appoint  the  archbishop  with  two  other  bi* 
"  shops,  or  if  there  be  no  archbishops,  then  four  bishops  to  conse- 
•*  crate  and  invest  the  person  so  nominated  or  elected."  Here 
the  appointment  by  letters  patent  is  substituted  in  lieu  of  the  election 
by  the  dean  and  chapter,  and  is  equally  ei&ctual  for  the  purpose  of 
designating  the  party  tp  be  confirmed  and  consecrated,  but  such 

*  Upon  this  priocipk  was  it^ald,  in  the  case  of  Pfw/r  v.  CsJ/rty.  i  RM.  R*p.  64. 
th^T  Hit  mctton  on  the  caie  will  lie  aga'inti  a  bishop  iox  not  insfitutif^  \  ftuJ  fuit  con^ 
CMttm  ffr  cut  Urn, 
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ippcNotmenl  ^rodM  not  substitute  theaas  of  cntfrmattM  and 
amuraiitn :  and  therefine  the  legislature  attempted  it  not.  By  in* 
licinf  ia  punidinient  upon  the  archbishop  ibr  refusing  to  exer- 
OK  power  in  a  particular  manner,  and  by  not  supplying  the  eflfects 
of  that  lefbsal  by  any  other  means,  the  l^islature  indirectly. 
aiowed,  that  the  wchbishop  possesses  the  exclusive  right  or  power 
of  doing  chat  act ;  by  which  the  spiritual  jurisdiction  is  conferred ; 
far  if  the  act  itself  were  within  the  control  of  the  civM  magisttatev 
aod  he  wbhed  it  to  be  done,  it  is.  evident,  that  he  would  have 
Erected  or  empowered  some  other  person  to  do  it,  upon  the  re* 
fool  of  the  archbishop.  In  countries  where  the  christian  religion 
hK  a  anil  establishment,  and  temporalities  or  civil  advantages  are 
annexed  and  appropriated  to  bishopricks,  it  rarely  happens,  diat 
bidiops  are  made  against  die  will  of  the  civil  ms^istrate.  This 
proves  die  prudence,  with  which  die  spiritual  power  is  exercised ; 
hot  establishes,  with  precision,  in  whom  the  sole  right,  and  con- 
seipicmly  the  liberty  of  exercising  it,  is  vested. 

At  the  Reformatiixi,  no  alteration  vras  attempted  to  be  made,  Cenfirnu* 
imibgmMU  of  conferring  j;^fhVirA/ jurisdiction  :  it  was  only  prohi-  ^p^nade 
biied  by  the  25th  Henry  VI I L  to  derive  it  from  the  See  of  Rome.  ^7^^^ 
The  act  dicMfirnuriim  had  till  that  time  been  the  puUication  of  theiefbrmi. 
die  pope's  bidl,  by  which  he  conferred  the  spiritual  jurisdicdon :  ^^"^ 
winch  act  of  confirmation  was  after  the  reformation  continued  to 
be  required  fiam  the  archbishop,  who  was  to  '<  confirm  the  said 
"  decdcn,  and  to  invest  and  consecrate  the  person  so  elected,  to 
**  the  oflke  and  dignity  that  he  is  elected  unto,  and  to  give  and 
"'  use  to  him  snch  pall,  benedictions,  ceremonies,  and  all  other 
*  dungs  re({uisite  Cor  the  same,  without  sudng  to  the  See  of  R^me 
-  in  dial  behalf." 

After  this  follows  a  pure  civil  ceremony,  viz.  *  **  The  bishop  lovettiturt 
•*  being  introduced  into  the  king's  presence  shall  do  his  homage  J^  ^' 
**  for  his  temporalities  or  barony  by  kneeling  down  and  putting 
^  his  hands  between  the  hands  of  the  king  sitting  in  his  chair 
«*  of  state,  and  by  taking  a  sojemn  oath  to  be  true  and  faithful  to 
**  his  majesty,  and  that  he  holds  his  temporalities  of  him/' 

Having  thus  endeavoured  to  trace  to  their  original  sources  the 
effects  of  the  spiritual  and  temporal  powers,  in  order  to  discriini- 
nate  between  the  civil  establishment  given  by  the  state  of  civil 
magistrate  to  the  ministers  of  a  particular  ieligion,  and  that  power 
^  TsAonxyf  [the  power  rf  the  keys)  which  by  the  constitution  and 

*  Bom'i  Ecclctfanical  Law,  vl.  I.  p.  151. 


rifhtt. 
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laws  of  England  divinities  commissa  esse  dignoscuntur,  order  and 
consistency  might  appear  to  call  here  for  a  clear  statement  of  the 
specific  nature  and  objects  of  that  spiritual  power  in  church  gover- 
norSy  which  enables  them  to  command,  and  directs  and  obliges  the 
gtfvemed  (that  is  those  who  profess  to  admit  it)  to  submission  and 
obedieiKe :  but  as  this  is  a  matter  merely  of  conscientious  obliga- 
tion, it  is  not  only  out  of  the  resort  of  the  civil  magistrate  t9 
enforce^  but  foreign  from  the  department  of  a  lawyer  to  dis* 
cuss.  It  falls  within  the  province  of  the  ascetic  and  divine 
to  furnish  spiritual  instruction  and  exhortation  to  the  devout  chris- 
^  tian*. 
Thctfitt  The  ^'fuiV  magistrate  in  England^  since  Christianity  has  been  the 
i?«iy'«!iA  Prevailing  religion  of  the  English  nation,  has  thought  fit  to  form 
«»7^te  an  alliance  with  the  church,  or  in  other  words,  to  clothe  her  mi- 
nisters with  certain  rightF»  immunities,  and  advantages  in  the  state, 
to  which  their  mere  spiritual  capacity  or  divine  mission  cannot  en- 
title them.  This  civil  sanction  or  establishment  is  intended  to 
support  and  enforce  the  duties  of  Christianity  by  temporal  means, 
which  with  the  assent  of  the  community  may  be  done,  and,  when 
enacted  as  laws»  bind  each  individual  conscientiously  to  submit  to' 
them,  as  well  as  iiny  other  laws  of  the  community,  in  which  th^f- 
reside :  but  all  human  laws  impose  no  other  than  a  local  obliga- 
tion,, whilst  the  individual  bounden  by  them  resides  within  the  ju« 
risdiction  of  that  legislative  power,  which  enacted  them. 

The  most  essential  part  of  this  establishment  consists  in  the 
maintenance,  which  the  state  has  thought  proper  to  allot  to  the 
clergy,  and  in  the  corporate  capacity  with  which  some  of  them  are 
invested.  This  brings  us  to  the  consideration  of  the  nature  of 
tithes,  and  other  church  property. 

*  The  teamed  and  eloquent  Boisuet  hai  thus  expressed  himself  upon  this  subject: 
*<  Thus  the  catholic  church  speaks  to  her  children  :  ye  are  a  psople,  a  state,  a  society  ; 
**  but  Jesvs  Christf  who  is  your  King,  holds  nothing  from  you  :  his  authority  b  of  a 
**  higher  origin.  You  have  00  greater  right  to  say,  who  shall  be  his  minister,  thaa 
**  you  have  to  appoint  him  to  be  your  sovereign.  Thus  your  paitors,  who  are  his  mi- 
*'  niscers,  derive  their  title  from  the  same  high  source,  that  Christ  himself  does:  And 
*'  it  if  essential,  that  they  should  be  placed  over  you  by  an  order  of  his  appointment. 
**  The  kingdom  of  Christ  is  not  of  this  worid,  nOr  can  any  adet^uate  comparison  be  made 
^  between  his  kingdom  and  the  kiogdoma  of  the  earth.  In  a  word.  Nature  aff>rds  as 
*'  nothing  that  bears  a  conformity  with  the  spiritual  kingdom  of  Christ :  nor  have  jou 
*' any  other  light,  than  that  which  you  find  in  the  laws  and  customs  immemorial  of 
**  this  society.  Now  these  are  from  the  times  of  the  apostles  down  to  the  present  times : 
<*  that  the  passers  already  constituted  shoold  constitute  others.  Choose  ye,  says  the 
*'  apostle,  and  we  shall  appoint.  Ii  was  Utitx's  business  to  appoint  the  pastors  of  Crett^ 
••  and  it  wai/rom  Paul  appointed  by  Jctut  Christ  that  he  received  his  power." 
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F  thfie  never  had  existed  a  civsl  estahlishment  di  the  christian  re-  Civil  ctfa. 


I 

Egion,  our  ideas  of  xht  spiritual  znA  temporal  povvers  would  not  bavc^  ki'^^^^^oc^ 
ban  confused,   but  clearly  and  distinctly  marked.     During  the  «>«€etsary  for 
three  first  centuries  of  Christianity  the  true  religion  was  generally  or  support  of 
persecuted  by  every  state,  but  sanctioned  or  supported  by  none;  ^« «*»"•"«» 
SI  inefragable  argument  that  civil  sanction  was  necessary  neither  for 
dte  establishment  nor  the  continuance  of  Christianity.     Some  res- 
pectable and  learned  men  have  considered  civil  estaklishments  hurt* 
tbl  to  die  real  interests  of  religion ;  others  have  thought  them 
senriceable,  if  not  absolutely  necessary.    Non  nostrum  est,  to  moot 
icqticstion. 

The  first,  and  in  some  senses  the  most  important  effect  of  a  AM«iieJ 
rn^V  establishment  of  religidn^  is  the  provision  or  revenue  allotted  fh^'ckreyuT 
toaad  settled  upon  the  clergy  or  ministers  of  that  religion  as  their  th«fin«ef. 
find  estate.     The  idea  of  God's  not  having  granted  arr^  power  to  civil  «ta* 
Aenders  of  the  realm  over  the  church  or  its  property ^  has  been  too  *^"^"^o*of 
fcndly  cherished,  by  some  divines,  not  to  require  some  investigation 
and  discussion.     According  to  the  received  or  assumed  dortrinet 
of  the  estaUished  church  of  England,  the  church  of  Christ  is  a 
Wjr,  or  society  of  believers  in  his  doctrines  governed  by  the  spi- 
Mtal  successors  of  the  apostles.     It  follows  then,  that  it  could 
never  have  acquired  in  its  a^regate  or  corporate  capacity  any  attri- 
bute, right  or  power,  which  Christ  djd  not  give  to  his  apostles,  to 
be  perpetuated   through  their  successors,  till  the  end'  of  time. 
Whcdicr,  therefore,  I  speak  of  the  spiritual  fowct  of  the  church,     . 
fit  can  pussess  no  other)  as  possessed  and  exercised  by  the  apostles 
Aemsdves,  after  the  ascension  of  Christ  into  heaven,  or  of  the 
Inhc^of  that  same  church  in  the  19th  century  of  the  christian 
csabtishment,  it  is  one  and  the  same  thing.    The  whde  spiritual 
poiMtr  they  have  or  claim,  is  derived  from  the  same  source,  is  of 
tksame  nature,  extends  to  the  same  objects,  is  communicated  to 
^^  by  the  same  means,  and  produces  4he  same  efiects :  it  is 
ifiritualzTi^  not  temporal*,  every,  man,  whh  the  use  of  reason,  has 
Ul  evidence,  that  the  possession,  transmission,  and  use  of  pro.  Property  if    ** 
fWy,  is  the  immediate  object  of  civil  or  human  legislation  ^  it  is  ©f*  ^J)i3 

pen,  regulated  and  transmitted  in  every  state  10  soooc  different  r^"^- 
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manner :  it  is  so  essentially  the  creature  of  the  chit  povfct,  that 
where  there  are  tio  laws,  there  can  be  no  property*  Tempoiary 
occupancy  may  give  a  temporary  use,  but  no  permanent  and  ex« 
clu^ve  domimon,  which  alone  constitutes  property.  Jt  is  con- 
sequently evidentf  tfnt  the  possosioOy  transmission,  use,  or  appli* 
cation  of  property  in  any  particular  state  cannot  be  afiected,  but  by 
the  interference  Or  controul  cf  the  kg^iature  of  that  state.  But  V 
the  power  given  by  Christ  to  the  apostles  to  teach  all  nations  |n« 
vest«l  them  with  a  right  to  alter,  model,  resist,  repeal,  or  coun- 
teract the  respective  municipal  laws  of  the  different  nations,  to 
which  they  were  commissioned  to  preach  the  revealed  word  of 
God,  then  would  Christianity  have  wanted  one  of  its  essential 
characteristic  qualities,  which  is  its  universal  aptitude  to  every 
possible  form  of  civil  government.  Every  christian,  who  reflects 
^  upoii  this  subject  must  necessarily  conclude  that  the  spiritual  or 

toyinociaiai  eeclesiosiieal  fov9ei  (which  alone  the  church  lays  chum  to}  can  make 
tmcnfT  ^  ^^  '*^  whatsoever  which  can  vest,  divest,  transmit,  qualify,  apply, 
or  dispose  of  temporal  froperty.  In  whatever  instance  the  church, 
or  church  governors  have  undertaken  to  do  it,  they  have  exceeded 
the  powers  giVen  to  them  by  Christ,  and  encroached  upon  the 
temporal  or  Ml  power  of  the  state,  which  must  cease  to  be  su- 
preme, if  it  can  be  controlled ;  and  if  it  be  not  supreme,  it  will 
cease  to  answer  the  ends  of  society  and  governm^t,  for  which* 
Cod  instituted  it  from  the  banning. 
How  the  '^^^  advocates  for  ^jure  Jivino  right  of  churchmen  to  their 

judgnuit  property  usually  lay  much  stress  upon  the  punishment  of  Ananias 
H^ui4  *  ^  Sapphira,  to -prove  that  sdl  property  given  to  the  church,  be- 
to'ff^iiSer.  ^^"'*^*'  ^^^  **  moment  of  the  gift,  transferred  from  the  control  of 
•food.  the  civil  or  temporal  to  that  of  the  spiri/ual  or  ecclesiastical  power. 

The  very  possibility  of  such  a  transfer,  according  to  the  principles 
laid  down,  is  absolutely  to  be  denied.  The  unauthorised  disap- 
propriation of  such  property  by  an  individual  is  sinful,  because 
it  is  a  breach  of  the  commatulment  of  God,  Thou  shah  not  steals 
But  he  must  be  inattentive  to  the  £icts  of  this  history  of  Anamas 
and  Sapphira^  who  pretends  iirom  it  taestablish  the  inalierubility  of 
church  property,  tf  the  sacred  text  had  merely  narrated  the  £icts 
and  the  punishment,  there  might  have  existed  a  doubt  about  the 
immcsdiate  cause  of  the  punishment ;  but  it  particularly  specifies 
the  cause,  toe  which  they  were  punished.  *'  Why  hath  Satan 
**  tempted  x\vf  heart  that  thou  sh^uldst.lie  to  the  Hpfy  Ghost ^  and  if 
"  fraud,  keep  part  of  the  price  of  the  field  ?*'  He  is  rebuked.  f<y 
fyiog  and  ,jhmd,  not  far  withholding  a  part;  of  the  money  from 


And  0thfr  Ecclesiastical  Revenues^  2g 

fiutt  who  bad  any  right  to  claim  it«  but  for  attempting  to  pais 
of  a&and  or  cheat  or  deceit  upon  others^  by  assuming  the  merit 
ofalsger  voluntaiy  contribution^  dian  in  fiict  he  had  made^  If 
VM  oot  upon  the  score  of  injustice  or  sacrilegious  q>propriatioti 
flfa  fiind  cooscciated  to  the  Lofd,  ''  for  whilst  it  rtmainedv  did 
**  it  not  lemwi  to  thee  ?  and  being  sold»  was  k  not  in  thy  pow- 
''  cr  ?"  There  could  be  no  injustice  then  fn.  withholding  wj|ac 
nasin  his  power? 

In  tracing  the  title  and  establishing  the  right  to  any  property  Howaikte 
vlicdier  it  be  real  or  personal,  moveable,  or  immoveable,  it  is  u lobTS 
BKntially  requishe  to  consider  fiist  the  nature  of  the  property  '^'^^ 
ittlf ;  secondly  the  means  of  transmission ;  and  thirdly  the  quality, 
ipiitude,  or  csipacity  of  the  persons  who  convey,  and  of  those«  to 
vbom  the  property  is  conveyed,  or,  as  they  are  technically  called, 
the  dmsn  and  doneeif  grantors  and  grantees^  By  property  1  un* 
demsad  the  exdtisive  rigjht,  use,  and  possession  of  matter,  substance, 
orbcoefit,  hj  which  one  individual  enjoys  and  shuts  out  every 
fdier  peison  from  the  rig^t,  use,  and  possession  of  that  same 
■Biter,  substance,  or  benefit,  and  moreover  possesses  the  faculty  of 
tBaonitting  it  in  like  manner  to  otheis.  The  expediency,  advan*. 
tfp,  and  ewm  necessity  of  property  in  the  state  of  society,  arise 
Botoot  of  die  natuie  of  the  matter,  substance,  or  benefit,  of  which 
dK  paiticiilar  property  consists,  nor  firom  any  intrinsic  or  extrinsic 
fnUty  or  power  in  the  nature  of  the  possessor  of  it,  by  which  he 
tfcn  from  diose,  who  possess  it  not-;  nor  are  we  to  look  into  the 
fsriaaiMrjsufici,  which  a  modem  writer  says,  <*  is  the  critericMl,  that 
*  wasi  cietcnnine,  whether  this  or  that  substance  capable  of  con- 
'*  Iributiog  to  the  benefit  of  a  human  being,  ought  to  be  considered 
'*  as  your  property  or  mine  */*  For  it  would  be  impossible  to 
fiod  out  the  particular  justice,  by  which  one  man  enjoys  a  large 
iinuoe,  and  another  ts*deprived  of  the  necessary  means  of  subsis- 
itBce;  by  which  the  rich  man  is  exempted  from  the  punish- 
acnt  inflicted  upon  mankind,  **  in  the  sweat  of  thy  brow  shalt 
"  thou  eat  thy  bread,*'  whilst  the  poor  labourer  by  that  very  sweat 
tf  his  beow  can  scarcely  support  himself  and  fiimily.  But  an  all- 
vise  Creator  having  formed  the  earth  to  be  inhabited  and  ei^oyed 
^  mcm/  man,  has  by  the  order  of  that  same  providence  instituted 
the  geneial  necessity  of  private  property  for  the  preservation  of 
aiciety,  in  the  same  manner  he  instituted  the  necessity  of  civi/ 
preraoKnt^  but  as  to  the  modes,  forais,  and  cooditbns  of 

•  i^idwiH'i  Piiitlcal  Juitiet, 
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making  the  distribution  ofproperty,  to  the  enjoyment  of  the 

few>  and  the  exclusion  of  the  many,  and  of  transmitting  it  toothers 

even  after  death»  all  was  left  essentially  to  the  will  of  each  com« 

tnunity*     So  it  was  upon  the  general  necessity  of  the  things  that 

God  engrafted  that  commandment*  "  thou  shalt  not  steal/*    That 

is>  thou  shalt  not  appropriate  unto  thyself  any  of  that  matter,  sub- 

stance,  or  benefit,  of  which  the  laws  of  thy  community  shall  vest  the 

property  in  another.  Every  particle  therefore  of  matter  or  substance* 

.  ^which  can  by  possibility  be  converted  *to  piK)fit  or  use,  and  any 

right  of  nomination,  election,  appointment,  honour,  dignity,  or 

other  incorporeal  civil  right,  benefit  or  advantage,  which  can  pro* 

fluce  a  price  or  value,  will  fall  under  the  larger  acceptance  of  the 

xexmffoferty,  which,  therefore,  is  the  immediate  creature  of  the 

state. 

No  other  No  man  can  at  this  hour  claim  in  this  country  a  right  to  any 

tbanadcTi-  property  of  a  permanent  nature,  which  he  has  not  received   by 

an  be  now    transmission  or  derivation  from  some  other  person,  who  preceded 

JTriS^    ^*"^  ^^  ^^  ^8^^»  "^»  *"^  possession  of  it.     All  the  means  of  ac- 
^ropertytD    quirine  property  are  instituted  and  established  by  the  laws  of  each 

thucountry.  !-»»'  r 

State.     By  our  laws  some  sorts  of,  property  cannot  be  alienated  at 
all  by  any  act  of  the  individual :  but  the  law  reserves  to  itself  the 
sole  operation  of  casting  the  descent  of  it  upon  a  pertain  individual* 
under  certain  conditions,  in  a  sort  of  perpetuity,  and  regular  sue- 
cession.     It  now  enables  individuals  to  transmit,  by  particular 
modes,  that  plroperty,  which  was  before  absolutely  unalienable. 
Hence  flows  a  general  deduction,  that  there  is  no  pow^r  upon 
,  earth,  but  the  civil  legislative  power  of  each  community,  that  can 
determine  what  shall  be  private  property  within  that  state,  and 
how  it  may  be  acquired,  enjoyed,  possessed,  transmitted,  and  con- 
veyed to  others.    The  sure  criterion,  therefore,  by  which  a  chris- 
tian may  determine  what  is  private  property,  is  to  ascertain  how 
far  the  act  of  appropriating  it  to  one's  self  becomes  an  infringe- 
AehrUiian    "lent of  the  Commandment,  *•  Thou  shalt. not  steal."     For  the 
knows  what  commandment  can  only  in  its  nature  apply  to  the  violation  of  a 
by^'hTbcar-  ^'"^'^  ^^  ^^  ^^^  State:   for  such  alone  can  constitute  property. 
»"«  "PJJ^ "    Thus,  as  I  before  observed,  the  conscience  of  the  thief  is  immedi- 
command,    ately  affected  by  the  breach  of  the  comtnaiidment  of  God,  who  can 
Sl/r'aJ^*"   alone  bind  the  conscience,  not  by  the  civil  or  human  power  of  the 
iftmi,  state,  which  cannot  of  itself,  immediately  or  absolutely,  impose 

any  binding  quality  upon  the  conscience. 

As  property  is  essentially  the  creature  of  the  civil  power,  it  fol* 
Iqw$,  that  the  donors  and  (Voiees  of  it  myst  be  ascertained  and  ca- 
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psitated  by  it.    The  only  condition^  which  is  absolutely  and  In- 
dbpensably  a  necessary  quality  in  l&oth  is,  that  they  should  be  sub- 
ject to  or  resident  in  that  state,  by  the  laws  of  which  they  are 
OBbkd  either  to  give  and  transmit,  or  to  receive  and  enjoy  the 
pcopeity.     Since  they  receive  their  capacity  or  power  of  giving  and  Memben  of 
tiiiig  property  from  a  particular  state,  it  is  repugnant,  that  they  SJJ""^'J' 
Aould  be  wholly  independent  of  that  state,  the  laws  of  which  ac-  ^  boundea 
tually  operate  upon  them.     Now,  as  all  particular  human  power  is  of  anochei  * 
A  DELEGATION  FROM  THE  COMMUNITY,  which  ^^^j;^.^^ 
QxBtitutcs  it>  it  cannot  extend  to,  or  in  any  manner  afiect,  members 
of  another  community,  who  joined  not  in  that  particular  dele- 
gatioa.     From  these  premises  follows  this  negative  consequence, 
iatprefcrtj  is  not  an  object  of  the  spiritual  power ^  which  Christ 
gave  to  bis  apostles,  for  the  purpose  of  establishing,  governing, 
and  perpetuating  his  church,  to  which  he  promised  existence  till 
the  nd  of  time,  and  which  he  invested  with  the  peculiar  attribute 
of  imiyersality.  -  •         / 

Church  lands  and  ecclesiastical  property  are  so  called  because  Ecciethitti. 
they  are  appropriated  by  the  state  to  holy  and  pious  uses,  not  be-  m  taii^"^' 
cause  they  are  taken  out  of  the  controul  of  the  civil,  and  transferred  '"*"  }^  ^ 
tD  dot  of  the  spiritual  power.    Of  those  persons,  whom  the  laws  oocffon<h« 
of  this  country  enable  and  capacitate  to  acquire,  hold,  enjoy,  and  '»*»^»'«' 
taosmit  property,  some  are  so  enabled  in  their  individual,  some  in 
thar  corporate  capacity  :  but  whatever  capacity  or  quality  they  ac- 
fue,  which   thus  enables  ihem  to  take,  hold,  or  transmit  pro- 
perty, firom  the  ciwl  power  alone  can  it  proceed. 

The  law  of  England  at  present  knows  not  that  civil  death  Whit  im 
which  formerly  it  induced  upon  a  person  entering  into  religion,  ^j^^^^ 
bf  sdemnly  vowing  obedience,  poverty,  and  chastity.     All  reli-  aicriv  recof- 
gwus  persons,  men  or  women,  were  in  their  individual  capacity  x^^  ^^  *** 
totally  incapable  of  taking  or  hoUing  any  property  whatever. 
Yet  the  law  allowed  them,  if  they  became  superiors  of  houses, 
to  take,  bold,  enjoy,  transmit  and  defend  the  property  of  their  res« 
pective  houses  or  convents  in  their  corporate  capacities.  At  present 
all  corporations,  whether  sole  or  aggregate,  ecdesiasncal  or  lay* 
are  emiiled  only  in  their  corporate  capacities  to  their  property ; 
bu  this  corporate  cap^ity  prevents  no  man  from  taking  property 
iahis  individiial  capacity,  though  religjious  persons  were  formerly 
incapacitated  by  law  from  taking  any  property^  Religious  vows  and 
die  spiritual  acts  of  crdination  and  institution  are  not  subject  and 
liable  to  the  controul  of  the  civil  power :  they  consequently  cati 
ncme  odther  validity  nor  effect  from  the  state ;  yet  the  persons^ 
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who  after  these  acu  becoxne  either  corporations,  or  civilly  dead* 
2C<fjm  their  corpomte  quality  or  their  ckdl  death  merely  from  the 
laws  of  the  state*    Thus  formerly  in  Eogland  (as  I  presiune  it 
wpuld  also  he  at  present)  an  alien  might  validly  receive  the  episcop&l 
onder  )}y  coDsecnuion,  and  spiritual  Jurudictien  bj  epnfirmaii^nt 
without  thereby  becoming  capable  of  taking  his  seat  in  the  house 
Ad  aiieo  bi-  of  lords ;  foT,  I  presutne,  that  without  an  act  of  naturalizatioD  an 
Mc  mHo      alien  bishop  could  not  legally  take,  enjoy,  or  defend  the  lands  and 
pwiiameot.   revenues  of  his  bishopric,  nor  become  seized  of  the  barony,  by 
virtue  of  which  he  would  become  entitled  to  his  seat  upon  the 
bench  in  parlisMnent.    The  spintual  power  then,  from  which 
both  episcopal  order  and  jurisdiction  proceed,  gives  neither  the 
property  nor  the  capacity  of  taking  or  holding  it. 
The  eect€.        There  is  a  wide  difference  between  the  states  vesting  property  in 
""*^n  ics  ^  individual  cleigyman  in  a  particular  manner,  and  under  certain 
utnostpie.  .^nditions,  and  the  church  of  Christ  acquiring  the  possession  or 
not'du^   dominion  of  property.     If  befcire  the  reformation  an  eighth  of 
ofaoyoGcif.  die  landed  property  of  England  belonged  to  the  church,  or  more 
fft?enucf.  -    properly  speaking,  to  ecclesiastical  or  Religious  persons  \  yet  no 
act  of  the  pope,  even  at  the  bead  of  a  council,  composed  of  every 
bishop  in  the  christian  world,  could  in  any  manner  either  appro- 
priate, alienate,  charge,  incumber,  dispose  of,  or  zSkct  one  inch 
of  the  land,  or  one  farthing  of  the  revenue  proceeding  from  it,  or 
apply  or  settle  it  otherwise,  than  as  it  was  fixed  by  the.  laws  of 
England ;  nor  at  present  could  all  the  bishops  of  England,  in  full 
convocation,  by  any  canon,  order,  act,  or  decree,  in  any  n^anner 
afect  the  possession,  use,  enjoyment,  disposal,  or  transmission  of 
,  the  produce  of  the  smallest  living  in  the  kingdom. 

No  spiritual  ot  ecclesiastial  ^vftt  upon  earth  can  of  itself  make 
a  valid  and  binding  canon  law  to  aflbct  in  any  respect  a  thing  or 
person,  which,  in  the  same  respect,  is  an  object  of  and  can  be  af- 
fected by  the  municipal  or  civil  law.    All  property,  moveable  and 
immoveable,- substantial  and  incorporeal,  being  the  creature,  is 
necessarily  the  object  of  the  civil  law.     If  then  the  cawu  law  or 
.sptriiualpnoer  could*  lawfully  dispose  of  or  afiect  property,  it  would 
The  cMMMi    ^^  iependnU  upon  the  authority  and  wiU  ef  the  temporal  legislature  ; 
law  dcpco.    but  it  has  no  more  power  over  such  objects,  than  the  human  legisla* 
i^mjfli^i.  ture  has  over  the  soult  conseieHce,  or  other  objects  of  pure  sptritoal 
F*'  **^  **  *^  jurisdiction ;  and  the  attempt  is  an  invasion  and  encroachment  upon 
tempoffii      the  civil  magistrate,  without  whom  the  whole  code  of  canen  law, 
^'^^^'         that  concerns  and  afiects  such  objects,  is  a  blank  letter.     Christ 
gave*  no  power  over  property  to  his  apostles  j  nor  did  he  give  any 
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dmg  like  a  promise,  that  their  successors  should  not  at  any  time 
eacfoach  upon,  invade,  or  usurp  rights,  which  he  never  gave 
to  diem }  for  this  would  he  a  species  of  impeccability,  which  the 
most  fervent  advocate  for  the  rights  of  the  church,  has  as  yet  never 
pretended  to  attribute  to  church  governors,  either  collectively  or  in- 
dividually. 

I  attribute  not  to  the  civil  magis/ rat  f  fowets  over  the  church,  The  evil 
thou^  I  do  attribute  to  him  power,  as  well^over  all  churchmen  ba^lnw^ 
within  the  realm,  as  over  all  the  property  of  such  churchmen  :  ®^*'*J* 
the  church  of  Christ,  however  defined,  being  a  collection  of  ber  aodchuich 
licfcis  in  the  revealed  truths  of  Christianity,  is  not  dissected  nor  di-  P"^^**"!' 
vided  by  geopraphical  boundaries ;  it  is  incapable  of  possessing  pro* 
perty,  which  by  its  essential  nature  must  for  ever  be  under  the  ex- 
press controul  of  the  rulers  of  that  state,  where  the  property  is 
situated. 

The  donation  or  application  of  temporal  property  to  pious  uses 
by  the  state,  or  by  individuals,  through  the  permission  of  the  state, 
wades  no  alteration  on  the  nature  of  the  two  powers,  or  the  re- 
spective objects  of  either.     *'  Le  droit  aux  revenus  est  dans  Vordre 
vnil  et  de    la  competence  du  prince*      La    consecration  que  Von  a 
fekt  di  ces  biensj  ne  les  a  pas  tires  de  sa  jurisdiction^  parcequllle  n*a  pas 
cbange  la  nature  des  chases*  "     Upon  the  immutable  quality  or 
csBcntial  nature  of  property,  I  gmund  the  absolute  impossibility 
of  its  ever  becoming  the  object  of  the  spiritual  power.     The  civil 
power  may  indeed  offend  against  prudence,  policy,  and  justice,  in 
theme  or  exercise  of  its  dominion  over  property ;  but  it  cannot  ex- 
ced  its  limits  when  it  acts  upon  property.     On  the  other  hand, 
to  whatever  laudable  purpose  the  spiritual  power  should  attempt  to 
direct,  apply,  or  appropriate  property,  it  would  essentially  exceed 
iu  limits,  and  the  act  would  ex  vi  sua,  be  null  and  void  against  all  J^^er  7.1 
mankind  ;  for  the  real  spiritual  power  only  holds  and  claims  its  "*^'!."?  "P°" 
ngjis  jure  divim :  what  God  never  gave  to  his  apostles,  his  sue-  ty  ex«rds 
ccssors  can  never  have  since  acquired  :  for  the  rights  accruing  or  mhi!''*Thc 
chtined  through  such  succession  ate  those  only,  which  the  apostles  '/>"^''«^' 
possessed  by  the  special  gift  of  their  divine  master,  amongst  which  Fn^I^'wrDg 
there  was  not  a  right  totake,  hold,  qualify,  enjoy,  or  transmit  property  *"^*^*  '** 
uwependently  of  the  cml  magistrate.     The  dominion  of  tempo- 
ral property  was  no  part  of  the  charter,  commission,  rights,  or 
powers  given  by  Christ  to  his  apostles,  and  transmitted  by  the  spi- 
ritual  generation  of  pastors  to.  the  present  existing  governors  of  his 
church :  on  the  contrary,  the  very  essence  of  temporal  property 
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consists  in  its  being  subject  and  liable  to  the  oontroul  or  supreme 
dominion  of  the  civil  magistrate,  as  it  essentially  is  the  cieatufe  of 
'society,  qualified  and  modelled  by  the  civil  power  of  each  particu- 
lar state, 
doif  ITte  ^      The  invasion,  encroachment,  or  usurpation  of  a  right,  neiAer 
set  up  a.       justifies  the  exercise  of  it ,  nor  renders  the  act  lici(  or  valid  :  nor  can 
nature  of*      such  an  cncrpachment  of  civil  rights  by  the  church,  or  of  spiritual 
**""§«•         rights  by  the  state  be  aided  by  prescription  ;  for  no  length  of  time 
can  alter  the  nature  of  things,  and  upon  the  essential  nature  of 
things,  rests  solely  their  liability  to  the  controul,  either  of  the  spi- 
ritual  or  temporal  power  :  the  several  and  respective  rights  of  both 
powers  are  inalienable,  imprescriptible,  and  indefeasible. 
IJtTine  law*       The  observance  and  violation  of  the  law  ofGodzrt  objects  of  seri- 

noe  under  ...  .  t  t   •  t»l       •    •! 

the  cnotroui   ous  and  conscientious  attention  to  every  human  tiemg.    1  he  rit;//ma- 
ol  ihe7/"v//    ^^^^^^^  however  constituted,  cannot  authorize  the  breach  or  dispense 
magisinie.    with  the  injunctions  of  the  law  of  God.     I  state  with  confidence 
that  no  property  has  been  holden^ttr/  dimno  since  the  cessation  of 
the  theocratic  government  of  Jewry,  and  the  consequent  appropriadon 
of  the  land  of  Promise  ;  that  no  property,  in  the  present  system  of 
social  nature,  can  by  dtvine  right  be  absolutely  inalienable  :  that 
'  the  church  of  Christ  cannot  command  the  application  of  property, 
because  Christ  delegated  no  such  power  to  his  apostles :  that  it  can* 
not  superintend  the  observance  of  the  avil  or  municipal  laws  of  dif- 
ferent states,  which  regulate  property,  without  interfering  with  and 
controlling  the  civil  or  temporal^wtr  (although  it  be  allowed  on  all 
liands  that  the  temporal  and  civil  powers  are  each  of  them  supreme 
"and  absolutely  independent  upon  each  other) ;  and  supremacy  and  in- 
dependence formally  exclude  superintendance  and  controul. 
General  oi-       My  design  is  not  to  enter  minutely  into  a  detailed  discusrion  of 
Tureh         ^^^  different  sorts  of  church  property,  but  to  establish  upon  a 
pcrty  in  this  broad  Unquestionable  principle  the  general  nature  of  every  existing 
^^°"'*       species  of  it  in  this  country,  In  order  to  shew  more  satisfactorily, 
that  none  of  it  derives  its  origin  from  the  spiritual  power,  and  that  it 
is  not  supported,  nor  can  be  affected  or  controlled  by  the  pure  spirit 
tual  power.     Under  this  general  idea  of  church  property  I  com- 
prehend  every  species  of  property,  which  ever  has  been,  since  the 
foundation  of  Christianity  in  this  country,  appropriated  to  clerical 
or  religious  persons,  and  made  applicable  to  their  support  or  main- 
tenance, or  to  what  were  formeriy  called  pinis  (thou^  by  later  sta- 
'tutes  termed  superstitious)  uses ;  and  all  payments,  which  ifiay  be 
'    legally^  required  and  forcibly  levied  upon  the  individual  by  or  for 
^    ccHlleshistipd  persons*^.    Sudi-  art  oUations,  observations,  ofifer- 
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11^  (ndslgtioos*  pensions,  and  all  other  church  dues ;  land*  glebe« 
t]lkt»  and  other  corporeal  and  incoiporeal  hereditaments.  It 
is  distiDguidiable  from  temporal  or  lajf  property,  not  by  any  difib* 
reoce  in  its  nature  or  essence,  but  by  its  intended  appropriation  to 
spotual  or  codenastical  persons  and  purposes,  and  by  its  descendi-^ 
Ue  quality,  to  successors  in  their  corporate  capacity.  When  I  say  that 
the  spiritual  power  has  neither  right  nor  coptroul  over  it,  I  am  fine 
from  wisbing  to  suggest,  that  the  civil  magistrate  is  free  to  dis* 
appropriate  unjustly  or  wantonly  any  church  property,  and  to 
divert  it  from  a  laudable  and  pious  to  a  pernicious  or  aiminal,  or 
even  an  indifiereot  end. 

The  civil  ooagtstrate  has  his  conscientious  duties  with  reference  What  are 
ID  every  part  of  his  delegation  or  trust,  which  is  generally  to  ^*j^*il 
pieserve  and  maintain  the  peace  and  welfare  of  his  deleg^tors,  who  twt  of  the 
are  the  community  subject  to  his  power.    The  wanton  disappro-  ^^J^H'^^** 
priation,  and  subsequent  criminal  application  of  the  property  of  any 
bjf  foundation,  or  of  a  simple  individual,  woi^d  be  ui^Ust  on  the  gart 
ofdie^nifV  m^istrate,  and  consequently  sinful  in  the  sight  of  God ; 
but  the  act  wovld  bind  the  community,  because  all  property  is  es- 
sentially subject  to  the  supreme  civil  fowcf,  and  must  vest  in  the 
jodividualf  to  wh6m  the  state  annexes  it :  for  after  the  law  of  the 
We  has  once  vested  it  in  an  individual  (no  matter  for  what  motive 
or  what  cause)  every  act  to  disappropriate  it  from  that  individual  by  any 
private  poson  whomsoever,  becomes  an  infringement  of  the  com* 
mindaaent,  tbou  shalt  not  steal.    This  commandment  can  only 
opeiate  with  reference  to  such  things,  as  the  state  gives  the  exclu- 
ftve  use  and  possession  of  to  certain  individuals,  as  if  it  had  been 
said,  thou  shalt  not  tsdee  unto  thyself  that,  which  the  state  has  given 
to  another,  or  forbidden  thee  to  possess.    But  no  act  of  the  spiri-' 
tmdpoufer  can  so  divest  and  vest  property,  as  to  affect  the  opera- 
tion rf  this  commandment  of  God  upon  it.    Trifling  dislikes,  but 
little  disr^ard,  perhaps  no  irreverence  would  have  ever  existed  in 
the  minds  of  any  towards  the  established  clergy,  had  they  never 
matBd  rights  beyond  the  demarcation  of  their  own  sphere,  or  as- 
sumed any  other  claim,  power  or  authority  independently  of  the 
communtty*  than  such  as  they  claimed /vrr  divinOf  or  as  before 
hsd'twen  ofaecrved,  fua  dtvinitus  eis  commissa  esse  dignoscuniur.     t 
dais  to  promote,  not  to  check  the  respect,  which  is  due  to  church 
CovemofS.  and  ecclesiastical  ministers. 

Let  us  consider  by  what  right  tithes,  either  now  are,  or  at  any  ^^/"^'j^ 
timeweie  paid  tfi  Eng)and«  I  presume  it  to  be  the  common  belief  are  payabit 
of  the  English  Nation^  l|Mit  b^des  the  geiieral  reason,  policy,  and  ^  ^^ii»^ 
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exigency  of  the  thing  itself,  our  blessed  Lord  has  especially  ^Xfa 

The  gospel    Gained .  that  the  ministers  of  his  gospel  shall  be  maintained  by  those, 

ordinance  (e  tcj  whom  they  administer  the  word  of  God,     **  Know  ye  not, 

thcminutry.  "'  that  they,  who  arc  employed  in  sacred  functions  ?rc  fed  from 

"  the  temple,  and  they  that  serve  the  altar  partake  with  the  altar  V* 

So   also  hath  the  Lord  ordained,    "  that  they,  who  preach  the 

*'  gospel  should  live  of  the  gospel  *." It  was  a  positive 

ordinance,  and  of  course  binds  the  coBscience,  and  obliges  every 
christian  to  compliance  and  submission.     There  is  therefore  an 
universal  and  indispensable  duty  and  obligation  upon  every  christi* 
an  to  contribute  out  of  the  property,  which  he  has  at  his  disposal, 
so  mucin  as  will  be  his- proportionate  share,  towards  maintaining 
and  supporting  the  church  governor  and  his  ministers,  to  whom  the 
individual  otv^s  spiritual  submission,  in  respectable  ease,  above 
want,  and  out  of  the  necessity  of  diverting  their  minds  from  the 
,     objects  of  their  spiritual  function,  to  the  cares  and  anxiety  of  tem- 
poral concerns. 
What  par.      '  Itis  assumed,  that  the  gospel  obligation  attaches  upon  every  chris- 
ficuUrper-    tian  equally  throughout  the  universe,  wherever  the  necessity  or 

sons  are  en-  i        ^  c  .       .      ,  •' 

titled  to  the  occasion  of  it  arises :  that  this  necessity  or  occasion  is  the  poverty 
Snanc^*""  ^  indigence  of  the  particular  spiritual  minister,  superior  or  gover- 
nor,  to  whom  the  individual  acknowledges  spiritual  obedience  to 
be  due:  but  this  obedience  is  not  unlimited:  it  extends  not  to 
every  minister  of  the  gospel,  who  is  in  holy  orders,  or  who  pos- 
sesses some  limited  j^/V////^?/ jurisdiction.  All  j;^/r//i//7/ jurisdiction 
must  essentially  be  stinted  and  restricted  to  certain  limits  or  boun- 
daries, excepting  that  universal  jurisdiction,  which  before  the  refor- 
mation this  country  generally  allowed  to  the  bishop  of  Rome,  as  to 
the  supreme  pastor  of  Christ's  church  upon  earth.  Upon  the  de- 
nial or  rejection  of  this  universal  supremacy  the  basis  of  the  reforma- 
tion stands.  Spiritual  obedience  or  submission  then  is  commen- 
surate with  the  jurisdiction  of  the  person,  to  whom  such  obedi- 
ence or  submission  is  due,  which  is  necessarily  bounded  and  con- 
fined to  certain  geographical  limits,  be  they  of  a  diocess,  parish,  or 
Other  division.  The  duty  lies  indiscriminately  and  unexception- 
'  ably  upon  all  christians  allowing  the  jurisdiction  ;  the  performance 
of  it  arises  with  the  occasions  of  the  want  or  indigence  of  the  indi- 
vidual minister,  who  has  received  and  exercises  that  spiritual  }u^ 
risdiction  over  them,  to  which  they  acknowledge  submission.  Man 
may  behumane,  beneficent,  and  charitable  to  many,  but  he  canonly 
comply  with  thi^  evangelical  ordinance  by  contributing  to  the 
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qpniepanpe  pf  that  particular  minister,  to  whom  he  owes  submis- 
sioa  and  obedience:  St.  Paul  spoke  of  such  voluntary  and  charita- 
ble contribuiionSp  when  he  said,  "  For  it  hath  pleased  them  of 
**  Macedonia  and  Achaia  to  make  some  contribution  for  the  poor 

saints,  that  are  in  Jerusalem ;  for  it  hath  pleased  them,  and 

they  are  thus  debtors  *  .**    The  difference  is  striking  between 
•  Kb^  JiH«{f  and^i'^rtfiyief.      The  Macedonians  and  Achaians 
were  not  l^ounden  by  the  ordinance  of  Christ  to  contribute  to  the 
ministers  or  others  at  Jerusalem ;  therefore  he  says,  it  pleased  them. 
The  catholicity  or  universal  aptitude  of  the  christian  religion  to  An  universal 
all  forms  of  fri;/7 government  would  render  a  general  treasury  fund  'h^^hu'cji 
or  fiscal  repository  of  ecclesiastical  property  for  the  universal  church,  incompati- 
impniticable  in  the  new  law,  though  such  were  m^disat  Jerusalem  in  cbriitUa 
the  old.     To  this  we  must  add  the  impossibility  of  any  spiritual  '*^»P«« 
corporation  or  representation  of  the  church  of  Christ  acquiring  in 
that  character  the  dominion  of  any  specific  property  in  lands,  goods, 
or  moDcy,  or  of  transmitting  them  by  mpansof  spiritual  generation 
to  their  successors,  who  as  such  must  essentially  possess  the  qua* 
lities,  powers  and  rights  of  their  predecessors,  and  none  other. 

This,  like  every  other  evangelical  precept,  must  be  uuchangeablc, 
universal,  and  perpetual.     Our  ancestors  could  do  nothing  either 
to  enforce  or  weaken  the  obligation  ;  it  is  at  this  moment  equally 
binding  upon  the  existing  generation  of  christians,  as  it  was  upon 
those  of  the  first  century.     But  the  actual  and  immediate  obliga-  How  the 
lion  of  observing  the  precept  or  ordinance,  arises  out  of  the  parti-  %^?^^  of*^'- 
cular  occasion  of  the  neediness  of  the  particular  lawful  pastor  or  s*ppor«ing 
nunister.     This  may  change,  alter,  or  vary,  indefinitely,  as  to  per- 
sons, times,  and  circumstances* 

A  patron  of  a  parish,  by  possessing  ^n  ample  fortune,  may  by 
applying  a  part  of  it  to  the  maintenance  of  the  minister  removp 
that  occasion  of  neediness  and  want,  which  would  have  obliged  the 
parishioners  to  contribute  towards  the  maintenance  of  such  needy 
minister,  in  obedience  to  the  precept.  Upon  this  principle  most 
christian  states,  have,  in  process  of  time,  applied,  or  permitted  to 
be  applied,  certawn  funds  and  lands  to  the  maintenance  of  the  mi- 
nisters of  the  gospel,  in  order  to  remove  the  occasion,  and  conse- 
quently the  obligation  of  these  contributions,  which  might,  parti- 
cularly in  numerous  congregations,  be  attended  with  hardship, 
difficulty,  litigation,  differences,  and  sometimes  with  disljkp  an^ 
disrespect  for  the  minister  himself.  But  this  removal  of  the  occar 
^Q  affects  not  the  nature  of  the  ordinance,  which  operates  upop 
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ThcpMfd  every  christian,  in  every  situation  and  on  every  occasion,  in  whicli 
Snsoclther  ^^*  Spiritual  superior,  or  the  person  to  whom  he  owes  his  spiritual 
upon  the  obedience  happens  to  be  in  want.  The  precept  falls  not  absobitely 
Stuwof"*'  upon  the  property,  either  as  to  the  quantum^  or  as  to  the  nature  of 
•07  ipccifie    it.     It  would  be  frivolous  to  suppose,  that  a  christian  possessed  of 

properly* 

10/.  per  annum  in  landed  property,  was  obliged  by  this  precept  to 
contribute  or  pay  twenty  shillings  per  annum  to  the  support  of  his 
spiritual  minister  of  the  gospe),  and  that  another. christian  subject 
to  the  same  minister  receiving  out  of  the  funds  twenty  thousand 
pounds  per  annum,  should  not  be  bounden  by  this  precept  to  con- 
Kbr  UMB      tribute  or  pay  one  shilling  towards  his  maintenance.     Neither  does 
Suai  wijict   ^^^  precept  absolutely  or  unconditionally  attach  upon  the  indivi- 
t©  the  c^ii.    dual :  otherwise  the  condition  or  situation  of  the  minister  could 
not  alter  the  obligation*     If  the  obligation  were  absolute  and  un- 
conditional, no  property  or  provision  secured  to  the  individual  mi- 
nister could  exempt  the  parishioner  from  the  obligation  of  the  pre« 
cept :  it  would  in  such  case  be  positive,  either  to  pay  something 
annually,  or  a  given  portion  of  his  general  property  to,  or  for  the 
use  of  his  spiritual  governor  or  particular  minister.     It  does  not 
follow,  because  the  divine  ordinance  binds  every  christian  to  con- 
tribute to  the  support  and  maintenance  of  the  minister,  who  has 
jurisdiction  to  administer  the  gospel  to,  him,  whenever  he  is  in  vi^nt, 
that  such  minister  therefore  has  a  divine  right  to  that-  particular 
property,  by  the  possession  of  which  he  is  kept  from  want,  and 
which  prevents  the  obligatory  operation  of  the  ordinance  from 
falling  upon  his  parishioners.     The  specific  possessions  of  the  mi- 
nisters of  the  gospel  must  essentially  be  holden  by  human  right. 
Thus  for  example  :  if  a  bishop  and  parish  priest  be  supplied  with 
an  honourable  and  easy  maintenance  by  some  opulent  individual, 
or  if  they  be  entitled  by  the  state  to  a  portion  of  land  or  money, 
in  either  of  these  cases  the  evangelical  precept  binds  not  the  chris- 
tian residents  within  that  diocess  and  parish,  because  the  occasion 
for  its  observance  arises  not.    The  obligation  of  the  precept  is  not 
to  deprive  one- self  of  a  fifth  or  a  tenth  of  one's  property,  nor  to 
give  any  specific  part  of  it  to  our  spiritual  superior ;  but  to  con* 
tribute  [H'oportionably  with  the  rest  of  the  congregation  or  parish, 
over  which  the  spiritual  jurisdiction  of  the  minister  extends,  towards 
keeping  that  minister  in  honourable  decency  and  comfort,  out  of 
distress  or  thp  necessity  of  diverting  his  attention  from  the  duties 
of  his  ministry  to  the  calls  of  temporal  or  worldly  concerns.    But 
no  man  will  pretend,  because  a  person  has  spiritual  jurisdiction 
over  a  pait  of  the  church  of  Christ,  that  he  therefore  has  a  divino 
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i^or  title  to  such  specific  donations  of  a  founder,  or  the  particular 
pnrisioo  settled  upon  him  by  the  state.  Yet  the  revocation  of 
such  dooatioQ  or  the  subtraction  or  want  of  any  such  settled 
]Daiatenaiice»  would  give  him  immediately  a  divine  right  or  title 
to  the  general  gospel  maintenance,  by  contribution  amongst  those* 
over  whom  he  possesses  spiritual  jurisdiction. 

When  St.  Paul  had  expressed  the  positive  obligation  of  chris-  How  in  St. 
tians  maintaining  their  ministers  •«  so  also  the  Lord  ordained  that  j^J^^'pc?* 
they,  who  preach  the  gospel  shall  live  by  the  gospel**  he  it-minded  ordinance 
the  Corinthians  of  the  divine  right  and  claim,  which  /hey  h^d  to  a  ^i*'"^*^  ' 
maintenance,  who  administer  the  gospel  unto  them  :  yei  he  im<- 
mecBately  added,   that  he  had  not  personally  stood  in  need  of 
any  such   contributions    from  them;     But  "  /  have  used  none  of 
*'  these  things.**    He  is  as  explicit  as  he  can  be  in  mentioning  the 
cause  or  consideration,  for  which  the  spiritual  rpinister  of  the  gospel 
is  entitled  to  his  temporal  nnaintenance  or  support.     '*  If  we  hav^ 
"  sown  unto  you  spiritual  things,  is  it  a  great  matter  if  we  reap 
**  your  carnal  things*?"   And  although  011  all  occasions  he  re« 
mind  the  faithful,  and  strongly  inculcate  the  ordinance  of  Christ 
to  them  to  provide  for  their  ministers  of  the  gospel,  and  the  right 
of  ministers  to  demand  and  call  for  such  maintenance  ;  yet  he 
himself,  where  the  occasion  would  allow  him,  prevented  the  ob« 
ligation,  which  the  faithful  were  under  o  [supplying  his  and  the 
wants  of  those  labourers  in  the  gospel   under  him,   whom  he 
found  requisite  for  the  work  of  the  Lord  :  not  that  he  was  under 
the  obligation  of  so  doing ;  for  if  he  had  been  so  obliged,  his  stic- 
cessors  would  still  be  so  at  this  day,  <'  Neither  did  we  eat  man's 
"  bread  for  nothing,  but  in  labour  aM  in  toil  working  night  and 
"  day  ;  lest  we  should  be  burthensome  to  any  of  you.     Not  as  if 
**  we  bad  not  authority :  but  that  we  might  give  ourselves  a  pat- 
"  tern   to  you   to  imitate  ust."    Thus  did  this  great  apostle 
^ve  the  brightest  pattern  of  evangelical  perfection  in   loving  his 
flock,  by  easing  them  of  a  burthen,  which,  had  he  not  prevented 
his  own  wants  by  his  manual  labour  would  have  fallen --upon 
them  to  supply  ;  and  in  encouraging  them  to  honest  industry  by 
his  own  example,  to  which  the  remainder  of  that  epistle  strongly 
aipplies.    This  same  tenderness  for  his  flock,  which  he  expresses 
to  the  Thessalonians  in  this  epistle,  he  also  enlarges  upon  in  the 
discourse  to  the  ancients  of  the  church,  whom  he  sent  for  from 
Miieti.   toEphesusj:.    ''  I  have  not  coveted  any  man*s  silvers 
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gold,  or  appareh  as  you  yourselves  know  :  that  as  tot  such 
■*  things  as  were  needful  for  txic,  and  them  that  are  with  me, 
"  tlicse  hands  have  furnished."  Here  the  apostle  foreseeing,  in 
the  frailty  of  human  nature,  that  since  by  God's  ordinance  the 
administration  of  the  gospel  entitled  the  minister  to  a  temporal 
support  or  maintenance,  (which  he  elsewhere  spoke  of  as  burthen^ 
seme)  the  person  entitled,  as  well  as  he  that  should  be  obliged  to 
contribute,  miglit  be  actuated  by  covetousness,  which  on  either 
side  must  be  productive  of  mischief;  he  manifested  by  his  own 
example  how  desirable  a  thing  it  ever  would  be,  to  prevent  by 
proper  means  the  necessity  of  the  minister's  calling  upon  the  faith- 
ful individually  for  their  support  and  maintenance  ;  for  under  the 
actual  want  alone  of  the  minister  would  the  faithful  be  obliged 
to  contribute  their  quotas  in  obedience  to  the  divine  ordinance. 
Upon  these  reasons  and  the  example  of  this  apostle  stand  the 
commendable  and  proper  grounds,  upon  which  christian  states  and 
opulent  individuals  hslve  contributed  and  established  independent 
maintenances  for  the  ministers  of  the  gospel :  but  the  property  so 
appropriated  alters  not  its  nature  ;  it  remains  as  it  always  was, 
subject  to  the  supreme  controul  of  the  state ;  and  is  no  more  hoU 
den  by  the  clergy  jure  divinot  than  the  lay  patron  holds  his  right 
of  presenting  a  clerk  to  the  bishop,  or  the  manor  or  land,  to  which 
such  right  may  be  appendant. 
How  t}ie  The  gospel  ordinance  to  all  christians  for  supporting  their  res- 

gojpei  ordt-    p^^jjyg  ministers  when  in  want,  must  oblige  and  bind  them  unex- 

rz  nee  may       r  '  •         .  .    .  . 

bciuspended  cepiionably,  whilst  Christianity  endures,  and  give  the  minister  a  ^/* 
W/;^  r/]^A/ to  be  properly  supported  :  but  the  different  circumstances, 
which  prevent  the  occasion  of  complying  with  this  evangelical  ordi- 
nance, are  in  their  nature  various,  accidental,  temporary,  partial, 
and  always  extrinsic  to  the  ordinance  itself.  They  rest  upon  the 
civil  power  of  the  state,  which  gives  a  permanent  and  a  succefsive 
quality  to  property  thus  appropriated,  upon  the  disposition  of  foun- 
ilcrs  or  voluntary  ccmtributors  towards  the  maintenance  of  the  gos 
pel  ministers,  or  upon  the  exemplary  act  of  supererogation  of  the 
pastor,  who  may  if  he  please,  like  St.  Paul,  prevent  the  compliance 
with  the  ordinance  from  becoming  burthensome  to  his  flock  by 
the  labor  of  his  own  hands,  or  the  appropriation  of  his  private  pa« 
trimony,  if  he  have  any. 

•  In  order  to  determine  justly  the  right,  which  one  person  ha$ 
to  receive  and  another  the  obligation  to  pay,  we  must  first  look 
into  the  nature  of  the  claim,  which  must  exist  in  some  one  or 
more  individua!?,  and   then  examine  the  circumstances,  which 
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icndcT  the  daim  operative  and  effectual  against  other  individuals* 
St.  Bull  has  ocpressly  said,  that  the  ''  sowing  of  spiritual  things  How  the  im. 
"  gives  right  to  reap  carnal  things,  and  that  those,  who  are  of  "^,'*^jl 
"  the  ahar  are  to  live  by  the  aban"  Now  no  one  can  have  a  right  gospel  main. 
to  sow  spiritual  things,  and  to  administer  to  the  faithful  at  the  ^°^'^|^  ^ 
altar,  vnthout  apostolical  mission  or  true  and  valid  spiritual  jurisdic* 
tioD,  which  I  have  endeavoured  before  to  shew  cannot  be  conferred 
bjrthc  civil  power, but  is  holden  by  a  higher  title.  The  claim,  which 
bjr  ifivine  right  a  governor  of  the  church  of  Christ,  and  those  whom 
he  employs  under  him  in  the  ministry,  have  to  a  gospel  mainte- 
lanoe  operates  only  upon  those,  over  whom  he  has  a  mission, 
"  to  whom  he  sows  the  spiritual  things :."  and  this  attaches  upon 
hiswhoie  flock  equally,  proportionably,  and  unexceptionably,  where- 
cfcr  the  necessity  of  the  contribution  arises.  But  the  divine  right 
to  this  contribution  of  a  minister's  own  flock  under  the  actual 
necessity  ot  the  case  obliges  neither  legislators  nor  individuals  to 
supply  the  means  of  preventing  that  necessity  from  falling  upon 
any  particular  flock.  Christ's  ordinance  was  to  the  faithful  to 
profide  in  case  of  need  for  their  own  spiritual  governor  or  minis* 
ter,  not  to  states  or  individuals  to  prevent  that  ordinance  from 
becoming,  as  St.  Paul  says,  '<  burthensome  to  others.''  Nothing 
ceitainly  can  be  more  laudable  and  desirable,  than  a  regular  fund 
appropriated  to  the  support  of  the  ministers  of  the  gospel,  in  order 
to  prevent  the  necessity  of  individuals  contributing  towards  it  pro 
rata,  in  compliance  with  the  injunctions  of  the  ordinance :  but 
every  fund  so  appropriated  still  retains  the  nature  of  the  property, 
of  which  it  consists  ;  and  this  essentially  is  to  be  a  creature  of 
the  ntTfV  power  and  consequently  to  be  under  its  controul ;  it  can- 
not then  be  inalienable  by  the  civil  power.  The  absolute 
inalienabtlity  of  property  would  take  it  out  of  the  controul  or 
power  of  the  civil  magistrate :  and  yet  there  can  be  no  other  dis-  . 
position  of  property  but  mediately  or  immediately  by  the  supreme 
power  of  the  state,  which  is  that  of  the  civil  magistrate. 

The  consequence  of  these  premises  is,  that  the  divine  ordinance  S^itua/Jiu 
for  maintaining  ministers  of  the  gospel  extends  only  to  those  parti-  aiooegivet 
calar  church  governors  and  ecclesiastical  ministers,  to  whom  the  du-  "8**^ '?  P>«- 

o  pel  naiDtc* 

ty  of  spiritual  submission  and  obedience  is  due ;  that  the  temporali-  nance. 
ties  of  bishops,  and  tithes  and  other  maintenances  and  stipends  of 
their  inferior  clergy,  whom  they  institute  or  appoint  to  work  in  the 
vineyard  under  them  are  established  by  the  state,  in  order  to  prevent 
the  operation  of  the  precept  upon  individuals.  But  this  idea  of 
substitution  or  prevention  is  onlv  applicable  to  such  church  lands, 
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revenues^  or  imtnunitiesy  as  aie  possessed  by  thoac,  who  fnig^ 
v^ithout  them  have  claimed  the  benefit  of  the  precept :  and  nothing 
but  real  j^/n/Ma/ jurisdiction*  as  we  have  seen  can  support  this 
,   claio).    A  great  part  of  church  lands  in  this  nation  formerly  beloDg* 
abbey  lands   ed  to  abbtys*  nionasteries»  and  convents  of  religious  men  and  wo- 
fhi^^ihl?     "^^"»  w^o  having  no  mission  to  administer  the  gospel  to  any  parti- 
had  no  ipm.  cular  set  of  christians,  had  no  j/rW/tfa/ jurisdiction  over  any  part  of 
blfn^Dolubr  the  flock  of  Christy  consequently  no  divine  right  or  claim  to  a  main* 
sriiution  tor   tenanco  under   the  christian  ordinance.     The  lands  thereferej 
tcoaocc.        which  they  possessed  exempted  no  individuals  from  the  necessity 
of  contributing  to  their  minister  in  case  of  distress  and  poverty; 
for  tlie  appropriation  of  ecclesiastical  property  can  only  operate  as 
an  exemption  from  the  precept,  when  the  provision  is  immediately 
applicable  to  the  person,  to  whom  the  divine  right  or  claim  would 
otherwise  have  accrued.     Hence  it  follows,  that  all  ecclesiastieal 
property  or  church  revenue  is  a  part  of  the  national  fund ;  auid 
the  supremum  ei  ahum  dominium  of  it  is  in  the  supreme  civil  ma- 
gistrate of  each  ifation,  as  trustee  for  the  nation.     Such  civil  ma- 
gistrate is  obliged  to  apply  the  fund  in  such  manner,  as  the  nation 
wishes  and  directs ;  so  as  thereby  to  prcHnote  and  preserve  their 
happiness  and  welfare,  which  is  the  sole  object  of  his  delegation 
or  trust.     Almost  all  theological  writers  hold,  that  ecclesiastical 
immunities  are  not  holdeny'i/r^  divino\  hut  jure  bumano  i  that  is, 
were  grai)ted  to  the  clergy  by  the  state;  without  which  grant 
therefore  they  vi'ould  not  have  been  entitled  to  them.     But  what 
Theriehtof  ^^^^  *^^^  immunities?    That  the  clergymen   enjoying  them 
taxation  tm    shall  be  exempted  from  contributing  but  of  their  livings  to  the 
^um*doJ!/-  '  exigencies  of  the  state,  by  paying  taxes  and  other  impositions, 
xrirmofpro.    JsJqw  the  powcr  or  right  of  levying  taxes,  is  that  of  diminishing 
the  property,  out  of  which  they  are  levied  :  but  no  one  can  dimi* 
nish  property,  but  he  who  has  the  supreme  dominion  over  it : 
therefore,  if  the  dvH  magistrate  can  diminish  when  aiul  how  much 
he  thinks  proper  out  of  the  revenues  of  the  church,  it  is  a  demon- 
stration,, that  he  enjoys  the  supreme  dominion  over  that»  as  well 
as  over  all  other  taxable  property  in  the  nation. 
General  du-       If  tithes  were  claimable  jure  divino^  the  obligation  of  paying 
^vwHon?**  them  must  be  uniformly,  universally  and  indispensably  bindingupon 
all  christians  :  for  the  divine  institution  of  the  christian  relig^n  is 
not  only  universal,  or  catholic  in  extending  its  different  eiliects  toW 
individuals,  but  in  its  aptitude  to  all  possible  forms  of  civil  go« 
vernment  and  policy  ;  in  so  much  that  it  would  border  on  impiety 
to  assert,  that  state  reason  and  policy  CQuld  in.any  instance  law* 
fully  and  validly  supersede  the  obligations  of  a  divine  institution. 
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It  bdxnres  us  dien  to  enquire  not  onlyy  in  what  this  divine  tnsti*  ». 
tutioD  consbtSy  but  in  what  nnanner  its  observance  has  been  en* 
joined  and  practised  by  the  church  of  Christ  horn  the  foundation 
rf  Christianity  to  the  present  day :  for  the  office  of  the  church  go* 
vemors,  who  are  the  biwful  successors  of  the  apostles,  is  not 
merely  to  teach  and  explain  the  chrisrian  doctrine,  as  Christ  re- 
lealed  it,  but  to  inspect  and  inforce  by  spiritual  means  the  prac- 
tice of  those  divine  institutions*  which  he  established  when  upon 
earth.  Now  these  church  governors,  more  generally  called  over* 
seen  srirMTM  cannot  see  to  their  flocks*  performance  of  their  chris- 
tian  duties,  unless  those  duties  be  defined  and  ascertained :  nor 
can  the  flocks  conscienriously  perform  their  duties,  unless  they 
be  dearly  arid  specifically  known  to  be  enjoined.  In  order  there-  The  4atHt 
fan  to  folfil  this  duty  assumed  to  be  enjoined  by  divine  institu-  ^^J^^  ^ 
tioo,  a  man  must  know  what  portion  of  his  property  he  must  beaiccftaiiH 
annually  or  otherwise  deprive  himself  of ;  whether  he  should  give 
non  of  one  K>rt  of  property  than  another :  to  whom  he  ought 
to  pay  or  apply  it :  whether  the  divine  obligation  operate  upon 
biffi  diftrently  in  difierent  dioceses  or  countries,  and  whether  he 
can  be  validly  exempted  from  it  by  the  civii  power  either  wholly 
or  in  part :  in  a  word,  whether  any  act  of  the  civil  magistrate 
can  sid>ject  particular  individuals  to  an  obligation  of  divine  insti- 
tndxx),  which  Christ  never  imposed  upon  all  mankind. 

It  is  allowed  by  every  believing  christian,  that  tithes  were  due  The  par* 
kjr  £rnnf  right  to  the  priests  of  the  old  law :  they  were  defined  and  ^"^  ^ 
isceitsuned  :  the  times  of  payment  were  related,  and  the  per*  moogit  cha 
ms  known,  to  whom  they  were  due.      Nor  is  it  to  be  denied,  b^IiiL'^H^ 
that  many  holy  fathers,  doctors,  and  divines  of  prime  respectabi-  ^c^'^b^*    - 
lity  have  holden,  that  tithes  were  enjoined  as  forcibly  (even  more  so) 
voder  die  new,  than  they  had  been  under  the  old  law.    Yet  it 
toust  be  allowed,  that  their  opinion  is  supported  only  by  argument 
efanalogy  and  expediency  :  for  there  occun  not  in  the  New  Tes- 
taoacm  one  single  instance  of  any  mention  being  made  6f  the  pay* 
laenc  of  tithes  to  the  priests  of  the  new  hw.  The  authorities  how- 
ever of  the  divtne  right  of  tithes  are  siKh,  as  ought  not  to  be  passed 
xmx  sl^iingly,  much  less  contemptuously. 

St  Jerome  says,  '*  That  which  we  have  said  of  tithes  and  first  Grave  opi. 
**  firats  given  by  the  people  of  old  to  the  priests  and  levites,  Ji5J*4iJj^ 
^  do  you  understand  also  of  christian  people,  to  whom  it  is  com-  "ght  of 
**  manded  not  only  to  give  tithes  and  first  fniits,  but  to  sell  all  ^ 
''  tsA  give  it  to  the  poor,  and  follow  their  Lord  and  Saviour. 
*'  Which  if  we  will  not  do,  at  least  let  us  imitate  the  beginnings 
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of  the  Jews,  giving  to  the  poor  a  part  of  the  whole,  and  pay* 
"  ing  due  honour  to  the  priests  and  levites ;  and  he  that  doth  not 
St.Auguitin.  u  (i^jg^  manifestly  cheats  and  deceives  God  *  /*     St.   Augustin» 
says,    "  Tithes  are  reqiiired  as  a   debt,  and  he   that  will   not 
give  them  invades  another's  right,  though  you  be  not  husband* 
men  and  have  no  fruits  of  the  earth,  whatever  trade  you  live 
by,  it  is  of  God,  who  requires  tithe  of  whatever  is  your  livelU 
**  hood,  whether  war,  merchandise,  or  some  handicraft  trade, 
**  &c."     It  was  holden  by  the  council  of  Hispalis,   '<  That  rich 
**  and  poor  do  rightly  ofier  all  the  first  fruits  and  tithes  as  well  of 
**  cattle  as  of  first  fruits  unto  their  churches  :  for  the  Lord  saith 
by  the  prophet^   '  Bring  ye  all  the  tithes  unto  the  store  house/ 
(Mai.  iii.)    Let  every  husbandman  and  artificer  justly  tithe  the 
"  profit  of  his  labour:  for  as  God  gave  all,  so  he  requires  tithes 
of  all :  of  the  fruits  of  the  field,  of  all  food,  of  bees  honey, 
lambs  fleeces,  cheeses,  swines,  goats,  cows,  and  horses  both 
great  and  small ;  and  if  any  tithe  not  these,  he  robs  God  and 
is  a  thief ;  yea  the  curses  of  Cain  are  laid  up  for  him,"that  doth 
not  rightly  divide  +/* 

Mr.  Selden  \  denies  the  authenticity  of  this  canon  of  the  coun- 
cil of  Hispalis  ;  but^  be  it  genuine  or  spurious,  the  old  collectors 
and  compilers  of  these  ancient  canons,  Garcius,  BirmiuSf  Itfo, 
Burchardt  &c.  prove  the  belief  of  the  substance  of  it  to  have  been 
very  early  in  the  christian  church: 

A  very  staunch  advocate  for  the  divine  right  of  tithes,  says,  § 
Selden  wishes  not  to  suppress  the  fact  of  the  prevalence  of  the 
earlyconviction  of  the  divine  right  of  paying  or  applying  some  por- 
'*  tion  of  one's  property  to  the  maintenance  of  the  ministers  of  the 
*'  gospel ;  though  he  hold  no  specific  portion  was  fixed  or  deter- 
**  mined  by  the  law  of  Christ  ||.'*  **  But  among  the  known  an<J 
^<  certain  monuments  of  truth,  till  about  the  end  of  this  four  hun- 
««  dred  years,  no  law  pontifical  or  synodal  (saving  that  of  Mascon) 
'*  determines  or  commands  any  thing  concerning  tenths :  although  ve* 
*'  ry  many  are»which  speaking  purposely  and  largely  of  church  reve^ 
*'  nues,  oblation.s,  and  such  like  could  not  have  been  silent  of  them» 
"  if  that  quantity  had  then  been  established  for  a  certain  duty."  •  This 
council  of  Mascon,  which  was  holden  about  the  year  586.*  (Cqn. 
2.  Matiscon,  can.  5),  says,  •*  The  divine  laws  taking  care  of 
the  priests  and  ministers  of  the  church  for  their  hereditary  portion, 

♦  In  Mai.  iii.  torn.  5.  641.  +  Aug.  de  Temp.  Serra.  ccx':x.  torn.  xx.  p.  mjj. 

^  Scldcn's  Hist,  of  TUhes,  p.  61.      ^  Comba  on  Ttthes,  p.  94.  ^,      ||  Htsc 
m(  Tiihcs,  p.  62. 
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I6fe  oommandcd  fpracepervnt)  all  the  people  to  pay  the  tithes 
lEodB,  fdecimasj  of  their  fruits  to  holy  places,  that  being  hindered 
bf  oobbour  through  illegitimate  things,  they  may  duly  attend  to 
Aeir  qnritual  ministry  ;  which  laws  the  whole  society  of  chris- 
tiaBs  have  for  a  long  time  kept  inviolable  ;  wherefore  we  d^ree» 
that  the  whole  people  bring  in  their  ecclesiastical  tithes,  which 
Ae  priests  applying  for  the  use  of  the  poor  or  redemption  of  cap- 
Dfes,  may  by  their  prayers  obtain  peace  and  safety  for  the  peo- 
pk:**  and  as  it  is  apud  Binnium,  (tom.  ii.  par.  2.  p.  269.)  **  If 
Mq  be  coQtutnacious  to  this  our  wholesome  order,  he  shall  be  for 
t/a  excommunicated." 

Si.  Ambrose  speaks,  if  possible,  still  more  explicitly :  "  What  Sr.  Am- 
is it  to  pay  tithes  faithfully,  but  that  you  never  offer  the  worst 
DOT  die  least  to  God,  either  of  your  corn,  wine,  fruit  trees, 
attiea  as  your  garden,  your  merchandize  and  your  hunting.  Of 
all  the  substance,  which  God  hath  given  a  man  he  hath  reserved  a 
cod]  part  to  himself :  therefore  it  is  not  lawful  to  retain  that, 
which  God  hath  reserved  for  himself*."  St.  Chrysostom's  words  ^twli.'^" 
AaQ  close  my  quotations  from  the  fathers'  opinions  upon  the  //r- 
werigbi  of  tithes  :  '*  When  the  artificer  sells  any  thing  of  his 
art,  let  him  pay  a  first  fruit  of  honorary  acknowledgement  out  of 
itaoto  God  ;  let  him  cast  a  small  part  to  him,  for  I  require  no 
great  matter,  but  so  much  as  the  Jews  (who  were  infants  in  re- 
ligion, and  loaden  with  many  sins)  paid  ;  let  us  that  expect  hea- 
Tcndo  as  much.  I  speak  not  this  as  making  a  law,  or  forbid- 
it%  tog^ve  more  ;  but  requiring  that  less  than  a  tenth  be  not  con- 
secrated ;  and  not  the  seller  only,  but  the  buyer  must  do  this. 
This  rule  they  also  must  observe  in  their  profits,  who  are  possessors 
tf  fields  ;  this  must  be  observed  by  all,  that  gather  any  just  in- 
crease +.'• 

These  authorities  of  the  fathers  for  the  divine  institution  and  ^^it  j<i*f- 
right  of  tithes  are  more  pointedly  confirmed  by  councils,  decretals,  fo^e/on 
»d  canons  :    "  Wa  qulppe  decimee  solverida  sunt^  qua  dehentur  ex  ^^^  »"**»"- 
kgi  divlnaf  vel  loci  consueludine  approbate  J.'*     Those  tithes  are  father?. 
KCeisarily  to  be  paid,  which  are  due  either  by  the  divine  law  or 
approved  custom  of  the  place  $.     God  commands  them  (tithes)  to 
be  paid  in  token  of  his  universal  dominion  ||  they  are  due  by  divine 
CQQsiittttion  and  divine  command  f  .*' 

•  Aal>.  Senn.  xxxHi.  Ser.  ii.  post  Dom*  i  quad.  f  Chrysostom,  tona.  v.  p. 

43.    Ho«.  x*iii.  io.  Ep.     I  ad.  Cor.  c.  x»i.  p.  534.  %  Cone.  L«t.  can.  53. 

aprfB-o.  lorn,  iii.  par.  ii.  p.  692.         \  Ind.  Dccrtt.  i.  3.  iju  30.  c.  xxvi.  p.  1341. 

IV:4.  c.  «T.  p.  1339.  llbid.  c,  xxvi.  p.  1341. 
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I  could  by  multiplying  such  qiiotationSf  fill  a  volume  i  let  thove 
suffice  to  shew  the  grounds^  upon  which  this  opinion  of  the  divine 
right  of  tithes  rests:  and  truly,  if  we  submit  our  undersundiug 
to  the  mere  literal  sense  and  import  of  the  words  of  those  fatbOTS. 
councils,  and  decretals  without  examining  into  the  force  of  their 
authority,  the  opinions  of  others,  and  the  actual  laws  and  usages, 
of  the  church,  we  shall  be  sc&rcely  warranted  in  questiouiug  the 
£wne  right  atid  institution  of  tithes  in  the  new  law. 

I  have  before  fully  and  explicitly  expressed  the  manner,  in 
which  (I  humbly  conceive  and  submit  to  the  better  judgment  of 
others)  the  divine  ordinance  for  maintaining  the  ministers  of  the 
gospel  operates  upon  christians ;  but  this  ordinance  which,  if  con- 
tained in  the  gospel,  must  necessarily  be  of  iSvine  institution  \riU 
have  operated  upon  all  members  of  the  church,  from  the  cs- 
t^blishcnent  of  Christianity,  and  must  continue  to  operate  to 
the  end  of  time  throughout  all  Christendom,  uniformly,  unex- 
ceptioiud)ly,  and  indispensably.  Far  be  &om  me  a  wish  to  put 
a  check  upon  the  zeal  and  devotion  of  pious  contributors  to  the  le- 
venues  of  the  church  •  I  am  fully  confident,  that  their  sacrifices  wen 
grateful  to  God,  and  upon  the  whole,  the  property  thus  applied 
became  more  generally  beneficial  to  the  poor  and  needy»  than 
when  retained  and  managed  by  private  individuals. 

Every  donation  to  a  laudable,  pious,  or  charitable  use  will  find 
its  reward  from  a  just  God,  who  sees  the  purity  of  the  donor's 
heart :  but  as  it  is  only  by  the  permission  of  the  state,  that  such 
appropriations  of  property  can  be  made,  so  it  is  out  of  the  power  of 
the  state  to  divest  itself  of  that  supreme  or  altum  dominium^  by 
which  it  permitted  the  gift,  and  must  continue  to  superintend  and 
controul  the  pn^rty  iii  the  same  manner  it  ever  did,  in  whoseso- 
ever hands  it  may  be'  vested. 

The  abuse  of  a  power  is  no  argument  against  the  rig^t  to  the 
possession  of  it :  it  is  of  the  last  consequence  in  this  enquiry  to 
ascertain,  where  the  supreme  right  of  disposing  of  property  ex* 
ists,  for  even  the  sinful  exercise  of  that  right  by  the  ci%nl  ma- 
gistrate may  in  some  instances  create  a  conscientious  obligatton 
or  duty  in  individuals,  which  they  ought  necessarily  to  know,  in 
order  that  they  may  comply  with  it.  According  to  Mr.  Budce» 
*'  They  have  identified  the  estate  of  the  church  with  the  mass  of 
**  private  property,  of  which  the  state  is  not  the  proprietor,  either 
**  for  use  or  dominion,  but  the  guardian  only  and  the  regulator.** 
To  form  a  right  opinion  or  judgment  of  this  church  fund  we  must 
according  to  him  view  it  in  the  same  light  precisely  as  the  private 
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prapoty  tX  individuals :  but' the  supreme  and  altum  dominium  of 
aflpnvale  propeity  is  evidently  in  the  state* 
••To  mortgage,*'  nys  he,**  the  public  revenue  implies  the  sovc-  The  right  o£ 

*  tapi  dominioa  in  the  fullest  sense  over  the  public  purse,  it  goes  the  cricerioa 

*  fir  beyond  the  trust  even  of  a  temporary  and  occasional  taxa-  ^^JgJniJmT 
^  tioo*."  Now  no  Englishman  will  deny  the  right  of  parlianoent 

to  laise  whatever  money  they  think  proper  either  by  temf$rary  and 
Kcesiemd  taxation  or  by  mortgage  of  the  public  revenue.  Church 
hod  bemg  a  part  of  the  mass  of  private  property  is  liable  to  be 
dmged  with  any  public  loan.  Every  mortgage  or  loan  is  an 
absolute  de^nivation  of  the  property  to  the  extent  of  the  loan* 
If  in  raising  thirty  millions  for  the  expences  of  the  current  year^ 
llie  property  of  the  archbishop  of  Canterbury  should  be  charged 
with  taxes  to  the  amount  of  coo/,  per  annum  towards  payment 
of  die  imerest  of  that  loan,  it  is  to  ail  intents  and  purposes  a  dimi- 
nmioD  of  his  annual  income  by  that  sum  ;  and  M  an  actual  depri^ 
tadon  and  appropriation  of  it  to  another  purpose  than  that,  to 
it  was  before  applicable.  This  is  ef&ctcd  without  the  ne- 
of  any  acttial  consent  of  the  party  deprived ;  which  evi- 
deody  cannot  be  performed,  but  by  that  power^  which  possesses 
tlie  si^veine  right  of  disposing  of  the  property  so  disannexed  and 
appropriated.  The  act  of  thus  depriving  the  archbishop  of  Can- 
lobury,  as  well  as  all  other  beneficed  clergymen  proportionably 
ef  a  part  of  their  income  or  property  produces  an  efiect,  by  which 
alone  we  must  judge  of  the  nature  of  the  efficient  cause :  the  efiect 
I  alhide  to  is  the  conscientious  obligation,  which  after  this  act  of 
the  stale  falls  upon  every  individual  of  applying  the  property  to 
the  purposes  directed  by  the  state,  and  which  consequently  obliges 
Ae  deprived  person  to  comply  with  and  submit  to  the  very  act  of 
deprivation.  This  effect  can  only  be  produced  by  a  power  law* 
My  and  validly  constituted  and  enabled  thereto.  In  England  the 
king  without  the  consent  of  the  lords  and  commons  oould  not  in- 
duce diis  eSixt  upon  an  individual :  nor  whilst  this  country  was 
ID  communion  with  the  see  of  Rome,  could  the  pope  have  im- 
posed any  such  obligation :  neither  could  any  foreign  power  or 
have  eflfected  it ;  for  no  conscientious  obligation  or  duty  could 
from  their  attempt  to  impose  such  duty  or  obligation. 
Whenever  then  under  such  an  act  of  supreme  power  the  consci-* 
faee  becomes  affected  by  the  non«compliance  with  its  injunctions^ 
it  it  coschisive,  that  the  power,  which  directed  the  act,  had  a 

*  Rr^6|i0at  oo  the  Fceacb  Rctolatioo,  p.  151. 
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right  to  make  the  disposal,  for  otherwise  the  property  affected 
would  not  have  suffered  a  chang^or  transfer ;  and  the  consciences 
of  those,  who  should  retain  or  purloin  or  divert  this  property  from 
the  purposes  intended  by  the  state  could  not  be  af&:ted  by  any 
detention,  deprivation,  or  misapplication  of  it  unless  the  transfisr 
had  been  real  and  binding. 
piffiBtcnct         That  the  payment  of  tithes  in  the  old  law  was  of  divine  institu* 
rar«/ao<l/«.  tion,  no  man  can doubt  who  believes  the  books  of  Moses;  but  in 
«  prwxpu!   believing  this,  he  also  believes  that  the  Jewish  theocracy  was  both 
a  temporal  and  a  spiritual  establishment.     The  kingdom  of  Christ 
is  neither  temporal  in  its  origin,  means,  or  end  ;  it  is  purely  spirit 
tual:  it  was  founded  by  the  supernatural  power  of  a  God-Man. 
The  jurisdiction,  order,  and  power  of  its  governors  were  first 
given  immediately  by  God  to  his  apostles,  and  are  claimed  by  their 
successors  only  as  perpeuiated  by  the  means  of  spiritual  generation. 
In  order  to  ascertain  what  is  of  divine  institution,  precept,  or  laiv, 
we  must  first  attend  to  the  difference  between  natural  and  positive 
•law,  or  precept.    The  law  of  nature,  or  the  natural  precept  is. 
prpperly  speaking,  the  dictate  or  judgment  of  human  reason,  which 
by  means  of  the  light  infused  into  us  by  the  author  of  our  being, 
directs  us  to  do  good  and  avoid  evil.     From  this  general  law  of 
nature,  or  natural  precept,  are  derived  the  particular  precepts  or 
commands,  which  have  obliged  all  mankind  unexceptionably  from 
their  creation,  and  will  continue  to  bind  them  till  the  end  of  time. 
Such  are,  that  God  is  to  be  worshipped :  that  we  are  to  injure  no 
one;  and  all  the  ten  commandments  (except  the  particidar  ob* 
servance  of  the  sabbath.)    Positive  laws  or  precepts  are  enjoined 
l>y,  and  depend  upon,  the  free  will  of  God  or  man :  as  for  exam- 
ple, christian  baptism  h^  positive  precept  of  God:  the  fast  of  Lent 
is  z  positive  precept  of  man.     A  positive  precept  then  is  either  of 
divine  right,  as  delivered  or  enjoined  immediately  by  God  ;  or  only 
of  human  right,  which  is  enacted  by  man  :  this  may  be  either  ecclc^ 
siastical  or  civiL    The  dtvine  precepts  or  injunctions  are  divided 
into  those  of  the  old  and  those  of  the  new  law.     Those  of  the  old 
bw  consisted  of  moral,  ceremonial^  and  judicial  precepts  i  those  of 
the  new  comprise  the  supernatural  precepts  of  revealed  £uth,  and 
ihe  sacraments  of  the  christian  church. 
No  potitive        I  ^^ve  given  into  this  sort  of  pleonasm,   meiely  to  prevent,  if 
fh(I"ew  r     P^^^'^'^'  '"y  ohvious  meaning  from  being  distorted  or  misrepre* 
topayoiw.    sented.     The  thesis  I  therefore  submit,  (under  correction,)  to  the 
Swrch?  ^*  general  judgment  of  all  christian  divines,  is,  that  in  the  new  law^ 
there  is  no  positive  divine  precept  «r  law  for  the  payment  of  the 
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spediic  tenth  part  of  our  propertyt  or  tithes,  to  the  church.  An 
assertioii  of  this  nature,  in  apparent  opposition  to  the  great  autho* 
ixtics»  that  have  beent  and  of  marty  more  that  might  have  been 
quottd,  requires  undoubtedly  something  more  to  support  it,  than 
(he  aiginnents  and  reasons  of  a  private  individual. 

Bold  or  blasphemous  must  be  the  man,  who  admits  that  God 
ins  imposed  a  positive  injunction,  precept,  or  law  upon  his  crea- 
tures, from  which  any  of  them  can  be  exempted  by  themselves  or 
tbar  felloiv-creatures,  without  a  special  power  from  the  God, 
who  imposed  it.  The  wish  and  intention  of  complying  with 
fitPf  conscientious  obligation  (such  certainly  is  a  precept  of  divine 
institution)  is  not  confined  merely  to  these  divine  tithing  men  :  they 
however  by  admitting  of  the  divine  injunction  assume  evidently 
an  indispensable  obligation  and  duty  of  complying  with  ir.  Nor 
can  this  conviction  exist  in  any  man  without  subjecting  him  to 
the  conscientious  obligation  of  squaring  his  practice  to  his  belief: 
and  this  will  induce  a  serious  and  very  important  examination 
into  the  expenditure  and  application  of  his  property  ;  for  in  such 
case  of  divine  perpetual  tax  upon  income,  the  detention  or  misap« 
plication  of  one  shilling  beyond  the  nine  parts  of  the  net  income 
from  the  particular  church  governor,  to  whom  he  owes  spiritual 
submission,  or  from  the  minister,  whose  duty  it  is  to  administer 
the  gospel  to  him  would  be  a  fr^ud,  disobedience,  and  offence 
against  God,  as  well  as  an  act  of  injustice  to  man. 

Aquinas  says*,  "  that  tithes  now  no  longer  oblige,  but  ac-  tuHm  now 
**  cording  to  (or  in  virtue  of)  the  usage?  (or  common  law)  of  ^"«  ?°*y  *«- 
"each  country  and  the  indigence  of  the  ministers  of  the  gos- i?i"ndThe 
••  pel :    nunc  non  amplius  oiligant,    nisi  secundum  C9nsuetudinem  ^*n|^//*** 
'^  patri^  ei  indigentiam  ministrorum  ecclesia**      No  man,  who 
nndentands  the  first  rudiments  of  human  policy  or  legislation  will 
deny,  that  each  community  may  lawfully  change  atid  alter  their 
laws  and  customs.     Whatever  these  laws  therefore  enjoin,  each 
lesident  subject  of  the  state  is  bounden  and  obliged  by  the  general 
ordinance  of  God's  providence  to  obey  and  comply  with.     And 
if  the  state  do  not  by  a  settlement  of  tithes,  or  some  other  provision 
for  the  ministers  of  the  gospel  prevent  the  operation  of  the  posi- 
tive divine  precept,  ''qua  mn  obligat,  nisi  secundum  indigentiam 
*•  ffonistrorum!*  then  it  leaves  it  to  the  faithful  to  provide  amongst 
diemselves  for  the  decept  and  proper  maintenance  and  support 
rf  thdr  bishopf  and  the  particular  clergyman,  whom  he  may 
institute  their  minister,  according  to  the  evangelical  ordinance. 

•a.  p.  9d:.86.  a.  ^, 
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That  which  binds  by  virtue  of  a  municipal  law  is  nccc«s«ril^ 
subject  to  the  controul  of  the  power,  which  can  alter  or  repeal 
the  municipal  law.  Thisonly  is  the  ehil  magistrate,  who  alone  can 
affect  consuetudinem  patria,  and  according  to  or  by  virtue  of  that 
alone  does  the  payment  of  tithes  oblige. 
Chureh  go-        No  divine  tithing-man,  that  I  have  met  with,  has  ever  pretended 
vrrnors  are     j^  asscrt,  that  God  has  granted  to  the  governors  of  the  church 
kgisUtors.     any  power  over  the  consuetudines  patria  or  the  common  or  muni- 
cipal law  of  the  land*     They  are  not  human  legislators,  by  virtue 
'  •    of  their  spiritual  charter  or  commission.     Upon  this  principle 
the  learned  Selden  said,  *'  *  The  common  laws  of  all  nations 
"  (where*  feudal  laws  are,  and  I  think  certainly  in  all  christian 
**  nations,  feudal  tithes  at  this  day  are  found)  allow  them  novir, 
and  suffer  the  canons  to  have  no  power  over  them :  f  with 
Caje{an  also,  continues  Selden,  in  that  the  law  for  tithes  is 
•*  not  moral,  Bellarmine,  Suarez,  Malder,  Bishop  of  Antwerp^  and 
*<  late  professor  of  Louvain,  and  others  accord,  and  make  it  the 
**  communis  opinio  theologorum. 
The  conti-         I  will  not  assert,  that  the  neglect  to  observe  a  divine  prqicept 
onhcchmxh  is  evidence  of  its  not  being  obligatory  and  compulsive  :  but  if  we 
against  the     reflect,  that  for  near  1800  years,  in  every  variety  of  climate,  habitt 
one-tcnih.     disposition,  policy,  and  government,  a  numerous  body  of  the  cler* 
gy  in  every  country  has  foregone  the  advantage  of  a  full  tenth  of 
the  property  of  their  flocks  for  want  of  enforcing  the  divine  precepf, 
which  for  argument  sake  I  will  suppose,  has  been  taught  by  most 
divines  of  the  christian  church,  we  must  conclude,  that  what  was 
not  insisted  upon  by  the  church  governors,  nor  actually  paid  by  the 
governed  for  such  a  series  of  time,  could  not  have  been  in  fact 
really  enjoined  and  commanded  by  a  divine  positive  precept.     For 
I  again  say,  that  every  positive  divine  precept,  or  injunction,  is  in- 
dispensably and  unexceptionably  obligatory  upon  all  mankind.   Can 
one  solitary  instance  be  alledged,  since  England  has  been  christian^ 
in  which  the  obligation  of  tithing  has  been  observed  to  the  extent, 
to  which  these  divine  tithing-men  have  carried  it  ? 

Exemplified       ^"^  ^^'^^'^  ^^  ^^1  ^'^^  payments  and  receipts  for  merchandise  and 

by  the  Lon-  goods,  and  lands  bought  and  sold  within  one  year  in  the  London 

diocess,  upon  the  return  of  all  land  and  its  fruits  and  rents,  and  of 

all  stocks,  funds,  and  monies  carrying  interest,  and  of  all  that  man 

.   possesses,  would  certainly  amount  to  millions.     And  if  the  parson 

be  entitledyi/r^  divino  to  such  tithes,  the  parishioner  is  indispensably 

*  History  of  Tithes,  p.  155.  -f  Ibid,  p.  x6o. 
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boanden  to  pay  them :  nemo  excusatur»  The  civil  magistrate  ran 
no  more  dispense  with  the  divine  precept,  than  an  individual  can 
resist  it.  No  custom  or  prescription  can  be  set  up  to  evade  or 
veaken  a  divine  precept^  by  privilege*  commut^tioi)^  or  otherwise* 
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Tsibes,  aaJ  other  Ecclesiastical  Revenues  and  Immunities,  considered 

historically. 

It  has  been  attempted  to  be  proved,  that  property  is  essentially  xhespirifua* 
die  creature  of  the  civil  power,  and  therefore  out  of  the  competen-  Jwids  n"^' 
q  of  the  spiritual  power.     The  former  only  possesses  the  compul-  «he  meant 
sory  means  of  external  coercion*   The  latter  can  only  bind  the  con*  coercioa. 
scicDce.  '  It  follows,  consequently,  that  security  for  the  permanent 
payment  of  tithes  can  only  be  expected  or  ensured  by  resorting  to 
that  power,  which  possesses  the  means  of  coercion.     Wherever^ 
as  in  England,  the  civil  magistrate,  or  supreme  legislative  power, 
has  taken  upon  itself  to  institute  and  enforce  a  commutation  or 
aihstitution  for  the  christian  obligation  of  contributing  to  the 
imintenance  of  the  gospel  minister,  there  has  the  civil  tnagistrate 
wisely  consulted  the  mutual  benefit  of  the  ministers  or  church  go- 
vernors, and  the  flocks,  or  governed,  by  arming  the  former  witK 
human  external  and  coercive  means  of  procuring  a  fixed  mainte- 
nance, which  the  divine  institution,  precept,  or  injunction,  did  not 
supply  them  with,  and  by  easing  the  latter  of  the  conscientious 
duty  of  raising  contributions  for  their  ministers,  which  being  un^ 
ascertained  in  quantity,  must  necessarily  be  vexatious,  invidious, 
and  unequal,  in  proportion  as  depravity  of  morals  may  produce 
unieasonableness  in  the  minister,  or  inattention  In  the  flock  to  the 
internal  dictates  or  obligations  of  conscience  "^^ 

*  It  wobU  be  an  endless  as  well  as  useless  task  to  examine,  discuss,  and  refute  the 
■Bltifarious  and  singular  arguments,  used  by  several  of  the  most  respectable  advocates  (ox 
ihKJmre  Ji%fino  titUto  tithes.  I  go  as  far  as  any  of  them  in  admitting,  that  man  is  in 
gnt-tude  and  duty 'bcuoden  to  acknowledge  all  the  gifts  and  enjoyments  of  nature  as  from 
Che  beneficent  haod  of  an  alLbountcQus  Deity  a  that  the  priests  of  God's  altar,  when 
ocproTided  for,  that  the  poor  and  helpless  at  all  times,  have  a  call  of  justice  upon  the 
^poleat  for  a  considerable  share  of  their  worldly  substance;  and  that  the  rich  man  it 
accganuble  to  his  Maker,  (not  to  the  civil  magistrate)  for  tlie  prudent  and  beoevolenC 
appropriackn  of  his  property*    Yet  can  i  not  anfiex  any  such  mysterious  or  cabaliilic 
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Pa  meotof       Doctor  Comber  gives  this  historical  sketch  of  the  payment  of 
titlies  before  tithes  before  the  law,  and  infers  from  it,  that  before  and  since  the 

4hclawt 

qaality  to  the  number  ten,  ai  with  the  respectable  Hooker,  to  draw  from  that  number  an 
argument  for  appropriating  that  particiUar  proportion  of  one's  property  to  the  mainte- 
nance of  the  gospel  minister.  {Honker,  Ecc.  Fol.  417.)  "As  Abraham  gave  voluota- 
<*  rilyi  a^  Jafob  vowed  to  give  God  tithes,  so  the  taw  of  Moynt  did  require  at  the  hands 
**  of  all  men  the  selfe  same  kind  of  tribute,  the  tenth  of  their  6oeoe,  wine,  oile,  fniit, 
*<  cattle,  and  whatsoever  increase  h|«  heavenly  Providence  should  send.  In  so  much  that 
<*  Paynims,  being  herein  followen  of  their  steps,  paid  tithes  likewise :  imagine  wee, 
«*  that  this  was  for  no  cause  done,  or  that  there  was'  no  speciall  inducements  to  judge 
**■  the  tenth  of  our  worldly  profits  the  most  convenient  for  God's  portion  ?  Are  not  all 
**  things  created  by  him  in  such  sort,  that  the  formes,  which  give  them  distinction,  are 
>*  number,  their  operations  measurvj  and  their  matter  weight.  T^hree  being  the  mystical 
**  nuQtbcr  of  God's  unsearchable  perfection  within  himself :  leaven,  the  number  where- 
^*  by  ourowne  perfections  through . grace  are  most  ordered;  and  ten,  the  number  of 
**  nature's  perfectioos,  (for  the  beauty  of  nature  is  order,  and  the  foundation  of  order 
**  number,  and  of  number  ten,  the  highest  wee  can  rise  unto  without  iteration  of  nuin-. 
**  bers  under  it. )  Could  Nature  better  acknowledge  the  power  of  the  God  of  Nature,  than 
"  by  assigning  unto  him  that  quaotitie,  which  is  the  continent  of  all  shee  possesseth. 
■*  There  are  in  Pb'th,  the  Jrw,  many  arguments  to  show  the  great  congruitie,  and  fitnesse 
**  of  this  number  in  things  consecrated  unto  God."  The  like  doctrine  is  stropgly  urged 
throughout  the  first  chapter  of  Doctor  pomSer*s  Hittoricai  Findlcathn  of  the  dMne 
Right  of  Tithes.  Sir  Henry  Spelman,  in  his  larger  Treatise  concerning  Tithes,  p.  117. 
is  not  satisfied  with  proving  (according  to  his  idea)  that  the  divine  precept  of  apprc^riat- 
itig  this  specific  portion  or  tenth  part  of  opr  worldly  substance  in  the  payment  of  tithes 
from  the  example  of  the  Patriarchi^  Pagans,  yetvs,  Turks,  and  Infideh,  but  also  from 
the  instinct  of  the  very  beasts  of  the  forest.  **  (E/ian  relateth,  (as  Mr.  Selien  citeth 
**  him,)  that  some  kinde  (rf*  beasts  in  Africa,  alwayes  divided  their  ipoiie  into  eleven 
**  parts,  but  would  eat  onely  the  tenne,  leaving  the  eleventh  as  a  kinde  of  first  fruits  or 
**  tithe ;  and  why  may  not  beaajbi  of  the  field  teach  meit  the  practice  of  piety  ?  aeciag 
**  man,  that  is  without  undentanding,  is  compared  to  them." 

**  Thus  Jews,  Pagans,  Tnrks,  and  soone  beasts  have  had  a  care  to  pay  tithes,  but 
*' many  christians  in 'these  days  come  farre  short  in  their  duties,  and  may  be  upbraided 
**  with'these  examples."  I  shall  close  these  observations  with  Sir  Henrj  S^tmanVnrj 
curious  Abstract  of  the  <^/vMrr  Title  to  Tithes,  p.  93.  '<  We  have  said  io  our  definition, 
<*  that  ihej  be  due  unto  God.  Now  we  are  to  sl^ew  by  what  pghr^  and  to  prove  it. 
**  First,  therefore,  1  divide  tithes  into  two  sorts,  moral  and  levitical ;  moral  are  ihosci 
«<  which  were  due  to  God  before  the  law  given  in  the  time  of  Nature.  Levitical,  are 
*<  ihoee  nine' parts  assigned  by  God  himself,  (upon  giving  the  Law)  unto  the  Lrvites  for 
"  their  maintenance,  the  tenth  part  being  still  reserved  to  himself,  and  retained  in  his 
•<  own  hands.  Moral  tithes  were  paid  by  man  unto  God,  ahs^  ^necepto,  without  any 
<*  commandment;  Levitical  tithes  were  paid  by  the  Israelites  unto  the  Lcvites,  as 
•*  transacted  and  set  over  by  God  unto  them,  fro  tempore,  for  the  time  being,  and  that 
■*  by  an  express  canon  of  the  ceremonial  law.  To  speak  10  the  phrase  of  lawyers,  and 
"  to  make  a  case  of  it ;  God  is  originally  seised  of  tithes  to  bis  own  use,  iar  dominio  tnf, 
**  ut  dejeodo,  in  his  own  demesne,  as  of  fee  simple,  or  as  1  may  say,  jnrt  c^onm,   mxA 

««  bcing'so  seised  by  his  charter  dated year  after  the  flood,  he  granted  them  over 

•«  to  the  Lrvites,  and  the  issue  male  of  their  bodies  lawfully  begotten,  to  hold  of  himself 
■*  m  frank- Almeigne,  by  the  service  of  his  altar  and  tabernacle,  renderiiig  yearly  unto 
«•  him  the  tenth  part  thereof:  so  that  the  Levitet  are  merely  tenants  io  tail,  the  rever- 
«>  sioo  expectant  to  the  donor,  and  consequently  tlteir  i^ue  fiuling,  and  the  coosideratioa 
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divine  kgadoD  to  MoseSf  tithes  were  due  Jure  divlno  to  all  priests 
accocdiog  to  the  order  of  Mikhisedic.  Of  the  practice  of  tithing, 
**  there  are  two  famous  instances  in  scripture  during  this  period : 
•*  the  first  is  Genes^  xiv.  where  Abraham  returning  from  his  victory 
••  over  the  four  kings,  was  met  at  Shaveh,  or  the  Kin^s^dalcy  by 
•*  Mikbisedec  king  of  Salon  who  brought  forth  bread  and  wine,  and 
**  he  urns  the  priest  of  the  most  high  God:  and  he  blessed  him  and 
'*  said  blessed  be  Abraham  of  the  most  high  God.  Possessor  of  heaven 
**  and  earthy  and  blessed  be  the  most  high  God^  which  hath  delivered 
"  thine  enemies  into  thine  hand,  and  he  gave  him  tithes  of  all  ^^ 
"  vcr.  1 8,  19,  20,  and  to  shew  this  related  to  Gospel  times  Su 
**  Paul  largely  paraphrases  this  history,  and  applies  it  to  our 
^  Saviour's  priesthood >  Hebr.  vii.  &c.  and  whereas  we  reacl  not 
"  of  any  ceremonial  worship  that  he  performed,  it  is  plain  his 
^  office  consisted  in  those  eternal  and  evangelical  duties  of  praying 
*'  for  his  people  and  praising  God,  to  which  we  may  add  his . 
"  bnngiog  out  bread  and  wine,  which  the  fathers  make  the  type 
"  of  the  great  gospel  sacrament,  and  therefore  the  ancients  doubted 
"  not  to  affirm,  that  the  gospel  ministers  were  of  the  same  order 
■'  with  Melcbisedecf.  They  have  the  same  work  to  do,  and  de- 
"  serve  the  same  reward,  viz.  tithes,  which  we  see  are  not  (as 
some  ignorant  persons  fancy)  appropriate,  were  paid  to  a  cere* 
monial  priesthood,  but  were  paid  to  Melchisedec,  whom  St.  Paul  Evangelical 
«'  makes  to  be  of  a  quite  different  order  from  that  of  the  Levitical  "^^lo^to 
"  priesthood,  whose  pedigree  was  to  be  proved  and  their  descent  ^^^^^^ 
*'  to  be  on  record  ;  but  Melchisedec*s  genealogy  is  not  written,  his 
"  tribe  is  not  recorded,  nor  his  family  or  successor  mentioned,  yet 
"  he  had  tithes,  whose  priesthood  was  no  more  tied  to  any  one 
*■  tritie,  than  ours  is  under  the  gospel ;  and  as  we  derive  our 
•'  priesthood  from  this  order,  so  we  may  also  prove  our  right  to 
"  tithes  from  the  payment  of  them  unto  the  first  priest  of  this  or- 
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**  aad  wtrnetM  bdflS  cxtuict  and  deteraiioed,  (he  thing  granted  is  to  revert  to  the  dooor, 
**  and  chca  if  God  leised  again,  as  in  bis  first  estate,  of  all  the  tea  parts  in  fee.         ^ 

**  BaC  «ic  miiat  pcov«  (he  parts  of  the  case :  and  first,  the  tide;  namely,  that  he 
**  «aa  aeiaei  in  ice  of  original  tithes,  that  is,  that  original  tithes  doe  for  ever  belong  unto 
^  bia.  Hear  the  evidence,  which  1  will  divide  imo  three  parts,  as  grounding  it  first 
**  apoB  the  Law  of  Nature ;  Mooodly,  upon  the  La«v  of  Cod  i  and  ibiidly,  upon  the 
«•  Lav  of  Natioat/' 

*  Thelearoed^ri^Mt  p-  *•  »ys*  t^^^  ^^'^*  b^*  generally  been  understood  of  all  the 
Mktnoe  or  all  the  spoils  he  had  by  that  espeditioo,  and  that  Joscphus,  taking  up  the 
fKiaaiog  understanding  of  hit  day  among  the  ^Vu/j,  says,  it  was  the  tithe  of  what  was 
fKim  by  tbe  war. 

t  Haeroo.  ^a.  in  Geo.  tom.iii.  p.  328.  Epiphaa.  contr.  Hteiea.  55*  1*  St  loffl.  L 
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"  der :  it  is  true,  he  was  also  a  type  of  Christ,  and  (though  not 
**  Christ  himself,  as  some  fancy,  yet)  so  like  him,  that  the  fathers 
•*  expound  AbrahanCs  having  seen  ChrUfs  day,  John^  viii.  56, 
*<  of  this  his  meeting  with  his  type  MeJehisedec :  but  his  being  a 
'•  type  of  Christ's  priesthood,  (in  all  points  but  that  of  offering 
*'  a  bloody  sacrifice)  doth  not  hinder  him  from  being  a  type  of 
''  the  evangelical  priesthood  also,  which  is  in  all  things  (except 
**  his  offering  himself  on  the  cross)  the  same  with  Christ's  priest- 
*'  hood,  as  he  declares  in  his  commission  to  those  apostles,  (whose 
**  successors  ordained  us.)  As  my  Father  sent  me,  eveh  so  I  send 
«'  you ;  wherefore  we  conclude,  that  the  first  receiver  of  Tithes 
«'  upon  record,  was  a  priest,  not  oif  the  same  orderwiih  Levi, 
**  but  of  the  same  order  with  the  evangelical  priesthood,  and  since 
'*  they  do  the  same  duties,  they  have  a  good  title  to  the  same 
"  reward/* 
Tiihei  paya-  Docter  Potter  *  gives  the  following  succinct  historical  account 
livulcal  of  the  tithes  ordained  to  be  paid  under  the  law  of  Moses,  which 
^*''*  amply  answers,  all  the  purposes  of  this  publication  without  enter- 

ing into  the  minute  and  difHise  disquisition  of  the  different  pay-> 
ments  made  by  the  Jews  so  pertinaciously  contested  by  Speiman, 
Cornier,  Scaliger,  Selden,  and  others,  who  entered  the  tithe  lists  of 
those  days.  **  Among  the  Jews  the  priests  had  the  first  fruits  of 
"  cattle,  corn,  wine,  oil,  and  other  fruits  of  the  earth,  which  the 
«•  Jews  dedicated  every  year  to  God ;  and  the  price,  which  was 
"  paid  for  the  redemption  of  their  first  born  children  :  they  had 
**  the  voluntary  oblations,  which  the  people  vow*d  to  God,  and 
**  those,  which  they  offer'd  without  any  precedent  vow,  and  the 
"  remainder  of  things  offered  in  sacrifice.  The  Leifites  had  the 
"  tetiths  of  all  things,  and  the  high  priest  had  the  tenth  of  their 
•*  tenths ;  and  both  these  tenths  were  to  be  of  the  best  in  their 
<*  several  kinds  t:  and  beside  this,  they  had  forty-eight  cities,  with 
«*  the  adjoining  territories  of  lan^  to  hold  as  their  free  and  perpetual 
*  V  inheritance  J :  so  that  the  Levites,  who  were  one  of  the  least  of 
**  all  the  twelve  tribes,  as  appears  from  the  conrputation  in  the 
"  -times  of  Aloses  and  of  David §,  may  reasonably  be  supposed  to 
"  have  hrd  almost  four  twelfth  parts  of  the  product  of  the  coun- 
•'  try  ;  so  that  their  estate  was  at  least  four  times  as  good,  as 
«*  that  of  any  other  tribe.     And  if  the  Levites  were  commonly 

«  _ 

'    *  A  discourse  concerning  church  government,  by  Doctor  Potter,  chapUto  to  her  At* 
jesty,  and  to  his  gracr  the  Archbishop  oi  Canterbury ,  £707,  p.  418. 
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*'  between  thiny  and  forty  thousand,  which  is  the  utmost  we 
**  can  suppose  them  to  have  been,  from  the  before  mentioned 
((  accounts ;  then  the  proportion  allotted  to  the  high  priest  was 
"  equal  to  what  three  or  four  thousand  Levites  lived  upon." 

This  same  learned  divine  immediately  adds  "  we  do  not  pre-  Thechm* 
**  tend  that  the  law  of  Moses  does  oblige  christians  and  therefore  "«"  pr»««- 

0  ^  hood  main- 

"  shall  not  affirm,  that  christians  are  obliged  to  pay  the  minis-  tamed  difFc- 
"  tersof  the  gospel  their  maintenance  iw  the  same  manner,  wherein  [he  LcvUm. 
"  the  Jews  maintained  their  priests  and  Levites,'*  Dr.  Potter 
fiirther  concludes  with  an  admission,  which  appears  to  contradict 
the  opinions  of  most  of  the  advocates  for  the  divhie  right  of  tithes. 
••  It  remains  only  to  be  enquired,  whether  the  dedication  of 
teaihs  was  confirmed  by  our  Lord  or  his  apostles  ?  And  it  must 
be  owned,  that  though  they  have  fully  asserted  the  clergy* s  right 
to  maintenance,  and  the  necessity  of  dedicating  some  part  of 
*'  our  substance  to  God  in  general,  they  are  wholly  silent  as  to 
"  the  proportion  of  tenths.  For  this  several  reasons  may  be 
"  given  :  as  first  that  the  Jewish  priests  were  then  in  possession 
•*  of  the  tithest  and  it  would  undoubtedly  have  raised  great  commo* 
"  tions  and  very  much  hindered  the  progress  of  the  gospel,  if  the 
''  christian  ministers  had  claimed  that,  which  others  had  a  legal 
"  title  to.  Secondly^  their  practice  would  have  seemed  inconsistent 
•*  with  their  doctrine,  if  they  had  settled  a  constant  maintenance 
*'  for  themselves,  whilst  they  persuaded  others  to  ^ell  their  estates 
"  for  the  service  of  the  church  and  the  poor.  Lastly^  in  that  age 
"  the  devotion  of  christians  was  generally  so  great,  that  they  very 
**  much  exceeded  the  proportion  of  tithes,  in  their  contributions 
to  the  church*  Many  of  them  sold  their  whole  estates,  and  gave 
the  price  to  the  apostles*."  A  conclusion  which,  it  is  submitted, 
precisely  leaves  the  divine  precept  or  injunction  to  maintain  the 
gospel  ministers  in  the  conscience  of  the  faithful,  according  to  the 
eventual  indigence  or  want  of  the  particular  ministers.  It  may  be 
here  remarked,  that  the  ministers'y'ttr/  divino  title  to  receive  must 
import  the  conscientious  and  indispensable  obligation  of  the  parish- 
toner  to  pay.  And  although  the  commutation  or  substitution  for 
tithes  made  by  the  civii  magistrate  deprive  the  minister  of  the  right, 
whilst  it  lasts,  of  exacting  tithes  of  his  parishioners,  and  consequently 
ideases  the  parishioner  from  the  obligation  of  paying  them,  even 
if  demanded ;  yet  far  be  it  from  me  to  suggest,  that  such  substi- 
tution or  commutation,  which  is  evidently  calculated  fur  the  peace 
benefit  and  promotion  of  christian  virtue,  should  operate  as  an 

•  Acts,  ii.  44,  45.     lY*  34>  35* 
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encouragfmentf  moch  less  as  a  justification  to  the  opulent  indi- 
vidual for  curtailing  his  charity  and  benevolence  to  the  distressed 
and  needy.  The  divine  precept  or  injunction  of  a  gospel  nudn- 
tenance  ever  follows  the  spiritual  jurisdiction  of  the  particular  mi- 
nister :  the  christian  obligation  of  charity  and  benevolence  knows 
no  stint  but  the  prudence  or  pre-existing  obligations^  of  the  pos- 
sessor of  the  means  to  relieve  distress. 

Dr.  Potter  appears  to  have  brought  together*  with  more  ac- 
curacy than  any  other  writer  upon  the  subject,  whatever  is  to  be- 
collected  from  the  New  Testament,  as  enjoining  tithes  or  a  gos- 
pel maintenance. 
Tithn  uD.        "  #  First  of  all  our  Lord  himself,  with  his  retinue  of  apostles  and 
dfthegos-      ''  disdplcSf  was  maintained  by  charitable  contributions.     Though 
pcii  ii  he  was  bornim^  of  the  Jews,  he  had  no  temporal  possessions^ 

'*  not  so  much  as  where  to  lay  his  headi ;  yet  he  was  furnished 
*'  with  money,  out  of  which  he  not  only  provided  necessaries  for 
''  himself,  but  also  us'd  to  be  liberal  to  the  poor.  This  is  mani- 
"  fcstly  iroplyed  in  that  which  is  told  of  Judas  Iscariot ;  that 
•*  when  Mary  poured  forth  a  box  of  very  costly  ointment  upon  our 
**  Lord^s  head,  he  broke  out  into  these  words :  why  was  not  this 
*'  ointment  sold  for  three  hundred  pence  t  and  given  to  the  poor  ?  This 
*•  he  said f  not  because  he  car* d  for  the  poor,  but  because  he  was  a 
**  thief  and  had  the  bag,  and  bore  what  was  put  therein  \,  Again » 
''  when  our  Lord  said  to  him  at  his  last  Paschal  supper,  that  thou 
<<  doit,  do  quickly:  meaning,  what  he  had  contracted  with  the 
'<  chi^f  priests  to  do ;  some  of  the  apostles  thought,  because  Ju'- 
•*  das  had  the  bag,  ihat  JesuS  had  said  unto  him,  buy  those  things 
**  which  we  have  need  of  against  the  feast,  or  that  he  should  give 
'*  something  to  the  poor  §.  Whence  it  is  manifest,  that  our 
*•  Lord  had  a  stock  of  money,  which  Judds  had  the  care  of  ex- 
"  pending,  for  the  relief  of  the  poor,  and  other  necessary  uses,  as 
<«  our  Zon/ directed.  Whence  this  stock  us'd  to  arise,  maybe 
*<  learnt  from  the  forementioned  words  of  Judas,  wherein  he  express- 
«  ed  his  desire  to  have  ilf/jf^*/ ointment  sold,  and  the/m*/ delivered 
^*  to  him  as  our  Lord's  steward  ;  which  implies,  that  it  was  his  of- 
"  fice  to  receive  the  contributions  of  well  disposed  persons,  for 
<"  our  Lord*s  use ;  and,  consequently,  that  his  stock  was  made  up 
»*  this  way.  Tl)e  same  is  directly  affirmed  by  St.  Matthew  :  ma^ 
.  "  ny  women,  says  he,  were  there,  beholding  afar  off,  which  foU 
"  lowed  Jesus  from  Galilee,  ministering  unto  him.     Among  which 
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"  flnr  Miry  Magdakn^  and  Mary  the  mther  <f  Jamei  and  Jtssi^ 
"  md  the  mother  of  Zibedee*s  children  *.  For  the  ministeriDg» 
**  here  spoken  of,  wis  that  of  their  worldly  substance,  as  it  is  ex- 
"{Adn'dby  St.  Lule:  there  wmti  about f  saith  he,  with  Jesus^ 
"  ctrtm  W9men^  which  had  been  heaTd  of  evil  spirits,  and  infir* 
"  mties,  Mary  caUed  Magdalen,  out  of  whom  went  seven  devils  ; 
^  atdjoittma  the  tuife  ofChuza,  Herod* s  steward,  and  Susanna,  and 
"  many  ethers,  which  ministered  unto  him  of  their  substance  f. 
"  Whence  it  is  manifest,  diat  our  Lord  znd  his  company  were  sup- 
"  ported  by  the  pious  contributions  of  his  followers.  When 
"  he  first  sent  forth  his  apostles  to  preach,  he  gave  them  this  instruc* 
•*  tion:  Provide  neither  gold,  nor  silver,  nor  brass  in  your  purses  : 
"  ar  scrip  for  your  journey,  neither  two  coats,  neither  shoes,  nor 
"  yet  staves;  for  the  workman  is  worthy  of  his  meat  \,  To  the- 
"  same  purpose  he  speaks  to  the  seventy  disciples:  carry  neither 
"  parse,  nor  scrip :  and  into  whatsoever  house  ye  enter,  in  the 
"  same  renuun,  eating  and  drinking  such  things  as  they  ^ve 

•  yn^  for  the  labourer  is  worthy  of  his  hire  §.  Whence  it  is  m»« 
"  oifat  that  our  Lord  accounted  it  the  duty  of  those,  to  whom 

*  die  gospel  was  preached,  to  give  a  competent  maintenance  to 
"  those,  who  preached  it ;  and  how  the  disciples  succeeded,  we 
"  may  team  from  the  same  gospel,  where  our  Lord  having  asked 
''  them,  when  I  sent  you  without  purse  and  scrip,  and  ^oes,  lacked 
"  yoQ  any  thing  ?  they  said,  nothing  ||/' 

"  The  apo&tles  and  the  rest  of  the  gospel  ministers,  were  sup- 
"  ported  the  same  way,  after  our  Lord's  ascension.  For  we  find, 
"  thai  the  first  christians  sold  their  estates,  and  laid  the  price  of 
"  them  at  the  apostles  feet  ^  to  be  disposed  of  by  them,  as  the  neces- 
"  cities  of  the  church  required  f .  St.  Paul  received  large  con- 
"  tributions  from  the  Philippeans.,  whom  he  had  converted :  Now 
"  jf,  Philippeans,  says  he  to  them,  know  also,  that  in  the  begin^ 
"  flOT^  9f  the  gospel,  when  I  departed  from  Macedonia,  no  church 
**  cmmtmicated  with  me,  as  concerning  giving  and  receiving  but 
"  Jt  only.  For  even  in  Thessalonica  ye  sent  once  and  again  to  my 
•*  necessity.  Not  because  I  desire  a  gift :  but  I  desire  fruit,  which 
"  may  gbmnd  to  your  account.  But  I  have  all,  and  abound,  1  am 
"JmI,  having  received  of  Epaphroditus  the  things,  which  were 
"  sent  from  you,  an  odour  jof  a  sweet  smell,  a  sacrifice  acceptable, 
"  well  pleasing  to  God.     But  my  God  shall  supply  all  your  need,  ac^ 

•Mdi.   xxfii.    55,  56.  +  Luke  viii.  a,  3.  J  Math.    x.  9,  ic. 
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C9rding  h  hit  riches  in  glory  by  Christ  Jesus  ♦.     Where  tb« 
dfostle  assures  them,  that  the  liberal  supply  they  had  sent  him 
*^  was  accepted  by  God,  as  an  oblation  to  himselfi  and  that  h« 
<<  would  abundantly  recompense  it.     Indeed  he  owns,  that  in  tht 
'*  beginning  of  the  gospel;  that  is,  when  he  first  preached  in  the 
f*  country  thereabouts^  otherchurcheshad  oiadeno  coHections  for 
*'  him:  and  he  puts  the  Thessalonians  in  niindf  that  he  had 
**  maintained  himself  by  his  own  labourj  whilst  he  lived  among 
'*  them  t  neither  did  we  eat  any  man's  bread  for  nought,  says  he* 
*'  but  wrought  with  labour  and  travel  night  and   day,  that  w€ 
**  might  not  be  chargeable  to  any  of  you  f  •     But  at  the  ssnnm 
**  time    he  asserts    his    right  to   require  maintenance  of  them, 
"  which  he  forebore  to  exercsie,  lest  he  should  give  offence,   and 
**  to  shew  them  an  example  of  industry  and  frugality  :  as  it  fol* 
'*  lows  in  the  next  words  :  '  not  because  we  have  not  power,  but 
*'  to  make  ourselves  an  ensample  unto  you  to  follow  us.     F(v 
"  even  when  we  were  with  you,  this  we  commanded  you,   that 
"  if  any  would  not  work,  neither  should  he  eat.     For  we  hear, 
M  thaf  there  are  some,  which  walk  among  you  disorderly,  work- 
**  ingnot  at  all,  but  are  busy-bodies  j:*      <  The  same  afostle  re- 
*'  fused  to  accept  maintenance  of  the  Corinthians^  to  silence   some 
false  apostles t  who  preached  without  receiving  any  thing  froai 
them,  in  order  to  insinuate  themselves  the  better  into  their  good 
opinion  \  but  then  he  very  fully  declares  and  proves  his  right  to 
it :  or  lonly^  says  he,  and  Barnabas^  have  not  we  power  to  for ^ 
•*  bear  working  ?     IVho  goeth  a  warfare  any  time  at  his  own  char^ 
ges  ?     JVho  plant*  tb  a  vineyard  and  eateth  not  the  fruit  thereof  f 
Or  whofeedeth  a  flock  and  eateth  not  of  the  milk  of  the  flock  P   Say 
"  I  these  things^  as  a  man,  cr  saith  not  the  law  the  same  also  ?    For 
it  is  written  in  the  law  of  Moses,  thou  shall  not  muzzle  the  mouth 
of  the  ox,  that  treadeth  out  the  corn.    Doth  God  take  care  for  oxen, 
•*  or  saith  he  it  altogether  for  our  sokes  ?     For  our  sokes  ^  no  doubt 
"  this  is  written  ;  that  hetkatplowethf  should  plow  in  hope  ;  and  that 
"  he  that  thresbeth  in  hope,  should  be  partaker  of  his  hope.    Ifwa 
'*  have  sown  unto  you  spiritual  things,  is  it  a  great  matter,  if  we 
**  reap  your  carnal  things  ?     If  others  be  partakers  of  this  power 
"  over  you,  are  not  we  rather  f     Nevertheless  we  have  not  used  this 
f*  power;  but  suffer  all  things,  lest  we  should  hinder  the  gospilof 
"  Christ,     Do  ye  not  know  that  they,  who  minister  about  holy  things^ 
"  live  of  the  things  of  the  temple  ;  and  they  who  wait  at  the  altar, 
•*  are  partakers  with  the  altar  ?     Even  so  hath  the  Lord  ordained 

*  Philip,  in  i6,  17,  id,  19.,  t  a  Thci.  iii.  %.  %  V«r.  §b  10,  zi. 
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•«  i&Z  thejt  who  preach  the  gispcU  should  live  of  the  gospeL  But 
"  I  have  used  none  of  these  things  *.  In  which  words  we  may  ob- 
•■  serve  :  First;  that  all  the  apostles^  except  Paul  and  Barnabas^ 
•«  forbore  workings  and  consequently  were  maintainedhy  the  church. 
*•  Secondly 9  that  though  these  two  sometimes  refused  to  accept 
«  maintenanccy  they  had  a  right  to  it.  Thirdly^  that  the  apostlt 
■  proves  this  right,  1st,  from  the  law  of  nature'and  reason,  which 
^  requires,  that  every  man  should  have  a  reward  for  his  labour  ; 
^  and  this,  he  shews  from  the  examples  of  soldiers,  husbandnien, 
"  and  others.  2dly,  from  the  law  and  practice  of  the  Jews^ 
**  among  whom  all  labourers  in  general,  and  in  particular 
**  those,  who  waited  at  God's  altar,  were  maintained  by  their  la- 
«  boor  and  service.  3rdly,  from  our  Lord's  express  institution, 
"  who  requires,  that  the  preachers  of  the  gospel,  should  live  tf 
**  the  gospel ;  as  was  before  shewn  from  his  instructions  to  his 
"  ap&stUs  zni  disciples,  when  he  sent  them  forth  to  preach/* 

A  great  part  of  what  is  here  said,  evidenriy  bears  upon  chant-  Mtinte- 
^le donations  and  appropriations  to  the  poor:  ^hich  is  an  object  mia'tsternoc 
different  from  that  of  the  maintenance  of  a  priesthood.     Nothing  •^**"^I- 
whatever  occurs  to  distinguish  between  difierent  sorts  of  property, 
so  as  to  fix  the  hindholder  with  the  payment  of  tithes,  from  which 
the  monied  man  should  be  exempt.    So  much  the  reverse,  that  the 
ooly  mention  made  of  lands,  is,  that  the  faithful  usually  sold  them, 
a&d  threw  the  purchase  money  at  the  apostle's  feet,  or  into  a  stock 
purse,  which  was  common  to  all  the  members  of  their  nascent, 
(though  then  very  nmnerous)  society  or  assemblage.    Tertullian,  Aiithingiia 
who  tired  about  200  years  after  Christ,  has  left  a  very  strong,  with  the 
though  not  highly  finished  etching  of  the  christians  of  his  day,  re-  PJ^^'f**^* 
picsenting  them  ai  a  brbtherhood,  of  one  heart  and  one  mind, 
participating  in  common  of  every  blessing  of  life,  excepting  their 
wives  +.     £x  substantia  familiari  fratres  sumus.     Itaque  qui  ani- 
S9,    ammaque  miscemur,  nihil  de  rei  communicatione  dnbitamus. 
Omnia  indiscreta  sunt  apudnos,  prater  Uxores. 

Under  this  system  no  individual  could  be  called  upon  to  pay  a  They  could 
tenth,  or  any  other  particular  gospel  maintenance,  to  his  minister,  ^^^^^  *"J. 
as  is  erident :  nor  indeed  to  give  ahns  to  the  poor  (at  least  christian  tXoaiQ  the 
poor ;)  fbr  if  all  the  property  belonging  to  the  christian  brother-  ^^^*^' 
hood,  were  in  common^  there  could  be  no  poor  amongst  them* 
But  very  soon  after  this  time,  either  from  the  encrease  of  numbers, 
cr  decrease  of  fervor,  the  spirit  of  this  voluntary  poverty  began  to 

*  I  Cor.  11.  6—  i^.  f  Apolog.  cxxxis. 
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evaporate,  and  we  find  St.  CypHan,  TertuOian^s  scholar,  compfann*^ 
ing  in  his  day,  that  though  the  first  ehriitians  sold  their  houses^ 
and  lands  in  order  to  lay  up  treasure  for  themselves  in  heaven,  and 
offered  the  price  to  the  apestUs^  to  be  distributed  amongst  the  par^ 
yet  then  they  did  not  even  pay  tithes  of  their  estates ;  though  th«r 
Lord  commanded  them  to  sell,  they  rather  bought  and  encicased* 
'  At  nunc  de  patrimonio^  nee  Jecimas  detmus  ;  et  cum  vendere  jubeat 

Dominus,  emimus  potius  et  augemus*.   Surely  this  holy  £idier*s  zeal 
was  rather  on  the  stretch,  when  he  says,  vendere  jubeat  DominMis  : 
Voluoury     ^c  read  of  the  council  (not  a  preceptj  given  to  the  young  man  in 
roT'^^icjil    **  go*pcl»  of  selling  all  and  giving  to  the  poor,  if  he  chose  to  be 
council,  not  perfect.     But  it  is  evident,  that  the  following  of  that  advice,  would 
•ffcocpc.     have  utterly  disabled  him  from  paying  tithes  to  his  pastor,  as  it 
must  also  have  disabled  all  those  christians^  who  had  divested  them- 
selves of  their  property,  and  thrown  it  in|o  the  common  fund* 
Our  blessed  Lord  did  not  even  suggest,  much  less  command  any 
reserve  of  a  tenth  or  any  other  portion  of  the  young  man's  property^ 
.  for  the  minister  of  the  altar.     Peculiar  attention  must  be  had  to 
the  effects  and  inferences,  which  flow  from  the  historical  facts  re* 
corded  or  alluded  to  in  the  New  Testament,  and  the  early  fathers. 
It  appears  incontestible  from  the  acts  of  the  apostles,  iv.  34.  that 
the  sale,  or  disposition  of  land,  which  was  then  generally  made 
by  the  believers  in  Christy  was  not  obligatory,  nor  the  appropriation 
of  the  purchase  money  to  the  stock  purse  or  common  &nd,  com* 
-  pulsory  upon  the  individual.    The  history  oi  Ananias  and  Sapphira 
has  been  constantly  resorted  to  by  the  advocates  of  theyufv  dhntf 
title  to  tithes,  as  if  that  aVvful  judgment  of  God  had.been  executed 
as  an  example  to  terrify  mankind  into  the  exact  payment  of  tithes 
according  to  the  divine  institution,  and  to  warn  them  from  any 
sacrilegious  invasion,  or  disappropriation  of  church  property. 
Koiueaet.       Every  man,  who  admits  the  divine  inspiration  of  the  holy  scrips 
tabiishment   tures,  must  be  sensible,  that  the  more  warmly  he  espouses  a  parti* 
Entbeprimi^  cular  c^inion ,  so  much  more  confidently  will  he  construe  the  sa- 
live  church,   ^rcd  text  in  support  of  his  own  thesis^     It  appears,  however,  diffi- 
cult to  conceive  how  broad  historical  facts  can,  thus  be  forced  to 
direct  opposite  bearings.    The  blessed  Jesus  is  no  where  recorded 
to  have  had  any  temporal  possession  whilst  upon  earth :   not  so 
much  as  where  to  lay  his  head.   Matt.  viii.  20.     When  called 
upon  to  pay  the  tax  or  uribute  to  Caesar,  he  performed  miracles 
rather  than  an   act  of  ownership  over  any  temporal  property. 

•  Lib.dtUaiit£ed.p.  Sj. 
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When  be  sent  forth  his  apostles  to  preach,  he  warned  them  to 
make  no  temporal  provision  for  their  mission,  for  the  workman 
is  wiriby  of  bis  meat.    Matt  x.  9,  lo.     He  gave  a  like  instruc- 
boa  to  his  disciples*  whom  he  presumed  to  have  no  stable  or  per- 
aBnent  habitation  of  their  own ;  for  he  tells  them,  into  whatsoever 
homseje  enier^  in  the  same  remain  eating  and  drinhng  such  things    . 
as  they  give  you  :  for  the  labourer  is  worthy  of  his  hire.     It  would 
grte  a  new  colouring  to  the  ordinances  of  the  christian  gospel,  to 
asaerty  that  they  were  appropriate  to  the  primitive  church,  but 
dm  future  circumstances  would  render  them  inapplicable  to  the 
chinch  of  Christ  in  after  ages.     Doubtless  the  ministers  of  the 
goqKl,  in  the  .early  progress  of  Christianity  were  less  stationary, 
than  they  became  after  its  general  adoption.     Fixed  establishments 
m  houses  and  lands  may  have  become  e?i:pedient,  or  necessary  for 
tbe  latter,   which  were  incompatible  with  the  itinerary  labours 
and  gradual  progress  of  the  former.    On  whatever  reasons  and 
grounds  (they  are  many  cogent  and  laudable}  christian  states  have 
thoi^t  proper  to  invest  their  clergy  ^ith  a  fixed  and  permanent 
estate  in  lands,  or  the  annual  produce  of  lands,  it  cannot  be  con- 
tended, that  they  vrest  drawn  from  the  example  and  precedent 
of  the  primitive  church,  which  historically  appears  to  have  annex- 
ed eminent  merit  to  their  members  voluntarily  depriving  them« 
fldvcs  of  the  very  means  of  securing  any  such  permanent  or  fixed 
cstablifdiment.     One  wonders  then  to.  find  the  zeal  of  so  respec* 
table  a  ^writer  as  Doctor  Comber  enforcing  the  necessity  of  supplying 
die  gospel  minister,  with  the  means  of  exercising,  certsdnly  a  most 
affliablcy  but  what  he  rather  newly  terms  an  apostolical  virtue, 
namely  that  of  hospitality^.     **  The  same  apostle  requires  the  Cieriot 
••  clergy  should  be  given  to  hospitality  i,  which  doth  require  a      i"™"^ 
^  certain  and  a  large  proportion  to  support  it,  and  yet  the  minis- 
*'  ters  are  forbid  by  scripture  j:,  and  by  the  canons  of  the  church 
"^  also  §t  to  use  any  other  trade  to  get  money,  and  are  enjoined  to 
•*  give   themselves  wholly  to  their  ministry,  and  to  attend  conti- 
**  nually  upon  it  ||,  so  that  they  have  neither  time  nor  means  al- 
*■  lowed  to  procure  wherewithal  to  be  hospitable,  and '  yet  God 
**  requires  they  should  be  given  to  hospitality ;  whence  we  may 
"  infer,  that  he,  who  lays  this  injunction  on  them,  hath  at 
"  least  allowed  them  the  old  proportion  of  a  tenth,  to  enable 
"  them  to  do  what  he  requires  of  them."    The  like,  says  Sir 
Hemry  Spelnum  **  Paul  commandeth  that  the  bishops  shoidd  be 

*  Conker,  49.  f  i  Tim.  Hi.  2.  }  a  Tin.  W.  4.  i  ApoHsl* 

pa«  fi.  Uxzi|  xsxii.    CoDcil.  Chalcad.  wu  iii.  Ac.  |  f  Tiff*  in  15* 
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¥  ^^m,  hospitaksj  good  housekeepers^  and  how  should  they  b^ 
<f  SO9  if  they  have  not  a  provision  and  means  to  maintain  i^ :  and 
<*  that  in  a  certain  manner.  For  if  themselves  be  fed  .  *-  the 
**  trencher  of  benevolence^  what  assurance  have  they  of  a,  dish 
**  of  meat  for  their  poor  Brethren  *."  This  zealous  knight  seems 
to  give  up  however  the  force  of  precedent  and  example,  by  dis- 
approving  of  whjit  had  existed  and  ought  no  longer  to  exist. 
**  It  is  merely  therefore  unfit,  that'  ministers  should  live  on  bene- 
f*  volence  and  uncertainty :  therefore  though  Christ  and  the  ^pos- 
<<  ties  lived  so  for  the  present,  yet  it  is  not  prescribed  as  a  perpe* 
*<  tual  law  to  the  ^ucceedinjg  minister/'  The  real  question  is ; 
has  God  given  any  precept,  has  he  imposed  any  obligation 
upon  all  christians  to  provide  for  and  maintain  the  successors  of 
the  apostles  in  any  other  manner,  than  the  primitive  christiar^ 
were  obliged  to  provide  for  and  maintain  the  apostles  them- 
selves f  • 
Civil  cita.  In  order  to  leave  nothing  upon  this  important  subject  in  obscu-^ 
bUibment  of  y^y  ^  doubt,  somc  historical  observations  are  offered  upon  the 

religion  DC-         '  ,         .  , 

fore  the  Re.  conduct  of  our  British  ancestors  respecting  tubes  and  other  church 
formation.  ^^^^^^^  whilst  they  acknowledged  a  supremacy  in  the  pope  of 
Rome.  The  civil  establishment ,  which  the  English  nation  before  the 
reformation  gave  to  their  religion  differed  from  that  civil  establish- 
mint,  which  it  has  since  allowed,  by  the  single  circumstance  of 
their  submission  to  the  pope  or  bishop  of  Eomet  as  the  supreme 
ordinary  of  the  whole  christian  church,  and  by  the  consequenceSj 
which  necessarily  follow  that  submission. 

Before  the  reformation  a  part  of  the  civil  establishment  of  reli<« 
fion  in  England  was  by  the  consent  cf  the  nation  permitted  to  bp 
under  the  controul  and  power  of  the  bishop  of  Rome,  as  is  evident 
by  the  laws  of  the  land  allowing  of  appeals  to  Rome  from  the  ec^ 
clesiastical  court  of  the  Archbibhop  of  Canterbury,  the  highest 
spiritual  coiut  in  the  kingdom,  in  cases  of  tithes,  presentations, 
inductions,  immunities,  testamentary  causes,  and  generally  of  all 
those  things,  which  though  really  objects  of  the  civil  power,  aiie 
nevertheless  under  the  cognizance  of  the  ecclesiastical  courts  in 
England.     From  the  principles  already  laid  down,  it  necessarily 

*  Spelxnan  on  Tithes,  p.  56. 

f  1  agree  with  Sir  Henry  Spelman  that  it  Is  not  piescribei  as  a  perpetual  law,  that 
all  the  tuccetion  of  the  apostles  should  live  upon  benevolence  and  uncertainty.  Thut 
erroneously  taught  John  Wicklifie,  that  mini tttrs  ibould  not  have  any  tem^al possfu 
•ttMt  tor  property  in  any  things  tut  should  Ixg,  Of  which  error  OslanJer  chut  spoke, 
(Epit.  Hist.  Eccl.  p.  459.)  li/a  Hiclevica  sttpgntitio  pernicicsa  ei  tedithiaeti, 
Mdigit  miniUrosisclesiMrumMdmendicitaitm,  etntgat  eis  lictre  propriwm  tenert, 
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feUowSf  thai  there  can  be  no  part  of  the  civil  Establishment  of 
Jtd^on  independent  cS,  and  placed  out  of  the  controul  of  that 
cio'd  power«  iiosa  which,  £x  confesso^  it  flows :  for  I  call  that  only 
the  ci%fil  tstuUishment  of  religion,  which  the  itate  grants,  and 
which  without  the  grant  of  the  state  could  not  be  enjoined* 

Although  our  ancestors  fully  admitted  the  primacy  of  jurisdic*  Our  aocet. 
cioD  or  spiritual  authority  of  the  see  of  Rome ,  yet  they  frequently  ways  a  check 
passed  acts  to  prohibit  that  see  from  exercising  the  power  and  con-  "^"»f^^. 
fnnil  over  the  civil  estaHisbment  of  religion^  in  as  full  and  ample  croachmeoto 
»  snanner,  as  it  had  been  formerly  accustomed  to  do :  holding  them-  eitabuoi!! 
eelves  very  justly  entitled  to  prevent  any  applications  to  Mome^  °^ci^(« 
*'  whereby  damage,  prejudice,  or  impeachment,  hath  been  or  may 
*^  be  done  hereafter  to  him  (the  kii^,}  or  to  his  said  subjects  v^ 
**  pcisoos,  heritages,  possessions,  rights,  or  any  goods,  or  to  thf 
'"  laws,  usages,  customs,  franchises,  and  liberties  of  the  said  realm, 
"^  and  of  his  crown,  &c.'*     All  these  are,  properly  speaking,  civd 
eSxts,    and  consequently  cannot  be  produced  by  that  spiritual 
power,  which  was  given  by  Christ  to  his  jostles.    If  the  cause 
producing  these  eifects,  have  ever  been  within  the  controul  of  the 
mr/Y  magistrate,  as  it  certainly  was  supposed  to  be  when  our  aoL- 
cestors  passed  these  and  the  like  acts  to  check  it :  so  must  it  ever 
icmain  until  that  God,  who  instituted  the  office  of  the  civil  magi t^ 
frettCj  shall  choose  to  alter  it  by  diminishing  or  muhiplying  the 
directs  of  civil  power. 

All  die  acts  of  parliament  pa&sed  before  therefonnation,  were  Our  acts  ol 
allowed  by  the  nation,  as  they  still  are,  to  be  acts  of  the  proper  J^^^h^^ 
competency  of  the  civil  or  temporal  power  of  the  state,  and  posses-  of  Jheau. 
jod  therefore  all  the  efficacy  and  obligation,  which  can  attend  die  JSwer/*''* 
acts  of  any  supreme  civil  or  temporal  power  upon  earth. 

We  can  refer  to  no  authent|c  monuments  of  antiquity,  which  Church  of 
distinguish  so  exactly  and  so  fbrcibly  the  true  line  of  demarcation  ^Jfl^j^f  ^ 
between  the  spiritual  and  temporal  power,  as  the  acts  of  the  Eng-  mprfy 
Bsh  parliament  passed  in  the  13th  and  14th  centuries  upon  the  """^* 
rights  and  franchises  of  the  church  of  England.     The  term  church 
^England  did  not  then  mean,  what  it  now  does,  an  independexrt 
and  distinct  society  of  individuals  difbring  in  doctrine  and  terms  of 
csmununion  from  other  christian  churches ;  but  merely  that  part  of 
the  catholic  church,  which  was  composed  of  Englishmen  admitting 
in  cooinion  with  ether  nations  a  spiritual  supremacy  both  of  dig- 
nity and  jurisdiction  in  the  Pope  of  Rome,  as  the  universal  bishop 
of  the  church  of  Ci&r/V/,  and  as  the  centre  of  unity  in  the  catholic 
church* 


/ 
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Our  anoei-        They  distinguished  between  the  real  spiritual '^wet  of  (he  pope» 
^h!^b!r    ^  ^  supreme  head  of  the  church  of  Christ,  as  they  held  him  to 
twcenthe      bc,  and  those  rights,  privileges*  liberties  2nd  franchises ,  which  the 
2!l^5ie*  *^^  8*^®  ^'  allowed  to  the  English  clergy  as  the  eivil  establish- 
Me*  and      ment  of  that  religion*  which  the  nation  then  professed.     These 
aoy^hare  of  ^'^'c  SO  well  known  to  the  nation*  and  so  generally  allowed  of, 
^^wiuk!!^  **^  '"^  magna  charta  it  was  found  useless  to  specify  them,  as  they 
'  did  the  other  laws  referred  to  in  the  body  of  that  act.    It  was  very 
properly  the  first  article,  and  is  expressed  in  these  short  emphatic 
j^fypui        words :  **  That  the  Church  of  England  shail  be  free,  and  shall  have 
fktriM,        u  jQi  her  whole  rights  and  liberties  inviolable.*'    These  rights  and 
liberties  which  were  meant  and  intended  to  ht  granted  and  confirm^ 
td  by  this  act,  were  evidently  supposed  to  consist  of  such  things, 
as  were  of  the  competence  or  resort  of  the  civil  power  to  grant. 
,     Nor  could  they  consist  of  the  general  rights  and  liberties  of  the 
church  of  Christ ,  because  these  would  not  be  different  in  the  church 
of  England  from  the  rights  and  liberties  of  the  churches  of  France, 
Spain,  Poland,  Hungary ^  or  other  nations  in  communion  with  the 
see  of  Rome :  fior  could  such  rights  be  either  granted  or  confirmed 
by  any  temporal  or  civil  power  whatever.    The  rights  and  liberties 
of  the  church  of  England,  granted  and  confirmed  by  this  act,  were 
not  the  rights  and  liberties  of  any  other  church,  or  of  any  other  than 
the^nglish  clergy :  they  were  granted  by  the  state,  and  conse- 
quently might  be  resumed,  repealed,  altered,  or  annulled  by  the 
state.     For  it  is  impossible,  that  a  legislative  body  should  be  capa- 
ble of  doing  any  act  whatsoever  at  ottb  time,  which  the  same  le- 
gislative body  may  not  at  another  time  abrogate  or  alter*:  for  the 
existing  generation  is  not  bounden  to  observe  any  law,  merely  be- 
cause it  was  passed  by  their  ancestors,  but  because  by  the  non* 
repeal  the  existing  legislature  actually  consents  to  its  continuing 
operative. 
In  what  a         Whatever  vtras  an  object  of  legiskttion  to  our  ancestors,  must 
law  cooiiitf .  essentially  be  so  to  their  posterity.     Every  law  is  but  a  formal 
expression  of  the  will  of  the  majority :  a  majority  then  at  any  time 
expressing  a  contrary  will  necessarily  defeats  t))e  first  law.    Such  is 
the  essential  nature  of  human  laws,  and  such  are  the  grounds  of  the 
axiom,  that  the  same  power,  which  enacts,  may  abrogate.     Upon 
the  nature  and  effects  of  these  diflFerent  statutes,  Sir  Edward  Coke, 
in  his  report  of  Caudreys  case,  entered  very  fully  into  the  discussion 
of  what  he  calls  "  The  King*s  Ecclesiastical  Law.*'  (5  Rep)     The 

f  "III?  against  th«  nature  of  the  body  politic  for  (he  soveitiga  fower  Co  impose  anv 
*<  one  law,  which  it caoaot alter."  Coot.  Soc.  L.  i.  e.  vii. 
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pubfication  of-  this  report,  or  rather  argument  in  support  of  the 
king's  spiritual  supremacy  over  the  church  of  England^  brought  CoDtmfeny 
bfdi  the  answer  of  Father  Parsons,  the  Jesuit.     Both  these  dis-  cch^ 
BertatiuDs  contain  more  learning  than  fair  reasoning  :  and  as  they  ^^rnnu 
so  intimately  affect  the  subject  of  church  property,  I  shall  give 
tbem  more  than  a  passing  consideration. 

Sir  Edward  Coke,  notwithstanding  his  usual  minuteness,  method,  sirEdwar4 
and  precision,  appears,  through  this  whole  report,  to  be  wholly  ^»*^** 
imrtentive  to  the  origin,  nature,  and  efiects  of  that  spiritual  jurisdic^ 
tkn,  by  which  the  church  of  Christ,  according  to  the  church  of 
En^ttisd,  continues  to  be  governed :  he  confounds  it  with  what  he 
c^k  the  jus  regis  eccksiasticum.  In  discussing  a  matter,  which 
required  some  knowledge  of  praaical  theology,  and  a  large  portion 
of  hnpartiality  and  candour,  we  must  not  wonder,  that  this  great 
lawyer  should  have  fallen  short  of  his  usual  accuracy  and  success 
in  aigument.  There  needs  surely  no  other  proof  of  this,  than  his 
extravagant  attempt  to  derive  the  spiritual  jurisdiction,  by  which 
he  assumes  the  church  of  Christ  to  be  governed,  from  the  ceremo- 
ny of  anointing  the  sovereign  at  the  coronation.  Rig^s  sacra  oleo 
wmeii  stent  spirihtalis  jurisJictioms  capaces. 

Father  Parsons ^  on  the  other  hand,  though  he  lost  not  sight  of  .^•*«'  ^*'* 
die  real  question,  which  was,  whether  any  particle  of  that  spiritual 
fmfer,  which  Christ  gave  to  his  apostles,  and  which  all  admitted 
by  succession  to  exist  in  the  governors  of  the  church,  were  vested 
in  the  sovereign  by  right  of  his  crown  ;  yet  has  he  betrayed  more 
^Dorance  of  the  common,  canon,  and  statute  laws  of  this  realm, 
than  a  person  of  his  learning  could  have  been  suspected  of.  He 
most  inconsiderately  and  unwarrantably  extends  the  spiritual  pow« 
er  qS  the  church  to  subjects  evidently  within  the  competency  of  the 
mil  power,  and  of  course  out  of  that  of  the  spiritual. 

I  have  before  expressed,  that  before  the   Reformation,  by  the  The  pope  ai- 
hws  of  this  land,  (or  concession  of  this  community,)  the  Pope  of  J^**iytoMr. 
Rome  was,  in  some  respects,  allowed  by  the  legislature  to  be  the  tAcof  the 
head  of  the  rm/ establishment  of  religion  in  this  kingdom  ;  in  all  thecWtfes- 
other  respects  the  king  was  the  supreme  executive  magistrate,  or  'a^*»»^mcnt 
head  of  that  civil  establishment.     Since  the  Reformation,  the  king 
has  been  the  only  and  exclusive  magistrate,  or  head  of  the  civil  esta- 
b&shment  of  religion  in  England.    Every  one  of  the  precedents  and 
arguments  adduced  by  Coke  in  his  report  of  Caudrey^s  case  goes  to 
prove,  what  his  antagonists  ought  not  to  deny,  viz.  that  whatever 
ehil  establishment  or  sanction  the  Roman  Catholic  religion  enjoyed 
in  Englofid,  depended  upon  the  civil  legislature,  by  which  the 
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rights,  liberties,  franchises,  and  privileges,  were  granted  to  the 

church,  or,  more  properly  speaking,  to  the  clergy  of  Englatj^.     Sot 

whether  the  head-ship  or  supremacy  of  this  chnl  establishment 

were  by  the  will  of  the  nation  committed)  in  some  instances,  tu  the 

pope,  and  in  others  to  the  king,  its  subsistence  necessarily  de* 

pended  upon  the  continuance  of  that  will  of  the  nation,  which  alone 

gave  it  birth. 

Thepopc*s         It  was  fuHv  Competent  for  the  nation,  if  they  chose  it,  to  al« 

^odeatiip.   lo^  such  rights  to  the  pope  :  and  whilst  that  will  of  the  nation 

oo  the  naci.  lasted,  he  had  a  just,  but  only  human  right  u^to  them  :  from  the 

moment  that  the  nation  chose  to  allow  them  no  longer,  the  papad 

claim  unto  them  became,  properly  speaking,  an  encroachment  up* 

on  the  regality  of  the  crown,  and  civil  rights  of  the  nation. 

Miichiefof       It  is  unfortunate  for  the  christian  church,  that  a  divine  dadm 

j/viWr'tide  y^^  ^^^^  ^^  ^P  ^  fights,  which  evidently  could  only  have  been 
to  hmnam  acquired  by  human  tide.  So  says  Parsons  * ;  **  The  bishop 
"S  <••  M  oiRame  had  getieial  authority  over  £nr^ Ami  in  his  (Edw.  )I.) 
'*  daies,  not  only  in  meere  spiritual  jurisdiction  (which  all.  the 
<'  bishops  of  England  professed  to  receive  from  him)  but  alao 
'<  in  external  disposing,  when  he  would,  of  bishopricks  and  other 
''  prelacies,  notwithstanding  all  the  complaints  made  in  his  fa- 
**  ther's  and  grandfather's  times  about  that  matter,  may  be  made 
**  evident  by  many  examples."  The  first  of  which  example  is 
that  of  pope  Clement  V.  suppressing  the  knights  templars^  and 
appointing  their  lands  to  the  knights  hospitalers.  This  was  cer- 
tainly an  act  of  civil  or  temporal  power,  and  the  learned  divine 
observes,  "  That  the  decree  was  obeyed  in  England  without  rens- 
**  tance."  This  may  indeed  prove  the  acquiescence  of  the  nation* 
not  their  obligation  to  obey  it :  And  if  this  decree  of  the  pope  had 
been  looked  upon  as  absolutely  binding  and  compulsory,  it  would 
have  been  useless  for  parliament  to  have  confirmed  it,  as  Father 
Parsons  assures  us,  after  Walsingham  it  did»  The  next  ex- 
ample is  of  the  same  pope's  rejecting  Thomas  Cobhamt  chosen  by 
congi  d*elire  to  the  see  of  Canterbury^  who  went  to  Avignon  ac* 
cording  to  the  custom  of  those  days  to  be  confirmed  and  invested 
by  the  popie ;  and  his  holiness  appointing  at  his  own  motion  and  dis- 
cretion T^^m/xi  Reynolds  xo  that  see,  to  whom  he  sent  both  the  inves- 
titure and  pall  ;*at  which  the  king  and  queen  were  greatly  contented. 
Whoever  admitted  the  collation  of  spiritual  jurisdiaion  to  be  made 
by  the  bishop  of  Rome  by  confirmation,  &c.  must  also  have  ad- 
mitted his  right  of  appointing  in  the  first  instance.    We  do  net 

*  Aonrer  to  Coke,  p.  979. 
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find  the  parliament  confirming  the  appointment  of  archbishop  Rijh 
nsids. ,  Had  he  been  appointed  by  the  king»  the  confirmation  must 
have  been  made  from  Rome.  For  confirmation  imports  the  su- 
premacy or  transcendancy  of  that  very  power>  by  virtue  of  which 
the  origioal  act  is  done. 

The  whole  ojF  Caudrefs  case^  which  was  an  action  of  trespass  Caudicy't 
for  breaking  his  clo^e*  he  having  been  deprived  of  his  living  by  a  *^^* 
cntcnce  of  certain  ecclesiastical  commissioners  appointed  under 
1st  Eliz.  c.  I.  immediately  concerned  the  civil  establishment  of 
religton,  which  was  the  possession  of  lands  in  Sngbmdw  which 
could  be  neither  r^uiated  nor  aflected  otherwise^  than  by  the  laws 
of  England,  Had  indeed  the  civil  power  proceeded  against  Gr»« 
drtf  for  administering  the  sacraments  or  preaching  the  word  of 
God  to  his  parishioners,  he  retaining  the  jurisdiction,  which  he  had 
ceretved  from  his  lawful  bishop  by  institution^  then  indeed  would 
the  mU  power  have  exceeded  their  limits,  and  encroached  upon 
the  sftri/ual  governooent  of  the  church,  which  must  by  its  nature^ 
within  the  range  of  its  proper  objects,  be  for  ever  independent  of 
the  atate.  No  power  upon  earth,  but  that  which  gave  it,  could 
deprive  him  of  the  spiritual  jurisdicrion,  which  he  received  from 
his  bishop,  whose  attorney  or  delegate  he  was,  for  though  by  law 
after  institution  he  acquired  by  induction  a  freehold  or  life  estate  in 
the  land,  glAc  or  tithes  belonging  to  his  parsonage,  yet  his  spiri- 
tual faculties,  mission  or  jurisdiction,  by  virtue  of  which  he  was 
authorized  to  minister  the  gosjpel  to  his  parishioners,  and  they 
bounden  to  obey  him  could  only  be  revoked,  suspended,  or  an^- 
Dulled,  exclusively  by  the  bishop,  who  instituted  hinif 

In  the  year  1275  (3  Edw.  I.)  the  parliartient  complaining,  that  ParlUmeat 
the  state  both  of  the  realm,  and  of  holy  church,  had  been  ill  bwsin'ihe 
kept,  pmr  ce  que  Testat  de  son  royaulme  et  de  seynte  eglise  adeste  mal  vj^'i^' 
ffitfnrz,  they  confirmed  and  settled  the  points,  in  which  the  nation 
cocnptained  abuses  had  existed.      The  first  complaint  was  of  the 
abuse  of  the  hospitality  of  religious  houses,  by  which  they  were 
so  impoverished,  that  they  could  neither  maintain  their  own  religi- 
ous nor  give  the  charities,  for  which  they  were  instituted :  this 
was  semedied  by  the  act.     The  next  abuse  complained  of  was^ 
that  clergymen,  who  by  the  privileges  of  the  church  of  England 
were  exempted  from  trial  and  punishment  by  the  lay  courts,  were 
HOC  delivered   over  to  their  ordinaries :  the  act   therefore  con- 
finned  the  privileges,  and  enacted,  <<that  they,  which  be  in- 
Acted  of  such  oflfences  by  solemn  inquest  of  lawful  men  in  the 
luog's^GOUCtt  lA  DO  manner  shall  bedelivteed  without  due  purgation, 
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so  that  the  king  shall  not  need  to  provide  any  other  remedy  therein/* 
Hence  it  clearly  appears^  that  the  privilege,  which  the  English 
clci^gy  enjoyed  of  not  being  tried  and  punished  by  the  lay  courts, 
was  originally  granted  to  them  by  the  state  j  it  also  appears  that  in 
t|iese  times,  clergymen  were  indictable  for  offences  in  the  kings* 
courts,  andalthough  their  punishments  were,  referred  to  the  ordinary, 
yet  were  they  so  referred  by  the  civil  power,  which  also  provided^ 
in  case  due  purgation  were  oot  made,  that  the  civil  executive  power 
should  provide  a  further  remedy  5   which  it  certainly  could  not  do, 
if  the  delinquent,  by  virtue  of  his  order  or  otherwise,  were  not 
subject  or  liable  to  the  civil  power  or  jurisdiction  of  the  state* 
Sritute  of         Four  years  after  the  passing  of  this  act,  (7  Edw-  I.)  the  English 
monmaio.     p^jjij^ment  gave  the  most  unequivocal  proof  of  their  possessing 
the  supreme  dominion  of  all  the  property  in  the  kingdom,  in 
passing  the  statute  oi  Mortmain 9  which  act  prohibits  the  appropria- 
tion of  lands  to  the  church.     But  if  the  church  can  possess  lands 
jure  dhinop  or  by  any  title  paramount  to,  or  independent  of  the 
civil  power,  then  could  not  the  civil  power,  by  any  act  whatso- 
ever, prevent,  or  hinder  the  church  from  taking  them :  and  al- 
though it  might  be  questioned,  whether  the  power  of  hindering  a 
specific  appropriation  of  property,  imported  the  ahum  dominium  o£ 
it  in  the  prohibiting  power,  yet  when  that  power  goes  the  length 
of  forfeiting  the  property  to  its  own  use,  for  the  very  attempt  of 
appropriating  (even  to  God  or  the  church,)  there  can  be  no  room 
for  doubting,  whether  the  supreme  dominion  over  the  property 
vest  in  the  supreme  civil  power  of  the  state.     In  fact  this  ahum  and 
supremum  dominium  can  not  vest  elsewhere  :  it  is  not  in  its  nature 
transferable  or  extinguishable,  and  is  incompatible  with  the  like 
claim,  or  title  of  any  subordinate  individual  or  corporation. 
Parliament        In  thc  35th  of  Edw.  I.  (A,  D.  1307}  the  parliament  in  directing 
difecuthc     jjy  ^hom  and  on  what  occasions  trees  might  be  felled  in  church- 
orSSs*b     yarfs,  gravely  and  solemnly  declared,  that  •«  Trees  which  be  grow- 
finU.**'        **  »ng  "^  church-yards,  are  to  be  reckoned  amongst  the  goods  of 
"  the  church,  the  which  laymen  ,  have  no  authority  to  dispose, 
«•  but  as  the  holy  scripture  doth  testify,  the  charge  of  them  is  com- 
V  mitted  only  to  priests  to  be  disposed  of."     And  yet  this  same  le- 
gislature consisting  of  hymen  (whatever  elegy  men  were  there  acted 
in  a  lay  capacity)  after  this  declaration,  make  this  singular  law,  and 
forthis  singular  reason,  "  Yet  seeing  those  trees  be  often  planted 
«  to  defend  the  force  of  the  wind  from  hurting  of  the  church,  we 
«  do  prohibit  the  parsons  of  the  church,  that  they  do  presume  to 
**  fell  them  unadyiscdly.  but  when  the  chancel  of  the  cbuicb  doth 
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••  wint  necessary  reparations*  &c/'  Now  what  cflfect  the  use  of 
the  trees  in  defending  the  churth  from  the  winds  could  have  in  au- 
tborizing  laymen  to  dispose  of  church  goods,  which  they  declare 
can  only  be  disposed  of  by  priests,  I  cannot  discover*  However 
the  operative  part  of  the  statute,  which,  being  still  unrepealed,  is 
IS  binding  upon  the  nation  at  this  hour,  as  if  it  had  been  passed  in 
the  last  session  of  parliament,  is  what  must  direct  our  judgment  and 
coodua  upon  the  question  :  and  by  the  operation  of  this  act  of 
parliament,  which  has  operated  for  nearly  500  years  upon  the  En- 
glish nation,  we  are  bounden  to  believe,  that  the  civil  legislative 
body  did  on  this  occasion  exercise  their  supreme  controul  and  do- 
mioioQ  over  church  property  :  for  to  prohibit  the  incumbent,  for 
the  time  being,  to  enjoy,  profit,  or  dispose  of  these  trees,  and  to 
direct  and  enjoin  their  particular  and  exclusive  appropriation,  is 
eridently  to  dispose  of  them  to  all  intents  and  purposes*  And 
thus  on  all  occasions  mly  layman  or  the  supreme  civil  power 
lawfully  act,  because  in  them  alone  such  supreme  controul  and 
dominion  over  the  temporalities  of  the  church  exist. 

In  the  same  year  the  English  parliament  in  regulating  the  appli*  P-uiiammt 
cation  of  the  r^enues  of  religious  houses  exercised  the  full  and  su-  Jl/Jj*  *.*^^.,'*" 
preme  coptroul  and  dominion  x)ver  them  i  first,  by  enjoining,  that  cf  rriigious 
IK>  part  of  them  should  be  diverted  from  the  laudable  purposes  to  "  '^  * 
Fhich  the  royal  and  other  founders  had  intended  and  been  enar 
bled  by  the  state  to  appropriate  them  :  and  then  by  specially  pro* 
hibiting  the  application  of  any  part  of  them  to  any  foreign  pur? 
poses,  or  to  the  order  of  any  alien  superior  x  though  the  act,  which 
expressly  forbids  such  spiritual  superiors  of  the  different  religious 
orders  to  export  or  appropriate  any  part  of  the  temporalities  of 
their  religious  subjects,  as  expressly  and  unequivocally  admits  and 
ad^nowledges  their  i^/r//W  jurisdiction,  by  which  they  are  con- 
-^ituted  the  spiritual  siifer\oTS,  and  by  which  their  j//V//Wsub- 
jcas  owe  them  an  obedience  and  submission  neither  liable  to,  nor 
dependent  upon  the  civil  power.  '<  Moreover  our  foresaid  lord 
the  king  deth  inhibit  all  and  singular  abbots,  priors,  masters, 
and  governors  of  religious  houses  and  places,  being  aliens,  to 
"  whose  authority,  subjection,  and  obedience,  the  houses  of  the 
'^  ame  orders  in  his  kingdom  and  dominion  be  subject,  that  they 
do  not  at  any  time  hereafter  impose,  or  by  any  ipeans  assess  any 
uUiages,  payments,  charges,  or  other  burdens  whatsoever  upon 
the  monasteriA,  priories,  or  other  religious  houses  in  subject 
'*  tjon  unto  them  (as  is  aforesaid)  and  that  upon  pain  of  all  they 
^  hayc  or  may  forfeit,"    Can  any  ^h^ng.  more  clearly  dethon« 
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strate,  that  in  the  judgment  of  our  ancestors,  the  s/>iritual  power 
or  jurisdiction  gave  no  right  or  dominion  over  the  temporal  pos- 
sessions of  their  spiritual  subjects  ?  And  therefore  the  same  legis- 
lators explicitly  declared,  that  though  they  denied  all  right,  pow- 
er, or  authority  in  these  aRen  Superiors  over  the  temporalities  of 
their  J/zV/'/ua/ subjects  in  England,  ''  It  is  not  the  meaning  of  our 
**  lord  the  king  to  exclude  the  abbpts,  priors,  and  other  religious 
**  aliens  by  the  ordinances  and  statutes  aforesaid,  from  executing 
^*  their  office  of  visitation  in  his  kingdom  and  dominion ;  but 
they  may  visit  at  their  pleasure  by  themselves  or  others  the  mo- 
nasteries and  other  places  in  this  kingdom  and  dominion,  in 
subjection  to  them,  according  to  the  duty  of  their  office 
in  those  things  only^  that  belong  to  regular  observation,  and 
•*  the  discipline  of  their  order."  A  notable  instance  this  of  our 
ancestors' discrimination  between  the  j^r/V^i^/ jurisdiction  of  the 
see  of  RomCf  from  which  they  allowed  these  alien  superiors  to 
derive  their  power,  and  their  right  and  duty  to  resist  any  papal 
claims,  pretensions,  or  assumptions  of  temporal  and  civil  powet" 
within  the  realm  of  England. 
Eccletttfti-  Some  controversial  writers,  and  they  are  seldom  unprejudiced 
txet  jure  iu-  cven  Upon  facts,  have  attributed  all  the  ecclesiastical  immunities  and 
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privileges  to  a  divine  right,  or  at  least  to  a  grant  from  the  pope, 
which  they  held  to  be  paramount  to  the  civil  or  any  human  claim 
or  title  whatever.  The  fifteenth. article  of  the  artlculi  cleri  tn- 
presses  the  true  and  real  ground »  upon  which  these  liberties  of  the 
church  of  England  were  enjoyed.  Gaudebit  ecclesiasticd  libertatt 
juxta  laudahilem  consuetudinem  regni  hactenus  usitatam  :  that  is  by 
the  common  law  of  the  land :  but  the  statute  law  may  alter  the 
common  law :  therefore  must  these  liberties  be  liable  to  the  controul 
of  the  legislature,  which  they  would  not  be,  if  they  were  holden 
jure  divino,  by  divine  institution.  Upon  this  same  ground  or  prin- 
ciple by  the  fourteenth  of  Edw.  III.(  A.  D.  i  340.)  spiritual  per- 
sons* goods  were  not  to  be  taken  in  purveyance,  without  the 
owners'  consent :  and  their  temporalities  were  not  to  be  seized, 
**  without  good  cause  according  to  the  law  of  the  land  and  judg-^ 
**  ment  thereupon  given.'* 
Sutttft  of  'The  grand  assertion  of  the  national  rights  over  the  civil  esta* 
frovhort.  blishment  of  the  Roman  Catholic  religion  was  the  twenty-fifth  of 
Edw.  III.  commonly  called  the  law  of  provision  znA  pr^emumre^ 
which  put  all  purchasers  of  provisions  from  Rome  for  abbies  and 
priories  out  of  the  king's  protection.  Of  this  law  Polydore  Vir- 
gil  speaks  thus  :  (lib.  ig.)  «  King  Edwaid  the  Third,  of  all 
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"  other  kii^s,  by  the  sentence  of  his  council  fi.  e.  of  his  parlit* 
"  ment,  then  generally  called  the  great  council)  did  decree  most 
horrible  punishment  unto  those,  that  for  the  time  to  come^ 
should  in  any  part  of  the  world  obtain  English  benefices  from 
the  popeof  A^m^,  or  should  carry  any  causes  unto  him,  but  only 
by  appeal."  Father  Parsons  the  great  advocate  of  the  Roman 
Catholic  cause  in  his  day  attributes  the  passing  of  this  act  **  X»  the 
influence  of  Edward's  son  John  of  Gaunt »  who  was  a  disorderly 
"  man  of  those  days,  and  much  cried  out  upon  by  all  the  com* 
**  monwealth  :  the  king  being  then  grown  old  and  feeble  as  well 
"  in  judgment  as  in  body,  &c  *.'*  I  doubt  whether  this  reverend 
divine  be  perfectly  correct  in  this  statement :  it  does  not  tally  with 
other  historians  :  and  about  twenty-five  years  after  this  time  Ed-  , 
ward  III.  viz.  in  the  fiftieth  year  of  his  reign,  consented  to  an  act 
of  prohibition  to  arrest  priests  aaually  officiating  at  divine  ser- 
vice; which  though  it  be  in  support  of  the  privileges  of  the 
chiuch,  and  seems  to  clear  this  prince  from  any  imputation  ot 
crushing  the  clergy,  still  it  proves  to  demonstration,  that  priests 
trereat  other  times  liable  to  civil  arrests,  and  therefore  were  not 
out  of  the  controul  of  the  r/W/ powers. 

It  would  be  difficult  more  distinctly  to  trace  and  maik  in  Preciic  im 
what  the  c'ruil  establishment  of  the  church  of  England  then  con-  both'of^i3 
sistedy  and  upon  what  grounds  it  rested,  and  ought  to  be  sup-  "tual  and 
ported.  The  act  does  not  even  obliquely  question  or  call  in  doubt  powtr. 
the  right  of  the  bishop  of  Rome  to  confer  spiritual  jurisdiction  by 
confirmation,  investiture,  or  institution  ;  but  it  only  touches  the 
T%ht  of  nomination,  election,  or  presentation,  and  induction, 
whidi  are  civil  rights,  as  before  observed,  and  appendant  to  the 
civil  establishment  of  religion,  and,  therefore,  necessarily  under 
the  direction  and  controul  of  the  civil  power.  So  says  Parsons  +  ; 
*'  This  proveth  no  spiritual  jurisdiction  at  all  in  any  presenter ; 
but  only  power  of  presentation,  which  may  be  in  any  man 
that  hath  the  jus  patronatusJ'*  Parsons  therefore  was  war- 
ranted in  contradicting  the  conclusion,  which  Sir  Edward  Coke 
drew  from  this  act,  that  *'  then  the  common  law  giveth  to  the 
**  king,,  as  to  the  supreme,  within  his  own  kingdom,  and  not  to 
^  the  bishop  of  Rome  power  to  provide  a  competent  pastor  to  the 
*"  church.*'  To  justify  this  deduction  the  right,  (upon  failure  of 
the  patron,  ordinary,  or  metropolitan  to  present  within  the  time 
prescribed)  should  have  been  established  in  the  crown  to  appoint 
and  provide  the  church  with  a  competent  pastor :  and  to  confer 
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upon  him,  that  spiritual  jurisdiction^  which  bis  parishioners  shouM 
be  obliged  to  acknowledge  and  obey  j  whereas  the  king  in  this 
last  insunce,  was  by  the  act  enabled  to  do  no  more,  than  the  lay  pa- 
tron in  the  first,  which  was  to  present  or  nominate  a  clerk  to  be 
afterwards  approved  of  and  instituted  or  confirmed  by  the  spiritual 
PrtMotatiM  ^  ^^^'«'«^''"^«'  superior.     So  P^irsons  says  rightly,  "  The  prince 
a  civil  in-     "  in  this  case,  cannot  put  -in  a  pastor  immediately  from  himself, 
•piriiua'  *    "  S^'^^^i  *""  spiritual  jurisdiction  over  souls ;  but  tnust  present  him 
fishu  "  to  the  bishop  or  metropolitan,  to  be  inducted  by  him  and  endued 

with  that  jurisdiction  2  which  he  should  not  do  if  his  own  au- 
thority spiritual  were  greater  than  the  $aid  bishops  or  arch- 
««  bishops  •. "    It  appears  from  the  year  books,  which  preceded  the 
reformation,  that  by  the  common   law  of  the  land,  ap  English 
bishop  elected  under  a  congi  d'elire  consecrated  or  even  invested 
with  the  temporalities  by  the  king,  was  not  a  complete  bishop  till 
he  was  confirmed  by  the  pope ;  for  this  confirmation  was  the  act, 
by  which  he  received  his  j/inVwtf/jurisdiction  or  mission.     This 
was  expressly  laid  down,  in  the  bishop  of  Salisbury's  casefHil.  41. 
Edw.  III.  6.)    "  Although  he  be  elected,  it  behoveth  him  to 
"  be  confirmed  by  the  pope,  and  it  may  be  that  the  pope  may 
•*  refuse  him  for  non  ability  or  other  cause,  &c."     **  Car  tout 
"  soii  il  eslie,  il  cotivient  etre  confirm  del  pape^  et  poit  estri  que  le 
*•  pape  luy  voct  refuser  pur  non  ablUtie  ou   autrement**     This 
confirmation  by  the  pope  appears  by  other  cases,  certainly  not  un- 
known to  Sir  Edward  Coict  to  have  been  necessary  for  every  En- 
;/rVA  bishop:  for  it  was  holden  in  (38  Edw.  III.  Mich.  31.}  that 
"  even  after  election  and  confirmation^  the  freehold  of  his  tcmpora- 
••  lities,  was  not  in  the  bishop  before  be  had  sued  for  them  out 
"  of  the  king's  hands  t." 
Premumirt        T"he  distinctive  line  of  demarcation  between  the  spiritual  and  tern* 
«or«ppeaU    poralpowcT  IS  Still  more  strongly  drawn  by  the  a7th  o/t/je  sarfie  king. 
St.  I.e.  I.  (A.  D.  1353O  Under  that  act  the  penalties  of /rfOT«wW 
are  incurred  for  suing  in  a  foreign  realm,  (i.  e.  at  Rome.)  and  im- 
peaching  judgment  given  in  the  king's  courts,  in  any  plea,  whereof 
the  cognizance  pertainetb  to  the  king's  courts^  or  of  things  whereof 
judgments  be  given  in  the  king's  courts.     This  reservation  or  limita- 
tion  clearly  embraces  all  objects  of  the  civil  povver ;  such  are  the  pos- 
session and  disposition  of  property,  realznd  personal,  wills,  &c.  but 
it  goes  not  to  afiect  the  validity  of  the  sacraments  of  Christ*s  church ; 
^  the  regulation  of  purely  spiritual  discipline,  such  as  the  mode  of 
administering  the  sacraments,  the  form  of  rituals,  the  observance 
of  leasts,  fasts,  &c.  the  active  and  passive  requisites  for  conferring 
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hoiyonto  and  spiritual  jurisdiction,  the  conditions  and  eflects  of 
podfi^/W  excommunications,  suspensions,  interdictions^  abso* 
hitioDs,  and  wkat  constitiite^  heresy  aqd  schismi  &c.  of  all  which 
isnB^  the  king's  CQur^  have  no  cognisfance. 

Wc  dearly  perceiye  by  the  statute  of  circu^pec/i  agjtis,  13  sutv^eof 
BJw.  J.  (A.  D.,1285),  which  ascertains  certain  cases,  in  which  chcumipec. 
die  |uDg*s  piphibitiQn  does  not  lie,  that  the  rights  and  privities  of  ^ 
the  cGpIestastical  cpurts  weie  not  pretended  to  be  paramount  to,  and 
iodepcodent  of,  the  legislature :  for  the  application  to  parliament 
tofiiand  determine  the  authority  of  these  courts  christian^  ai^dto 
iflDit  the  royal  prerpgative  in  controuling  them,  is  a  demonstration* 
dut  in  the  eyes  of  the  naticui  at  thaf  time,  hoth  the  authority  of 
ihecoaits,  and  the  prerogative  of  the  king,  were  under  the  superin- 
tendince  and  controul  of  parliament.  This  statute  declares,  thi|t 
pidates  shall  not  punish  '*  for  leaving  the  churchyard  un^iqaed,  or 
'*  for  that  the  church  is  uncovered,  and  not  conveniently  de<iked|  in 
"  which  case  none  other  penance  can  he  enjoined  than  pecuniary  :*' 
aod  several  other  matters,  that  neither  the  bishop  nor  the  king 
vcitby  the  constitution  empowered  tq  command  ow  enforce  with- 
out the  authority  of  parliament.  Upon  this  principle  was  it,  that  the 
andcQt  writ  of  summons  to  parliament  expresses  one  of  the  prin- 
opal  ends  of  thp  parliament  to  be,  to  see,  anc)  to  protect  the  civil 
cttibllshment  of  religion,  de  arduis  et  urgtntihus  ncgoiiii  s/alum 
tt  definsianem  eccksia  Anglicans  concerneniibus. 

This  transcendent  and  exclusive  superintendance  of  the  civil  Profligacy 
tsiablishmcnt  of  religion,  which  of  course  comprehends  tithes  and  |^u^*°*  ^ 
^1  other  ecclesiastical  in^munities,  was  as  fully  acknowledged  by  Turk  loi 
our  ancestors  tq  reside  in  the  state,  whilst  they  admitted  the  spiri-  ^^' 
te«/ supremacy  of  an  universal  bishop,  as  by  their  successors,  who 
lunre  refused  to  acknowledge  that  supremacy  in  the  see  of  Rome, 
The  profligate  *  king  John  sent  Sir  Thomas  Harrington,  Sir  Ralph, 
NichilsoH,  and  Sir  Thomas  of  London,  as  secret  ambassadors  to 
the  grand  Turl,  Admiralius  Murmelinus,  to  oflFer  to  embrace  his 
idigioQ  and  to  make  his  kingdom  tributary  to  him,  which  the 
poerous  infidel  nobly  declined  accepting  of,  from  the  contempt 
he  had  of  the  base  proposer.     In  the  next,  viz.  the  14th  year  of 
kis  icign  (by  his  charter  of  ihe  5th  of  May)  he  surrendered  his 
kingdom  of  England  and  of  Ireland  tq  Pope  Innocent  III.  cum 
tmmum  consiUo  Baronum,  as  he  inserted  in  the  charter,   binding 
Umaelf  from  thenceforth  to  hold  both  as  fxdary  to  the  pope,  paying 
for  them  annually  1000  marks.     He  did  homage  and  fealty  to  the 
pope  by  the  hands  of  Pandulphus  his  legate,  and  this  was  accepted 
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and  raitiied  by  the  pope»  as  it  is  expressed  in  the  buBm  auna.    The 
futility  of  this  surrender  to  the  pope,  appears  from  the  parliameot 
Cooftituri.    rolls  (Rot.  cl.  An.  3.  Edw.  I.  m.  9.  in  Sched.)  "  Pope  Greprj 
to  the  pope    "  demanded  of  king  Edward  I.  by'letter  the  annual  tribute  of 
waS^?"      *'  '^*^  marks.    The  king  answers,  that  without  the  prelate* 
<*  and  nobles  of  his  kingdom,  he  can  give  no  answer :  and  that 
<*  he  was  bounden  by  his  coronation  oath  to  preserve  the  rights 
'*  of  his  kingdom  entire,  and  not  to  do  any  thing,  which  could 
**  affect  his  crown,  without  their  consent  and  advice." 
tikecon.         Afterwards  in  the  40th  year  of  Edw.  III.  the  pope  demanded 
wani'iiL     of  the  king  homage  for  his  kingdoms,  and  all  the  arrears  of  the 
and  hit  par-  annual  tribute  granted  by  J^hn  (but  never,  it  seems,  paid)  and  threat- 
ened to  proceed  against  him  for  recovery  thereof:    whereupon 
he  convened  his  parliament,  and  they  passed  a  very  special  act, 
which  is  not  among  the  printed  acts,  but  is  to  be  found  (Rot. 
Pari.  40  Edw.  III.  num.  8.)  and  in  it  they  recite  the  whole 
matter,  and  enter  minutely  into  the  nature  of  the  sovereignty  and 
independency  of  this  realm,  and  the  unfounded  claim,  which  the 
pope  set  up  to  a  temporal  authority  over  it,  alleging  tmly  by  **  the 
*'  prelates,  dukes,  earls,  barons  and  gentlemen,  that  the  said  king 
**  John,  nor  any  other,  could  put  himself,  nor  his  kingdom,  nor 
his  people,  in  such  subjection  (or  vassalage)  without  their  con- 
sent and  agreement ;  and  that  it  appeared  by  much  evidence 
"  that  if  it  were  done,  it  was  without  their  consent.**    And  they 
pledged  themselves  to  resist  any  attempts,  that  might  be  made  by 
his  holiness  to  enforce  his  claim. 
Liktconauct      Several  acts  were  passed  in  ihe  reign  of  Richard.  II.  which 
htirei^w  emphatically  confirm  these  observations,  and  prove  that  our  an- 
Rich.  II,      cestors  perhaps  more  seldom  lost  sight  of  the  difference  between 
the  spiritual  and  temp$ral  powers,  than  their  successors.     For  by 
the  1st  of  that  king,   the  legislature  expresses  the  reasons  and 
motives  for  their  confirming  the  rights,  liberties  and  franchises 
of  the  church,  viz.  ^*  to  nourish  peace,  unity,  and  concord  in  all 
«•  the  parts  of  our  realm."    This  was  the  only  and  proper  trust 
and  delegation  from  the  community  to  the  legislature. 
Legislative        By  the  5th  of  this  king,    the  sheriffs  were  commissioned  to 
?il»"  f^thc"    apprehend  all  preachers  of  heresy  and  their  abettors.    The  Icgis- 
two powers.   lature  undertook  not  to  examine,  or  to  determine  what  constituted 
heresy  :  that  they  left  to  the  church.    They  affixed  guilt  to  these 
heretical  preachers  for  preaching  without  license  (i.  e.  without 
faculties,  mission,  or  jurisdiction,)  either/r^yi  the  popi^  ordinarjf  cr 
0thir  sufficiint  authority:  an  avowal  (^  the  EngKsb  legislaturtj 
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that,  anowing  of  a  primacy  of  j;^in7f/a/ jurisdiction  in  the  see  of 
Rme,  and  that  no  spiritual  jurisdiction  could  flow  from  the  civil 
nagistiate,  the  two  powers  were  perfectly  separate  and  indepen- 
dent of  each  other. 

Those  I^islatoTS*  who  distinguished  So  very  accurately  thesepa*  Their  fiir- 
me  eflects  of  each  of  the  two  powers,  gave  in  the  next  year  a  I^SIaSa^' 
fipofa  proof  of  their  discrimination :  for  in  the  year  1383,  they  pas> 
xd  an  act  against  aliens*  purchasing  church  benefices  in  Englandt 
far  ahhough  they  admitted,  that  the  chief  paitor  of  the  church 
ooidd  give  license,  mission,  or  jurisdiction  to  any  person,  alien  or 
ntxTe,  to  preach  the  gospel  6i  Christ  in  England^  which  was  a 
pure  sfirittuJ  power,  yet  as  church  benefices  consisted  of  proper- 
ty, which  is  essentially  subject  to  the  controul  of  the  state,  thej 
pioperiyvexcluded  aliens.  Pope,  and  others,  from  all  enjoyment, 
di^)osaU  or  controul  over  them.  It  was  a  further  proof  that  they 
considered  presentations  as  a  mere  civil  right,  subject  to  the  juris- 
diction of  the  king's  courts,  because  the  legislature,  in  the  I'ath  of 
tins  same  kii^»  (Richard  IL)  passed  an  act,  that  the  king's  pns 
semee  should  not  be  received  to  a  church  full  of  an  incumbent* 
till  he  had  rtcwend  it  by  law*  In  a  word,  although  this  king,  by 
a  particular  statute  passed  in  th^  2d  year  of  his  reign,  enjoined  all 
his  subjects  to  pay  obedience  and  submission  to  Pope  Urban^ 
■gainst  the  anti-pope  Clement  VII.  and  therein  called  him  the 
aJf  true  head  of  the  church :  yet  he  did  not  think  it  inconsistent 
vith  that  declaration,  to  enacts  that  the  crown  of  England  ought 
not  in  any  thing  touching  the  majesty  or  regality  of  the  same  crown  to 
k  suhmittid  to  the  bishop  of  Rome^  nor  the  laws  and  statutes  there^ 
to  be  taien  away  or  enabled  by  him,  &c.  The  conclusions,  which 
Sir  Edward  Coke  draws  from  these  statutes  are  unwarrantable  in 
die  extreme.  So  far  from  proving,  that  tliere  v^as  any  spiritual 
power  in  the  king,  they  directly  demonstrate  that  king  Richard 
acknowledged  the  spiritual  supremacy  in  the  see  of  Rome,  thougii 
he  asserted  his  own  temporal  sovereignty  and  regality  to  be  wholly 
independent  of  that  see. 

Parsons  says  that  after  the  death  of  Richard  II.  *  **  entered  and  Ktmtmt 
•*  ensued  in  the  crown,  three  Henries  of  the  line  of  Lancaster,  JJ^S^hmStt 
'*  who  had  variable  success  in  their  lives  and  temporal  af&irs :  by  3  Hen- 
"  though  in  religion,  and  particularly  in  this  point  of  controversy 
*'  ibbut  spiritual  power  and  jurisdiction  they  wete  all  one.'*    He 
ccBimcuds  every  one  of  them  for  submitting  to  the  spiritual  juris- 

*  Aaiwefto  the  Report  of  Sir  EdtvMni  C9k*t  f»  41a. 
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tlLtion  to  the  see  of  Romct  and  yet  in  each  of  their  reigns  (except 
that  of  the  infant  Edw.  V.)  some  public  national  acts  were  done 
to  check,  limit,  ab^ri^ge,  modify »  or  regulate  the  papal  ri^ts, 
claims,  or  pretensions  over  the  chil  establishment  of  religion  in 
this  kingdomf  For  the  chsi  establishment  of  religion  comprizes 
only  such  objects,  as  are  under  the  controul  of  the  civil  magistrate^ 
and  may  therefore  essentially  be  varied,  revoked,  or  suppressed  bj 
the  same  power,  which  constituted  and  established  it. 

JJlJ^^iy^  Under  Hepry  IV.  the  liberties  of  the  church  of  England  wcm 
repeatedly  confirmed  :  and  yet  those  religious  persons  were  made 
liable  to  a  pramunire,  who  should  accept  of  a  provision  from 
Rome  to  be  exempted  from  regular  or  ordinary  obedience  i  or 
from  payment  of  tithes:  forfeitures  of  all  their  possessions  were 
incurred  by  those  who  should  pay  more  than  the  usual,  or  accus* 
tomed  first  fruits,  to  the  pope  upon  their  promotion  to  eccltsiasr 
tical  dignities.  Provisions  made  from  Rorne  of  any  benefice  full 
of  an  incumbent  were  declare  invalid  ;  and  the  elation  to  eccl^ 
siasticalpromotions,  it  was  declared,  should  be  free,  and  not  interr 
rupted  by  the  pope  (or  the  king). 

HcoryV.  Under  Henry  V.  the  rights  and  franchises  of  the  church  were 

again  confirmed :  and  the  ordinaries  were  empowered  fiy parlia- 
ment J  to  enquire  into  the  application  of  the  revenues  of  certain 
hospitals  and  charitable  foundations.  The  invalidity  of  provisions 
from  Remep  where  benefices  were  full  of  an  incumbent,  was  ^g^in 
confirmed  by  the  statutes.  For  the  extirpation  of  heresy,  powers 
were  given  to  *  justices  of  peace,  justices  of  assize,  (not  to  enquire, 
and  still  less  to  determine  what  was  heresy,  but)  ''  to  enquiry 
^*  of  those  that  held  errors,  heresy,  or  lollardy,  and  of  their  mainr 
M  tainers,  and  that  the  sherili^  or  other  officers  might  arrest  and 
*'  apprehend  them. 

Undtr  In  the  reign  of  Henry  VI.  (v/hich  Father  Parsons  says  +  •'  enr 

BcoryVl.  u  dured  mosi  catholiquely  for  nere  40  years),"  the  rights  and 
franchises  of  the  church  of  England  (which  are  nothing  more  nor 
less  than  the  chil  establishment,  including  tithes  and  chgrch  pro- 
perty of  the  catholic  religion)  were  again  confirmed.  Th&  sa^^^ 
freedom  of  persons  was  granted  to  the  clergy  coming  to  convoca* 
tion,  as  was  enjoyed  by  peers  coming  to  parliament.  (A'proof 
that  tliey  were  otherwise  liable  to  arrests.)  In  consideration  of  a 
subsidy  paid  by  the  clergy,  the  king  granted  a  pardon  of  several 
•flfences  and  forfeitures  to  all  priests  secular  and  religious  (proof  of 

*  5  Rep.  Cuudrefi  caie,  25.  f  P^.  A^.  p.  316. 
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didr  Ikbility  to  the  chil  power).  In  the  8th  of  this  King  the 
ja^es  determined*,  that  excommunication  made  and  certified 
bj  ihe  pope,  had  no  force  to  disable  any  man  in  a  r/Vi/way,  within 
the  realm  of  England i  and  this  was  the  law  of  the  land  :  notwith- 
landing  Parsons  rather  tauntingly  deny  it.  ''  It  groweth  now 
"  somewhat  more  loathsome  and  ridiculous  to  see  Mr.  Attorney 
*  run  so  often  to  this  common  chiitiera  of  ancient  common  laws.**- 
Every  determination  of  the  judges,  not  made  upon  the  statute  Iaw» 
beridence  of  the  conlmon  law,  which  can  only  be  altered  by  the 
siatute  law :  so  that  where  no  statute  law  affects  the  subject,  the 
jw^s  are  bounden  by  their  oath  to  judge  by  the  common  laiv^ 
Yet  in  as  much  as  by  the  common  law  of  the  land,  certain  civil 
cfiects  were  annexed  to  excommunication,  which  of  course  made 
a  part  of  the  avil  establishment  of  the  catholic  religion  in  England^ 
and  this  civil  establishment  could  alone  proceed  from  the  English 
natioD  or  community,  we  find  these  same  judges  allowing  the 
disdrftng  efiects  of  excommunication^  when  it  was  certified  in  court 
by  the  ordinary,  or  archdeacon :  and  the  year  book  gives  this  reason 
ibr  the  pope's  exconmiunication  and  certificate  not  civilly  disabling 
Ki  Englishman  pour  ceo  que  il  rfest  minister  le  roye^  ne  de  sa  courts 
kcanse  the  pope  is  neither  an  officer  nor  minister  of  the  king  or  his 


It  further  appears  by  the  year  books«  which  are  evidence  of  Moiiezeom. 
what,  at  that  time,  was  the  common  law  of  England^  that  the  from  R^me 
excommunication,  of  which  the  courts  determined,  and  the  books  cwwidewi 
ipoke,  was  looked  upon  so  miKh  a  civil  punishment,  that  the 
oidlaaries  were  under  obligation  of  removing  it  or  of  absolving 
the  excommunicated  party,  whenever  the  king  should  order  it, 
tzpon  finding  that  there  was  not  just  cause  for  inflicting  the  punish- 
ment. So  it  was  holden  (74  H.  IV.  14.  f  j  that  excommunication 
by  the  pope  should  not  operate  any  disability  of  suing,  for  that 
ibe  court  could  hot  write  to  the  pope  to  absolve  him,  if  the  cause 
(fid  not  belong  to  him :  and  no  man  should  be  disabled  by  an 
excommunication  imposed  by  any  other  person,  than  a  bishop 
widiia  the  realm,  to  whom  the  court  might  write  to  absolve  hina^ 
if  there  were  cause  for  it.  But  neither  the  king  nor  parliament, 
in  those  days,  ever  pretended  to  exercise  any  jurisdiction  or  con* 
fioul  over  the  pure  spiritual  powers  of  the  bishops,  by  way  admit- 
ting  to  the  sacraments  and  other  rites  of  the  church,  those,  whom 
ike  bishops  thought  unworthy  of  them.    The  civil  efiects  of  ex- 

•  8  Hr«.  VI, ib.  3,  i  Ro/it.  Ab.  884. 
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eotntnunications»  which  were  allowed  of  by  \h&EngUsh  natiooi  iht 
legislators  were  conscious  proceeded  from  themselves  ;  and  there* 
fore^  though  they  permitted  clergymen  to  pronounce  the  sen- 
tence, yet  they  always  kept  up  their  power  of  controul  over  it. 
ivf^Mncw-      ^^^  E<lw.  IV.  the  judges  disallowed  the  claim  of  sanctuary 
aries  could    made  by  the  prior  of  St.  John,  within  his  priory,  as  granted  by 
Sy^tbe  pope!  ^^  P^  *  ^^  by  no  right  could  the  pope  afK^ct,  or  interfere  with, 
the  municipal  laws  of  this  land  :  but  to  secure  criminals  from  Iqgai 
process,  by  granting  thcnl,  a  privileged  recess  within  this  realm, 
would  certainly  be  a  direct  and  immediate  interference  with  the 
civil  laws  of  the  country :  therefore  the  civil  or  legislative  power 
was  entitled  to  resist  every  encroachment  aiul  attempt  upon  |itf 
own  rights.    These  R.  catholic  judges  determined,  that  any  ap- 
plication to  Rome  by  the  clergy,  for  any  redress  in  ecclesiastical 
matters,  which  could  be  procured  from  the  ordinary  within  the 
realm,  was  within  the  statute  oipravtunlre  (9  Ed.  IV.  3.)  «•  Slclerke 
"  sue  auterhome  en  court  de  Rome  de  chose  esflritueU  &«  il  polt  aver, 
*'  remedy  de  ceo  en  U  court  son  ordlnane  delns  le  Royaulme,  il  aura 
**  unfremunire,  quia  trahlt  ipsum  In  placltum  extra  regnum,  idee 
<*  in  cofu  statutL'*    This  proves,  that  our  ancestors  allowed  a 
suprem.acy  of  jurisdiction  in  the  see  of  Rome  \  for  to  a  supreme 
court  alone  can  an  appeal  be  made :  and  this  determination  of  the 
court  supposes,  that  there  might  be  spiritual  matter,  where  a 
clergyman  had  not  remedy  from  his  ordinary,  but  only  from  the 
pope.    Upon  this  case  Sir  Edw.  Coke  unwarrantably  concludes, 
that  every  application  to  Rome  was  liable  to  a  premunlre,  when 
the  year  book  says  conditionally,  that  he  sha,ll  not  have  recourse 
to  Rome,  where  he  may  have  his  remedy  in  the  court  of  his  ordinary, 
Resittinceto      Notwithstanding  our  ancestors  shewed  submission  to  the  splri- 
UzMcWf*     /tttf/ jurisdiction  of  the  see  of  ^tf;7i/,  yet  so  jealous  were  they  of 
•weirinr       the  pope's  usurping  or  assuming  any  temporal  power  over  the 
laistoat-     state,  that  the  *^  king  and  council  stopped  the  pope's  legate  at 
thSffagaTost  ^^^<"^>  ^lad  would  not  permit  him  to  come  into  England,  until 
king  or        he  had  sworn  to  attempt  nothing  against  the  king  or  his  crown. 
The  few  weeks  of  the  infant  Edward  the  fifth^s  reign  were  rather 
;m  interregnum  than  a  reign  :  ^nd  during  it  no  act  appears  to  have 
bgen  done  concerning  the  civil  establishment  of  religion* 

The  only  determination  during  Richard  third's  reign  upon  any 
point  affecting  the  civil  establishment  of  religion,  with  reference 
to  Rome,  was  in  the  case  of  Peckham  and  Sondes  f,  where  the  6^ 

«  I  Hea.  VII.  i(.  t  c  JUcb.  in.  %z  Illich, 
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fendant  by  appeal  to  Rotm  had  pnxiired  a  irtue  or  oidcr  f delegacy  J  po^e  99 
10  the  spiritual  court  to  set  aside  a  will.  But  it  was  resolved  J!^'  ^"^ 
ij  the  Judges  in  this  casct  that  such  judgqieot  of  the  court  of 
Jbat  shall  not  prejudice  any  man  at  fbe  C9mm$n  law ;  for  if  an 
cuooiBiunicarioa  be  certified  here,  that  such  a  nun  is  excoro« 
ffluoicatod  in  the  court  of  Ronu^  or  for  any  thing,  which  is  pending 
Id  the  court  of  Rome,  this  shall  not  be  any  disability  here  ;  and 
diepka  was  rqected.  This  is  a  demonstration,  that  our  ances* 
too,  although  they  submitted  to  the  spiritual  primacy  of  the  see 
djRme,  yet  they  would  not,  against  the  wiU  of  the  community, 
Am  of  any  power  in  the  pope  as  the  head  of  the  church,  that 
goqU  produce  a  rn/iV  effect  upon  Englishmen f  thus  rightly  marking 
lite  true  criterion  of  spiritual  powa. 

In  the  reign  of  Heniy  VI  I.  who,  as  Parsons  observes  ♦,  **  ended 
*'  happily  his  life  and  raigne  in  the  Roman  catholic  religion 
"  without  any  change  or  alteration,*'  we  have  a  very  remarkable 
and  solemn  declaration  of  the  EngUsh  nation  touching  the  power 
of  the  see  of  Rome  over  civil  or  temporal  objects  in  this  realm. 

The  pope  had  exconmiunicated  all  such  persons  as  had  bought  Noubie  cue 
ahrni  of  the  Florentines :  and  as  many  English  merchants  had  pur-  n^^^jo^ 


of  them  a  quantity  ofalum,asanecessarycommodity  for  the  ^^  ^^V^ 
doihmmufactoiy,  the  year  books  inform  usf ,  '<  that  on  the  first  Fiwmtim* 
'*  Siturday  after  the  purification  of  the  blessed  Virgin,  in  the 
''  parliament  diamber.  the  chancellor  put  this  question  to  the 
^  judges ;  what  should  be  done  with  the  alum  purchased  of  the 
"  Florentines,  that  was  then  in  England,  because  his  holiness 
^  die  pope,  had  excommunicated  all,  who  had  bought  it  of  the 
**  Fbmtinesf  And  it  was  answered  by  most  of  the  judges:  that 
"  when  merchandize  came  into  this  country  under  the  safeguard 
**  (or  license)  of  the  king,  that  the  king  should  also  give  a  safe- 
*  guaid  (or  warrant)  to  the  merchant,  that  the  goods  should  not 
be  spoiled  ^or  damaged)  in  his  country  and  especially  by  his  sub- 
jects/' Being  of  opinion,  that  the  sentence  of  excommuni- 
catioD  published  by  the  pope  on  this  occassion,  acted  only  upon  a 
m/or/i9ff^0ni/ concern  or  object,  and  was  of  no  validity  in  this 
amtaj^  they  therefore  ordered  the  alum  to  be  restored  to  the 
poduaeis,  and  the  excommunication  to  be  disregarded.  £i  don-- 
fus  en  conclusion  tenend.  f*  les  biens  sort  restoris,  He. 

To  conclude  thete  historical  observations  upon  the  interference  New  r/W/ 
aod  coDtroul  of  our  Roman  catholic  ancestors,  over  the  civil  esta-  !^!|7?  ^'^^ 

CO  bitbops  (• 
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fuoith  tlieir  blishoient  of  their  religion*  we  shall  find  the  fiiU  proof  and  conflf- 
•'"'y*.  mation  of  them  in  istof  Hen.  VII.  c*  4.  intitujcd  "  An  act  to 
''  punish  priests  for  incontinency  by  their  ordinaries/'  by  which  it 
was  made  '*  lawful  to  all  archbishops  and  bishops*  and  other  ordi- 
*'  naries  having  episcopal  jurisdiction*  to  punish  and  chastise 
"  priests*  clerks*  and  religious  men*  being  within  the  bounds  of 
^  their  jurisdiction*  as  shall  Be  convicted  before  them*  by  exami* 
<'  nation*  and  other  lawful  proof  requisite  by  the  law  of  the  church* 
'*  of  advowtry*  fornication*  incest*  or  any  fleshly  incontinency* 
**  by  committing  thetti  to  ward  and  prison*  there  to  abide  for  such 
^*  time*  ais  shall  be  thought  to  their  discretions  convenient  for  the 
■*  quality  and  quantity  of  their  trespass**'  &c.  By  this  act  the  le- 
gislature gave  to  the  bishops  a  m;/7  power*  as  //rn^^rrr/ magistrates* 
to  punish  corporally  by  imprisonment*  and  to  deprive  Engliih 
subjects  of  their  liberty*  as  long  as  in  their  discretion  they  might 
think  proper.  This  the  bishops  could  not  have  done  by  virtue  of 
their  episcopal  authority  :  nor  were  priests  or  religious*  by  their 
order^  ever  exempted  from  the  jurisdiction  of  the  temporal  couds* 
but  only  by  the  grant  of  the  supreme  civil  power. . 
Wbeocedif.  This  right  or  power  of  the  ordinary  to  imprison  their  spiritual 
nitttoT  subjects  for  incontinency*  from  the  year  1485*  became  one  of  the 
ukc  isne.  rights  and  franchises  of  the  church  of  England  i  but  as  it  was  of  so 
recent  a  date*  and  we  trace  the  commencement  and  grant  from  the 
act  of  Henry  VII.  there  is  no  difficulty  in  forming  our  minds  to  the 
persuasion  or  conviction  of  its  having  been  granted  by  the  state. 
Thus  stand  all  laws  of  the  civil  establishment  of  religion*  which 
are  generally  comprised  under  the  terms*  rights*  liberties,  privi- 
leges* and  franchises  of  the  church :  and  these  were  repeatedly 
confirmed  by  our  ancient  statutes,  l^heir  origin  and  establishment 
were  equally  civil  and  temporal^  whether  they  arose  out  of  the  com« 
mon  law  or  the  statute  law  :  for  each  law  is  the  direa  emanation 
of  the  will  of  the  people*  by  which  alone  it  acquires  its  binding 
force.  The  existing  generation  wills  the  continuance  of  an  im- 
memorial usage*  which  cannot  be  traced  to  its  origin :  and  that 
gives  sanction  to  the  common  law :  the  same  will  of  the  existing 
community  gives  continuing- vigour  and  force  to  a  written  act  of 
parliament,  and  constitutes  the  operative  quality  of  the  statute  law* 
Farioni*t  Had  Parsons  been  more  attentive  to  the  source*  origin*  nature* 

of  u|^in!>nt   and  effects  of  municipal  laws  in  general*  he  would  not  have  fallen 
?^***'*  *"^*  *P^o  such  incongruity  of  argument  upon  the  common  law  of  Eng- 
land.    He  denies^,  that  sanctuaries  in  England  were  granted  or 
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dowed  by  the  common  law  of  the  land,  asserting  *'  that  they  had 
<*  and  have  from  the  see  of  Rome  their  fiaachises  and  liberties : 
"  not  from  the  common  law,  but  from  the  canon  and  ecclesias* 
**  tical."'  and*  he  expressly  allows,  *^  that  it  appeareth,  that. the 
"  delicts  of  clergymen  in  those  days  being  enquired  of  and  pu- 
"  nished  only  in  the  bishops*  courts,  and  not  in  the  temporal, 
"  which  was  a  digni^,  and  no  small  pre>eminence  of  the  prelates 
"  of  England  abov6  many  other  countries,  who  neither  then,  nor 
''  now,  have  the  like  absolute  pre-eminence  in  all  things,  as  hath 
**  byn  shewed.  For  divers  cases  and  causes  doe  appertayne  only 
"  to  spiritual  courts  in  England^  which  are  handled  also  by  secular 
magistrates  in  sundry  other  countreys :  as  namely  that  of  testa- 
ments, and  the  like.  And  this  is  to  be  ascribed  to  the  special 
"  piety  of  our  catholyke  kings  and  country."  Can  there  be  a  more 
direct  avowaU  that  these  rights  or  franchises  were  granted  to  the 
church  of  England  by  the  English  community,  and Wt  by  the  see 
of  Rome  ?  Their  continuance,  therefore,  depends  upon  the  will 
of  the  Engiish  parliament,  hot  upon  that  of  the  pope,  or  any  other 
spiritual  governors  of  the  church. 

Parsons  seems  little  aware  of  his  own  assertions.     He  surely  Lyowood 
would  not  pretend  that  the  see  or  the  court  of  Rome  could  subject  Jjfj  "'p^. 
wills  to  the  jurisdiction  ecclesiastical  in  England^  whiah  are  not  so  <h<'  ^«''* 
in  other  countries,  without  the  consent  and  will  of  the  English  le* 
gislatoic.     So  said  Lynwood  some  centuries  before  Parsons  exists 
ed,  that  the  cognizance  of  wills,  non  de  jure  communis  sed  de  con^ 
snetudine  AngUa  pertinet  ad  judices  ecdesias/lcos  f.      Consuetudo 
is^Sa  is  the  common  law  of  England^  and  according  to  Sir  M. 
•Hdfe^  '<  It  is  the  custom  or  law  of  England^  that  gives  the  ex« 
"  tent  and  limits  of  their  external  jurisdiction  inforo  contentioso** 

The  object  of  these  historical  observations  has  been  to  prove, 
how  invariably  the  practice  of  the  primitive  christians,  and  the  laws 
and  customs  of  our  own  nation,  have  supported  the  principles  here- 
tobre  laid  down.  Upon  thebasis  of  tmth  alone  can  any  institution 
lise  into  consistency,  retain  vigour,  or  acquire  permanency. 

Ere  I  close  these  historical  observations  upon  the  state's  giving  a  What  wat 
temporal  support  and  maintenance  to  the  ministers  of  the  gospel,  J?***  "^^ 
I  cannot  pass  over  what  was  done  by  that  party,  which  usurped 
Ae  government  of  the  kingdom  under  Cromwell.    I  refer  the  more 
iodily  to  the  conduct  of  the  predominant  party  in  those  days,  be- 
Cttse  then  prelacy  was  crushed,  and  the  dissenters,  or  anti-episco- 
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palians  had  the  sovereign  rule.  It  is  difficult  to  find  any  historian 
of  that  troubled  period  devoid  of  partiality.  Dugdalc  thus  shortly 
represents  the  particular  epoch  to  which  I  refer  * :  "  Nor  were 
"  ^^Qisemhly  of  divines  sitting  at  fVisf  minster  less  active;  who, 
*'  having  framed  a  new  confession  of  faith  ^  were  hard  at  work  in 
"  adding  quotations  of  scripture  in  the  margent  of  their  copies, 
"  for  justification  thereof.  And  that  this  blessed  presbytereal  go^ 
"  vemment  might  be  the  more  secure  from  danger,  the  houses  at 
"  Westminster  passed  an  ordinance  not  onely  for  abolishing  the 
**  name,  title,  and  dignity  of  archbishops*  bishops,  &c.  but.  nomi* 
•'  nated,  in  whom  their  lands  should  be  s-ttled,  &c. 

"  Moreover,  as  they  took  care  to  disable  those  of  the  clergy, 
**  which  were  orthodox  and  loyal,  from  preaching  anymore:  $o 
**  to  encourage  all  others,  who  were  for  their  turn,  though  not  at 
''  all  qualified  with  learning,  they  gave  liberty  to  every  bold  and 
":  schisniatical  mechanick  to  preach,  under  the  notion  of  gifted 
.  V  men.  To  which  purpose  an  ordinance  was  brought  into  the 
"  house,  and  read,  for  approving  of  such  illiterate  persons  to  he 
*'  ministers. 

"  And  that  episcopal  government  might  never  return  again, 
"  they  passed  an  ordinance  for  the  sale  of  all  the  lands  belonging 
••  to  the  bishops,  with  special  instnictions  therein  for  the  con- 
"  tractors  and  surveyors.  Amongst  which  instructions,  it  is  not 
**  the  least  observable,  that  for  the  better  encouraging  of  purchas- 
«'  ers,  they  should  sell  them  at  ten  years  purchase.  Nay,  such 
**  was  their  care,  to  make  this  sacrilegious  work  as  plausible 
**  to  the  people  as  might  be,  that,  besides  the  extraordinary  pay 
'<  their  surveyors  of  those  lands  had  (viz.  2oi.  a  day,  and  5^. 
'*  a  day  to  every  boy,  that  did  but  carry  the  end  of  the  measuring 
**  chain)  they  gave  special  directions,  that  the  gentry  and  other 
**  popular  men,  residing  in  these  parts  where  such  larids  lay, 
•*  should  be  feasted  by  the  purveyors  (which  feasts  amounted  to 
**  no  small  charge)  saying  we  must  pay  well  and  hang  well  " 

*^  About  this  time  also,  there  was  a  committee  appointed  to 
**  enquire  intp  the  value  of  all  church  livings,  in  order  to  the 
*«  planting  of  an  able  ministry^  as  they  gave  out,  whereas  in  truth, 
*'  it  was  to  discover  which  were  the  best  and  fattest  benefices,  to 
'<  the  end,  that  the  principal  champions  for  the  cause  might  makt 
"  choice  of  those  for  themselves  (whereof  some  had  three  a  piece, 
'**  and  some  four,  as  is  very  well  knowii)  it  being  apparent  that 

*  A  ihorc  View  of  the  late  TtouVlet  in  EagtanJ,  f,  224. 
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"  where  any  small  benefice  was,  there  the  church  doors  were 
*'  ihuf  up.  The  more  to  justify  which  practice  of  theirs,  I 
"  couU  name  an  askmbly  man,  who,  being  told  by  an  eminent 
*'  person,  that  a  certain  church  in  the  west  of  England  had  no 
**  incumbent,  askt  what  the  yearly  value  of  the  benefice  did 
"  amount  to ;  and  he  answering  fifty  pounds  per  anuum,  the  as^ 
'*  sembly  man  repty'd — ^if  it  be  no  better  worth,  no  Godly  man 
"  will  accept  of  it.'* 

Without  any  remarks  upon  the  warmth  of  this  colouring,  I 
^1  bardy  refer  the  reader  *  to  the  several  ordinatices  of  the 
loids  and  commons  assemble  in  parliament  in  the  year  1644 
1647  and  1648,  for  securing  and  enforcing  the  troe  payment  ojf 
tithes  and  other  such  duties  according  to  the  laws  and  customs  of 
tfe  realm.  From  these  he  will  see  how  all  the  principles,  hertt- 
trfxt  hod  down  in  support  of  a  civil  establishment  of  religion, 
woe  acted  upon  by  that  very  party,  from  which  at  various 
times  have  arisen  the  loudest  complaints  against  such  establiA^ 


83 


•  Vi^  Appeniiz,  No.  I.  and  SdwbcU's  and  Husband's  CoUectiDsf . 


*,: 


G  a 


BOOK    If. 


C  H  A  P,    I. 


H^at  Persons  are  now  entitled  to  receive  Tithes  by  the  Law  9f 

England. 

The  pra^s^  XT  ha9  been  attempted  tbrotighoiit  the  first  book  to  incukate  the 
The  mblsw  8^^**^  obligation  of  all  christians  to  contribute  individuaUy  to 
by  the  stale   the  €upport  and  maintenance  of  the  priests  or  ministers*  who  ad« 
tfoVforthe*  minister  the  gospel   to  them»  whenever  the  exigency  requires. 
goroeicoQ.    This  conscientious  obligation  follows  the  jurisdiction,  which  the 
particular  minister  is  invested  with  over  those  persons  only,  who 
are  lesident  within  the  geographical  extent  of  his  jurisdictiony  and 
who  voluntarily  *  submit  to  that  jurisdiction.     Fortunately  for 
this  nation,  the  civil  magistrate  has  enacted  such  laws  as  operate 
in  ease  of  the  consciences  of  those,  who  admit  .of  the  spiritual 
jurisdiction  of  church  governors,  by  removing  tlie  wants  and  exi- 
gencies of  the  particular  ministers,    who  might  otherwise  have 
called  upon  them  for  a  gospel  eontribution.     Human  laws  made  by 
the  will  and  sanction  of  the  majority  bind  the  whole  of  a  commu- 
nity*   When  individuals  do  not  vokintarily  adthit  of  this  spiritual 
jurisdiction,  but  conscientiously  consider  some  other  person  than 
I        the  established  clergyman  authorized  to  minister  the  gospel  to 
tbem,  and  therefore  entitled  to  demand  of  them  a  gospel  maintenance, 
the  general  commutation  or  state  substitution,  to  which  the  law 
obli^.them  to  contribute,  may  appear,  as  it  really  is,  a  double 
burthen,  in  as  much  as   it  certainly  does  not  exonerate  them 
from  the  legal  obligation,  and  still  leaves  them  to  the  conscien- 
tious dutyujf  maintaining  their  own  parson  or  minister.    The 
dut}' of  th&  legislature  is  to  answer  for  the  exigencies  of  thenoa* 
Theac*iof    jprity,.  which  >binds  the  whole.     The  conscientious  right  of  a 
bi^d"iS5rroi-  4issenxing  minority  to  submit  to  some  other,  or  to  reject  die 
nonty.         spiritual  jurisdiaion  of  the  established  minister,  cannot  becoo^ 

'*  1  sajr  v9luntarilj  .•  fw^th«  adoption  of  any  mode  of  fiuth  mutt  be  the  free  act  of 
z'htt'wsttiX,  The  civil  magistrate  cannot  enjoin,  much  lest  compel  it.  By  preaeM&g 
and  per:u3slon  was  Christianity  esublished ;  by  the  same  neaos  mutt  it  be  ooBtinmd. 
No  kumao  powerfeaa  Unt  (b«  MicCaf  rcvelttioo. 
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tnxiled  by  the  civil  magistrate,  provided  it  proceed  to  no  external 
force  or  tiirt)ulence«  But  then  it  is  not  to  be  expected,  that  the 
CDRScicntious  scruples  or  objeaions  of  the  dissenting  minority 
should  be  commuted  or  relieved  by  any  appropriation  oif  public 
property  against  the  will  of  the  majority. 

The  first  essential  quality,  by  which  the  civil  magistrate  enables  The  coigM 
persons  to  enjoy  or  hold  tithes  or  other  church  property  in  England,  ofchecUin* 
is  the  corporate  capacity,  with  which  it  invests  them.     This  al- 
ways was  the  case,  even  before  the  reformation.     For  then,  al- 
diough  the  state  permitted  individuals  to  give  or  consecrate  their 
hndsand  other  property  for  ever  for  the  maintpnatKe  of  commuw 
oitiesof  religious  men  and  women,  who  chose  to  retire  from  the 
worid,  and  live  under  the  obedience  of  their  spiritual  superiors,  in 
the  dbsenrance  of  the  three  religious  vows  of  poverty,  chastity, 
and  obedience,  under  different  rules  either  of  St.  Bennet,  St.  BtT" 
lunlt  St.  Austin,  St.  Francis,  St.  Bruno,  or  others,  they  were  so 
flmlded  or  formed  by  the  civil  laws  of  the  state,  as  that  their 
{Rofession  become  a  civil  death :   the  parties  professed,  on  re-  cinl  deat^. 
Dooncing  the  world,  made  their  wills,  and  appointed  executors,  at 
if  pronriding  for  their  corporeal  demise,  and  their  inheritances  went 
«vtr,  as  if  the  parties  professed  had  been  naturally  dead.     The  su« 
perior  and  community  were  on  the  other  hand  invested  with  a  cor- 
(KRite  capacity  to  preserve  their  property.     In  that  corporate  capa- 
city they  never  died,  and  their  corporate  inheritances  became  there-  statute  of 
fere  maKenable.     The  legislature  found  this  to  become  inconve-  ">«"»*»■• 
nicnt :  and  they  put  a  check  at  least  to  its  encrease  by  the  famous 
statute  of  mortmain,  which  passed  A.  D.  1225  ♦.     No  particle 
wfatever  of  this  species  of  church  property  partook  of  that  qua-* 
fitjr  of  commutation  or  substitution  for  the  gospel  maintenance, 
which  belonged  to  tithes.    The  abbots  or  abbesses,  or  other  supe<P  Abbey  la^lt 
liors  of  religious  orders,  and  their  respective  itionks,  nunSipr  fdars,  {-^fc^^** 
had  no  spiritual  jurisdiction,  (except  over  their  own  commuhities,  titbei. 
and  they  were  all  subject  to  their  ordinary)  no  share  whatever  in 
the  government  of  the  church.     At  and  after  the  reformation  the 
titil  magistrate  v/ithdrcw  the  corporate  capacity  from  all  religious 
oniers  indiscriminately  ;  and  as  their  property  never  belonged  to 
tiie  individuals,  so  when  they  were  resuscitated  frpm  their  civH 
fath,  and  divested  of  their  corporate  capacity,  they  could  ^neither 
daim  nor  hold  as  individuals,  what  they  had  enjoyed  till  dien  in 

•  a  Heo.  IH.  c.  36.    Vide  the  act,  AppcBdif,  No,  11. 
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Trtntmoti-  their  corpbraite  capacities  *•  Their  property  therefore  reverted  to 
dwrdi  pro.  ^^  ^^^'  which  had  so  long  permitted  it  to  be  in  mortmain  or 
f^rtj.  a  state  of  inalienability;  and  therefore  there  could  be  no  remainder 

or  reversion  to  the  heirs  of  the  donors  or  founders,  neither  by 
express  nor  implied  reservation.  It  became  then  the  duty  of  the 
legislature  to  appropriate  it  to  the  uses  best  calculated,  in  their 
judgment,  to  promote  and  preserve  the  peace,  welfare  and  benefit  of 
the  nation.  Whether  they  did  so  conscientiously  appropriate  it, 
15  immaterial  to  consider.  They  alone  possessed  the  dominion 
of  the  property,  and  from  them  alone  could  any  lawful  title  to  it 
be  derived.  From  this  general  transmutation  of  church  property 
at  the  beginning  of  the  reformation  are  the  present  titles  of  most 
lay  possessors  of  church  lands  to  be  derived. 
piSerence  When  the  Supreme  legislature  of  this  country,  thought  pro- 
ligiousaod  per  to  divest  all  religious  men  and  women  of  that  corporate 
poMiySic-  q"3l^*y»  which  gave  them  a  capacity  to  hold  and  enjoy  property 
ritaoces.  in  the  rights  of  their  convents,  whilst  individually  by  their  profes- 
sion they  were  civilly  dead  and  incapable  of  taking  any  property 
real  or  personal  to  their  own  use  and  benefit,  it  gave  to  other  persons, 
whom  it  considered  as  church  governors,  or  gospel  ministers,  a 
corporate  capacity  of  holding  and  transmitting  to  their  successors 
in  the,  like  function,  mission,  or  quality,  tithes  and  other  church 
property  in  perpetuity.  These  provisions,  having  been  originally 
substituted  as  commutation  for  the  conscientious  gospel  main- 
tenance,  have  been  continued  from  the  reformation  to  our  times, 
as  they  will  continue,  whilst  the  nation  continues  christian,  and 
shall  think,  as  it  now  most  wisely  does,  that  the  church  governors, 
who  minister  to  their  respective  congregations  or  flocks  the  spiritual 

*  Sir  Robert  Brooke,  a  most  rrtpectable  eipounderof  our  lawt,  published  his  grand 
aSridgment  in  1586*  (iS  El.)  and  Tit.  Non  A6il//U  My;  a  bood  made  to  a  monk  if 
f<fid,  nor  ihall  hit  superior  sue  for  it.  He  adds  a  N.  B.  Frofession  must  be  certified  by 
the  ordinary  or  ficar  general.  31  EJ.  III.  io«  And  under  the  same  title,  1.  The  pro* 
firsaion  is  the  cauie  of  the  disability,  and  not  the  mere  entry  into  religion  :  for  if  Uod 
descend  to  a  person,  who  hat  entered  into  religion,  {that  h^  into  somt  religious  vritr 
Mnd  be  not  profetud  by  taking  the  three  religions  vowt^]  and  is  not  professed,  he  shall 
hvit  it.  The  contrary  after  profession.  The  diflference  produced  by  the  teveral  acis  of 
parliatnent  passed  at  the  time  of  the  Reformation  is  very  explicitly  set  forth  in  Sir  Henry 
Rail's  Abridgment,  which  after  Brooke't  may  be  deemed  the  most  authentic  abridged 
exposition  of  the  law,  having  been  revised  before  publication  by  Sir  Matthew  Hale  \  in 
bis  title  Grant  he  hat  the  following  words :  <*  If  an  Englishman  go  into  France 
'  *'  «nd.tbere  become  a  monk,  yet  is  he  capable  of  any  grant  in  England,  for  that  such 
«<  profession  is  not  triable ;  and  alto  for  that  all  profession  is  taken  away  by  the  statute, 
*' and  by  our  religion  since  received,  such  vows  and  professions  are  holdenvoid.  I 
'  <^  have  heard  ihar  in  the  44th  of  Eliubeih,  in  one  Ley 'a  case,  this  was  resolved  accords 
**  ingly  by  all  the  Justices  ior  Serjeant's  Ixui."  • 
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tUngs  of  the  gospel,  ought  not  to  be  left  to  the  precarioiiSi  unsstis- 
fidory,  and  onerous  duty  of  voluntary  contributions.  At  no  time 
woe  these  ^iiitual  or  ecclesiastical  corporations  deprived  of  their 
dvil  rights,  or  considered  (as  the  religious  were)  civilly  dead* 
Akhuugh  they  foroierly  were,  as  they  still  are,  ecclesiastical  cor* 
pontions  sole,  yet  they  were  secular  and  not  religious :  the  latter 
whilst  recognized  by  the  state  were  dead  in  law :  the  former  were 
so  far  considered  to  belong  to  the  world  [Saeculo)  as  not  to  be  dead 
unto  it:  and  the  corporate  capacity,  with  which  they  wereclothed^ 
abolished  not  in  them,  as  it  did  in  the  religious,  the  capacity  of 
holding  and  enjoying  property  in  their  individual  capacities.  These  Corpora- 
eccicsiastical  secular  corporations  are  alone  now  recognized  by  the  and  wuliom 
law  of  the  land.  In  such  alone  are  the  church  property  and  tithes  cuieof  wuU. 
sow  vested.  But  these  secular  corporations  are,  notwithstanding, 
still  subdivided,  as  they  formerly  wdre,  into  two  classes :  namely, 
into  those  which  enjoy  benefices  or  church  livings  with,  and  those 
which  enjoy  them  without,  cure  of  souls.  The  vis  termini  proves, 
^X  spiritual jurisdiciion  must  ever  attend  those,  which  are  enjoyed 
with  cure  of  souls.  These  consist  of  all  from  the  Archbishop  and 
Metropolitan  of  Canterbury  to  the  rural  curate,  who  has  authority 
under  his  respective  superior  or  superiors  to  co-operate  in  the  cul- 
imt  and  care  of  soime  given  part  of  the  viney:ird  of  Christ.  Seve- 
ral ecclesiastical  writers  speak  of  rectories,  which  are  sine-cures  i 
n  if  the  spiritual  jurisdiction  of  the  parish  had  devolved  wholly 
upon  the  vicar.  The  cure  of  souls  ever  accompanies  institution^  or  institution 
whatever  act  amounts  to  a  delegation  of  real  spiritual  jurisdiction  \  »*»«  c"f«''o» 
which  cannot  proceed  from  the  civil  magistrate^  as  has  been  at-  of  souiv 
tempted  to  be  proved.  It  was  therefore  holden  by  the  court  of 
King's  Bench,  in  Clerk  v.  Heath  *,  That  institution  is  character 
indelibilis  of  cure  of  souls ^  being  a  delegation  to  the  parson  from  the 
Ush^f  and  to  the  vicar  from  the  parson^  out  of  which  it  is  derived* 
So  much  of  the  ancient  civil  est fMJjment  of  religion  was  retained 
at  t!ie  Reformation,  as  kept  on  foot  certain  ecclesiastical  dignities 
or  promotions,  which  carried  not  with  them  the  cure  of  souls.  Such 
aic  deanSf  archdeacons^  chancellors^  treusurersy  chaunters^  prebends^ 
or  a  parson  where  there  is  a  vicar  endowed  +  :  we  may  also  add 
masters  and  fellows  of  colleges  and  several  other  such  institutions^ 
which  although  from  the  munificence  and  piety  of  the  founders 

•  sKeble»$f6. 

f  3  Inst.  i$$.  Lord  Coke  obfcnrrt,  that  it  appears  incur  booki  that  Jeanertetf  ftc. 
Ift  Woefices  with  cure  of  louls :  but  they  are  not  comprehended  under  the  miine  of  be* 
K^wiih  core  of  muU  wichra  the  itacu(e  of  4  Heoi^  VI 11,  Wats.  Comp.  locumh.  9. 
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wete  inalienably  devoted  to  the  clergy  in  mortmain  %re  stHI  con(i«> 

nued  to  them  in  perpetuity  to  answer  the-  speciBc  ends  of  their- 

founders  or  donors.    However  laudable*  the  appropriations  of  sucb 

church  lands  and  property  may  be»  still  they  iktkr  esaentiaily  in 

their  nature  from  tithes,  which  are  enjoined  by  the  state  to  be 

paid  in  commutation  of  the  gospel  maintenance*  as  has  been  often 

observed. 

Who  of  the       As  the  laws  now  stand,  these  substituted  payments  are  noade 

the'^ubttul!  ^'^'y  ^^  ^^^  archbishops  of  Canterbury  and  York  within  their  pro-  • 

tion  for  the    vinces»  the  several  bishops  within  their  respective  dioceses,  and  the 

uoance!'*"'  icctors,  vicars,  and  curates  within  their  respective  parties.     It 

would  be  useless  to  consider  what  originally  was  the  practice 

.^    of  the  primitive  church  appropriating  the  contributions  of  the 

'     faithful  before  the  regular  establishment  of  parishes  throughout 

Christendom,    unless  to  trace   thence  the  origin  and  spirit  of 

the  laws  of  England,  by  which  rectors  and  vicars  in  most  cases 

Ancicfitdi-  and  Ai^i/»/r^r/a/0rj  in  some  are  entitled  to  receive  tithes*.  ''The 

church^MoT  "  offerings  and  oblations  of  the  people  were  collected  for  the  use 

pcrtj.  <«  of  the  church  and  all  put  into  the  hands  of  the  bishop»  and  by 

"  him  were  divided  into  four  parts.    One  part  to  his  clergy,  an« 

^'  other  to  repair  the  churchest  a  third  to  the  poor,  and  the  fourth 

*'  to  himself,"    The  fourth,  the  thirty  eighth,  and  the  fortieth 

*'  apostolical  canons  plainly  refer  to  this  custom,  where  the  bishop 

"  is  ordered  to  keep  his  own  proper  estate  distinct  from  that  of  the 

''  churchy  that  neither  th^  church  may  receive  any  wrong,  nor 'yet 

'<  Jiis  own  relations,  whether  wife,  children  or  other  kindred.  That 

<'  this  was  the  practice  of  the  church  in  the  apostles*  days,  probably 

**  from  St.  Paxil's  precept  to  Timothy.  L^  the  eiders  tl^at  rule  well 

**  be  counted  worthy  of  double  honour^  and  that  this  practice  was  in 

'<  England  settled  upon  the  coming  in  of  Augustin  the  monk,  ap^^ 

**  pears  from  Bede's  history  of  that  mission.     Priests  and  deacons 

**  living  thus  in  common  with  their  bishops'were  not  denominated 

"  -fiom  any  proper  parish  or  precinct  of  their  owih  but  from  the 

«<  ate  of  the  bishop^  to  whom  they  belonged :  as  a  presbyter  or 

«<  deacon  of  the  church  of  Alexandria,  of  Antioch^  of  Rome,  of 

"  Carthage^  of  Ephesus  or  the  like.** 

<<  As  the  number  of  the  faithful  encreased^  it  was  found  neces- 
eessaiy  to  fix  a  presbyter  in  some  certain  precinct  to  auend  upon 
the  service  of  God  in  that  place.     Upon  this  the  council  of  Chat* 

*  Ao  Acconnf  of  Church  Government  and  Governors,  98.    supposed  to  have  \ttn 
written  by  B'shop  ?Icet«vood,'  though  puVi^ished  aooojmously.     In  ibat  book  there  is 
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ceddiidecpeedi  that  na  person  should  ieaisolutelycrdaineJiitbtfpntst 
ordtaeont  unless  he  was  particularly  designed  to  some  chunh,  either 
in  tie  city  or  the  country.  Yet  though  a  priest  was  by  this  means 
obliged  to  be  constantly  resident  at  some  particular  churchy  either 
cathednd  or  parochial^  yet  was  he  not  properly  incumbent  of  that 
cfamdi  in  the  sense  we  now  understand  a  man  to  be  an  incumbent ; 
diat  is,  to  be  maintained  by  the  church-dues  arising  within  that 
picdnct  in  his  own  ri^t.  The  church  revenues  throughout  the 
wiiolc  diocess  were  still  collected  and  paid  to  the  bishop,  by  whom 
they  weie  divided  into  four  parts  and  distributed  as  has  been  al- 
reacfy  observed :  which  custom  continued  in  some  places  till  the 
oiaifa  century  or  longer/' 

"  It  is  said»  that  the  division  of  parishes  and  the  fixing  of  pa-  Origia  of 
lishpfcstt  was  brought  into  England  by  Honorius  the  Fifth,  arch-  f*^^^ 
bishop  of  Canterbury  about  the  year  636.  Probably  all  places  be- 
came parochial  by  degrees,  whilst  places  for  public  worship  vt^ere 
buih  and  maintained  by  the  bishops  out  of  the  public  revenues  of 
the  church,  to  which  use  a  fourth  part  was  annually  allowed,  as 
has  been  alreadv  observed.  Places  for  this  use  were  few,  and  the 
bishops  sent  one  or  two  presbyters  or  a  presbyter  and  deacon  out  of 
their  colleges  to  supply  the  cure,  and  remove  them  firom  one  place 
to  another,  or  took  them  back  again  into  the  city,  as  they  and 
beif  colleagues  thought  expedient.  But  when  private  perscMis 
were  moved  with  a  seligious  zeal  to  build  and  endow  churches  for 
the  use  of  themselves  and  their  neighbours,* within  a  smaller  boun* 
(by  than  belonged  to  the  churches  built  by  the  bishops  ;  having  by 
this  foundation  obtained  a  right  of  patronage,  they  would  not  then 
suflbrthe  pre^yters,  whom  they  had  chosen  and  presented  to  the 
bishops  to  serve  their  cures,  to  be  removed  at  the  pleasure  of  the 
biflhc^.  For  it  is  certain,  that  the  rise  of  patronage  was  originally 
obtained  by  the  founding  and  endowing  of  churches.  The  coun- 
cil of  Or^jr^/,  A.  D.  44l>  the  council  oi  Aries ,  A.  0.452. 
and  the  council  of  Toledo,  A.  D.  655.  Give  leave  to  those  that 
hmU  churches  to  recommend  to  the  bishops  some  persons  to  govern  then^^ 
wiiifli  he  shall  be  bound  to  ordain^  if  he  find  them  capable  rf  that 
•ffice.  And  the  emperor  Justinian  also  about  the  year  547,  de- 
creed, that  the  founder  of  a  church  or  his  heirs  should  pres^int  a 
person  to  the  bishop,  who  should  judge  of  his  qualifications  and  ^ 
onlain  him  if  he  thought  him  fit :  and  if  he  found  him  not 
fA  for  the  cure,  then  the  bishops  should  procure  one  that  was  fit  for 
it.  Had  the  bishops  after  this  pretended  to  remove  presbyters 
tt  their  pleasure,    it  would  not  have  been  sufiprecU    Whilst .. 
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all  the  revenues  of  the  diocess  were  at  their  disposal,  they  tniglit 
remove,  presbyters  at  their  pleasure,  because  tbey  vrere  boimden  to 
iqaintain  thetn  wherever  diey  settled  them ;  but  this  reason  ceaaed 
Iq  churches  endowed  by  private  persons;  These  endowments  at 
length  grew,  so  numorous,  that  the  bishops,  endowed  thciirowa 
churches  too,  which  they  had  before  maintained  out  of  the  pub- 
lic revenues ;  and  thus,  probably,  all  churdiesbecame  pisrocfaial  and 
bad  fixed  incumbents.  But  this  good  order  came  in  time  to  be 
strangely  inverted  by  the  alienation  of  tithes  to  religious  houses 
firsts  and  where  they  had  been  suppressed,  to  laymen,  deans  and 
chapters,  and  bishops,  whose  lands  and  manors  were  taken  away 
in  lieu  of  them.** 

Altboiigh  most  of  what  formerly  was  abbey  or  church  Iand« 
be  now,  in  the  hands  of  the  laity,  yet  is  there  little  os  none  of  the 
land  now  possessed  by  the  clergy,  which  was  not  in  their  posses* 
aion  bufoie  the  statute  of  mortmain.  From  the  principles  laid 
down  it  might  seem  to  follow,  that  tithes  should  be  primarily  paid 
to  the  bishop,  as  the  original,  and  in  fact  the  only  church  gover- 
nor, to  which  each  christian  within  his  diocess  owes  his  spiritual 
subaussion  or  obedience.  A  bishop  has  cure  of  all  the  souls  of  his 
diocess^  says  Watson  *•  But  for  the  ease  and  satisfaction  of  the  go* 
vemors,  as  well  as  of  the  governed,  the  eivil  magistrate  has  judged 
it  expedient  to  invest  the  bishops  with  separate  fixed  estates  in  land, 
which  consist  not  of  tithes :  and  in  some  instances  glebe  is  provid- 
ed for  the  parochial  clergy  in  lieu  of  all  or  part  of  their  tttlies. 
The  law  says,  that  tithes  are  due  of  common  right  to  the  par- 
son :  not  to  the  bishop.  But  when  the  law  substituted  tithes  in  lieu 
of  gospel  contributions,  it  presumed  that  the  chief  church  gover- 
nor was  placed  permanently  and  for  ever  out  of  the  want  and  ex- 
igency of  that  individual  collection  or  contribution,  which  it  un- 
dertook to  prevent  the  necessity  of.  As  this  general  systeoi  of 
commutation  or  substitution  for  the  gospel  maintenance,  took 
place,  whilst  our  ancestors  acknowledged  the  supremacy  of  one 
universal  bishop,  and  as  many  of  the  subsisting  laws  were  engraft- 
ed upon  that  assumption,  it  will  be  necessary  to  resort  to  some^ 
of  the  practices  of  those  ancient  days  in  order  rightly  to  understand 
the  spirit  and  ^flectof  the  laws  and  usages  of  the  present  day. 

It  is  not  to  be  concluded,  that  although  some  church  property  be 
possessed  by  the  established  clergy,  who  have  no  immediate  juris- 
diction or  authority  over  the  individuals,  who  may  pay  them  tithes, 
or  otherwise  conttibiite  to  some  part  of  the  maintenance  and 

*  Cemp.  Ia6iibb.  p.  13. 


Tithes  by  the  LiWf  rf  En^and.  QJ| 

igppart,  which  the  law  of  the  hsA  has  allotted  them»  iheidbr^ 
tbe;  have  no  title  or  rig^  to  their  enjoyment.     The  fact  is.  that 
ihecoQtributioDS  anciently  made  to  the  bishop  were  intended  to 
Wffon  not  only  himself,  but  all  those  his  clerical  coadjutors, 'o0v 
cm  and  depeiidantsy  whom  he  found  requisite  for  canying  on  the. 
noik  of  the  ministry.    The  first  and  most  important  of  these  are 
4uau4md  chapters :  who  have  now  their  fixed  estsntes  also,  which 
tbcy  hold  independently  of  the  bishop.     One  principle  only  could 
bne  dictated  all  these  several  commutations  or  substitutions  for 
a  maintenance  from  the  altar  :  namely  the  tutelary  duty  of  the- 
ftue  to  preserve  the  peace,  harcnwiy,  aixi  welfare  of  persons  of 
eveiy  dc^ee  and  order  subject  to  its  power  and  trust.     The  whole 
poller  of  the  civil  magisirate  is  fiduciary.     Every  inhabitant  of  a 
particular  diocess,  docs  or  is  supposed  to  submit  to  the  spiritual, 
power  of  the  bishop.    The  state  eases  him  of  any  conscientious, 
doty  of  oblations  or  contributions  towards  the  maintenance  of 
the  bishop,  and  the  like  exoneration  goes  also  to  all  instances,  in 
vhicb  the  state  provides  for  those^  whose  maintenance  and  sup* 
port  before  civil  establishments  existed,  depended  upon  the  i^i* 
shop's  discretion  and  means.    The  former  was  controukible  by  no 
poorer  but  the  conscieiKe  of  the.  bishop,  which  never  could  b&piac-. 
cd  wholly  out  of  the  reach  of  human  influence  :  the  latter  rested 
widi  the  voluntary  offerings  and  contributions  of  the  faithful, 
which  must  always  fluctuate  with  the  propensities  of  corrupt  na# 
tuie.    In  order  therefore  to  place  the  bishop  and  the  bishop's  csr 
tahlishment  out  of  the  precarious  dependance  upon  the  consciences 
of  his  flock,  the  state  has  given  them  several  indepeiKlcnt  and  fixed 
ottinteoances  in  lands  or  other  stable  prc^rty.    Hence  it  will 
appear,  that  deans  and  chapters  and  some  other  subosdinate  ecclc'- 
siasical  or  clerical  ofikres,  functions,  or  employments  were  origin? 
nlly  established,  by  our  ancestors,  and  retained  at  the  reformation, 
as  they  are  still  supported  by  the  civil  magistrate^  as  a  provision 
for  the  general  establishment  of  each  bishop.     What  this  origi* 
nalty  wasand  now  would  be,  if  restored  to  its  primitive  institution, 
ii  dearly  set  out  by  the  learned  author  of  ^  account  of  church  g^ 
unment  and  govemorSf   a  work  which  cannot  receive  higher 
commeidation,  than  that  of  being  thought  worthy  of  the  pen  of 
bishop  Fleetwood,  who  wa9  so  justly  esteemed  for  hi^  afiection 
to  the  church  of  England  and  the  constitution  of  the  realm  of 
Eflg^nd. 
^  *  The  bishop  was  originally  the  supreme  gDvemoi  of  all  ^^^  ^  ^^- 

*  P.  95.  add  Abbi  fmrnr 
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shop  6ngu    persoDS  in  his  diocess  in  what  related  to  the  churrfi ;  yet  he  had 
|»  y  w*s<     not»  or  at  least  did  not  act  with,  a  despotic  power.    He  was,  as 
Ignatius  says  in -his  epistle  to  the  church  of  Smyrna ,  the  high 
priest  bearing  the  image  of  God :  of  God  I  Say,  as  to  what  relates 
to  government,  but  of  Christ  with  relation  to  the  priesthood* 
However  he  did  nothing  of  moment  by  himself  alone ;  he  had 
bis  presbytery  or  standing  council  of  priests,  over  which  he  pre- 
sided.   With  the  assistance  and  advice  of  these  he  governed  his 
'    church,  and  ordained  more  priests  as  occasion  required.     We 
have  some  little  account  of  this  college  of  presbyters  in  the  scrip- 
tures, where  they  seem  to  be  taken  notice  of  as  the  governors  of 
the  church.    Thus  when  a  collection  was  made  at  Antioch,'  for 
the  brethren  in  Judea,  it  was  sent  to  the  elders  or  college  of  pres- 
byters, to  be  disposed  of  by  them  to  others  as  they  had  need.     The 
elders  of  the  church  of  Ephesus  were  summoned  by  St.  Paul  to 
Miletus,  and  ordered  to  take  heed  to  themselves  and  to  the  flock, 
over  which  the  Holy  Ghost  had  made  them  overseers.     These 
two  instances  (as  perhaps  I  might  find  more  if  I  thought  it  need- 
ful) show,  that-  though  the  bishop  as  I  have  already)  proved  was 
the  supreme  pastor  of  the  church,  yet  the  elders  or  presbyters  had 
s»me  sbar^  of  authority  with  him,  as  well  in  taking  charge  of  the 
flocky  as  in  disposing  of  alms  and  the  church's  goods.     St.  Cyprian 
also  speaks  of  the  presbytery  or  college  of  presbyters  in  divers  places 
of  his  epistles.    And  St.  Jerome  says,  that  the  church  has  its  senate^ 
even  the  company  of  presbyters.     From  all  which  we  may  be  sa- 
tisfied, that  there  was  originally  a  constant  standing  presbytery  to 
asHSt  the  bishop  and  take  care  of  the  flock  together  with  him.'* 
AocicntoT.       **  At  first,  in  the  primitive  times,  the  bishop  lived  together 
aSitenf  ""'  ""T**  all  liis  clergy  in  common  upon  the  voluntary  offerings  and' 
oblations  of  the  people  :  and  he  sent  abroad  his  priests  and  dea- 
cons to  officiate  in  several  parts  of  his  diocess,  as  was  judged  ex- 
pedient by  him*     All  persons  at  that  time  being  looked  upon  to  be 
under  the  immediate  care  of  their  bishop.    Therefore  it  is  ordained 
by  the  thirty  ninth  apostolical  canon,  let  the  priests  and  deacens  not 
attempt  any  thing  without  the  bishop  ;  for  to  him  is  committed  the 
eon  of  the  hrtFs  people,  and  he  must  give  an  account  of  their  sotils* 
Ajod  Ignatius  in  his  epistle  to  the  church  of  Sm]rrna  says,  let  no 
$m  do  any  thing  belonging  to  the  church%  without  the  license  of  the 
hijshopf    ^uch  as  to  baptize,  celebrate  the  Lord's  supper,  and  the 
lil^  nunisterial  offices.     TertuUian  also  speaks  to  this  purpose. 
It  remsilns  for  the  conclusion  of  this  matter  to  give  a  caution  coth 
cerning  giving  and  receiving  baptism.     The  chief  priest ^  which  is 
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Ai  bishops  has  the  right  cf  administring  it  :from  hence  the  fresiyters 
md  deacons  reiceivi  a  right  to  administer  it  also,  tut  not  mtboat  the 
huhofs  oMihority.  Aiui  so  Likewise  St.  Jerome^  without  the  com* 
mndrf  the  bishop  neither  priest  nor  deacon  has  a  right  to  b^^ize. 
And  this  is  still  the  practice  x)f  the  church  of  England,  where  no 
piiest  or  deacon  has  a  right  to  administer  either  of  the  sacra- 
ments, or  perform  any  other  ministerial  offices  without  a  license 
{ffm  the  bishop  of  his  dioce9e«  except  in  donatives,  which  are  true 
imnanis  of  popeiy/* 

••  From  the  stipend,  which  was  given  to  every  presbyter  and  Canons, 
deacon  out  of  the  church  revenues,  and  from  the  particular  charge 
or  cure  assigned  to  each  of  them  by  the  bishop  at  his  pleasure  with 
die  advice  and  consent  of  his  college,  both  presbyters  and  deacons 
fvcR  called  canons^  that,  is,  the  pitsbyters  canonici  majoresf  and 
the  deacons  canonici  minores.  For  the  civil  law  calls  stipends 
canomae  pensiSationes,  And  St.  Pkul  calls  that  part  of  the  church 
committed  more  especially  to  his  care,  the.  canon  which  God  bath 
distributed  to  him.  Afterwards  when  some  presbyters  and  deacons 
voe  taken  off  from  the  cathedral  or  mother  church,  and  settled  in  ' 
remoce  parts  of  the  diocess,  then  only  those  presbyters  and  dea* 
cons  which  constantly  resided  with  the  bishop  preserved  the  name 
cf  canons ;  because,  when  fixed,  parish  priests  were  settled  and 
maintained  by  their  own  parish  ;  then  these  only,  who  lived  with 
the  bishop  received  the  canonicas  pensitationesy  and  had  the  gene« 
rd  care  of  the  whole  church  6r  diocess  under  the  bishop.  For 
wben  it  was  found  necessary  to  have  presbyters  fixed  in  particular 
districts  or  parishes,  the  bishop  would  not  leave  himself  destitiite 
of  a  college  or  society  to  advise  and  assist  him  in  conferring  orders, 
i&sposing  of  the  church  revenues,  and  putting  the  canons  in  exe* 
Qition.  Yet  he  made  no  new  decrees  or  rules  for  the  government 
of  bis  diocess  without  assembling  his  clergy  in  a  diocesan  synod.  DiMciaa 
Tbeiefore,  St.  Cyprian  writing  to  his  clergy,  says  **  as  to  those  »T"*>»' 
**  things,  which  my  com-presbyters  Donatus  and  Fortunattis; 
^.  NoHsuus  and  Gordius  have  written  to  me,  I  can  return  no  dn« 
'<  swerby  myself  ajone ;  since  I  determined  from  the  beginning 
•}  of  my  episcopate  to  decree  nothing  by  my  own  private  sentet^ce, 
*'  without  your  counsel,  and  the  consent  of  all  my  people.'^  All 
presbyters  of  the  diocess  (andperfaaps  the  deacons  too)  had  a  votd 
io  these  diocesan  Synods.  But  the  executive  power  v^as  whplly  in ' 
the  bisbop,  for  the  management  whereof  he  had  his  standing^ 
c(dkgp  or  society  of  presbyters  residing  with  him  in  the  city. 
Upon  this  account  diGwcient  canons  make  an  apparent  distinc« 
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Deaot  and  ^^  bttwefeti  the  picsbyters  oF  the  city  and  of  the  country.  Thil 
ch«pten.  fliiinding  counsel  of  the  bishop  are  with  us  called  the  dean  and  chop^ 
ter»  And  our  kw  says,  thai  in  christian  policf  it  v/as  thought 
.  nee^sarj  (for  theu  the  eharch  cauid  n^t  be  without  sects  and  heresies) 
that  every  bishop  should  be  assisted  with  a  council^  viz.  a  dean  and 
chapter,  ii/.  To  consult ^th  them  in  deciding  difficult  controversios 
of  religion.  74>  To  consetU  to  every  grant  that  the  bishop  shall  make 
to  bind  his  successors ;  f$r  the  law  did  not  judge  it  reasonable  to 
repose  such  a  confidence  in  him  alone.  Those  canons,  who,  tog^tbct 
with  the  deaa»  manage  the  revenues  of  the  church  and  govern  the 
choir  are  called  the  chapter*  ^uia  sunt  capita  collegii,  says  Spellman. 
The  dean  being  head  of  the  coU^  of  presbytertt  without  whose 
advice  and  consent  the  bishop  originally  acted  nothing  of  akoquentf 
must  certainly  be  the  next  person  to  the  bishop  himself,  as  weH 
in  the  diocess,  as  in  the  choir.  For  it  is  a  mistake  to  think  thd 
college  of  presbyters  has  no  authority  out  of  the  cathedral  church) 
for  in  conjunction  with  the  bishop  their  jurisdiction  extends  u 
far  as  his.  But  though  for  many  ages  the  bishop  has  acted  too 
much  by  himself  without  advising  with  his  college,  yet  from  th6 
beginning  it  was  not  so:  as  Pamelius  has  learnedly  proved.  And 
still  of  common  right  by  the  common  law  of  this  land,  the  dean 
Scdevacaote  ^^^  chapter  are  Sede  vacante  guardians  of  the  spiritualties,  and  to 
fuaniiant  of  (hem  is  committed  the  spiritual  jurisdiction  of  the  diooess.     Is  it 

the  spiritu*  t        1        • 

aicicf .  then  reasonable,  that  the  dean  should  give  place  to  the  archdeacon, 

who  acts  only  as  his  officer  during  the  vacancy  ?  And  even  when 

the  see  is  full,  derives  his  power  from  him  conjunctively  with  tht 

bishop,  however  this  right  has  been  usurped  upon.     This  right  of 

being  guardians  of  the  spiritualities  during  a  vacancy  is  probaUy 

as  ancient,  as  the  apostles'  days :  that  it  was  so  in  St.  Cyprian'^ 

time  within  a  hundred  years  after,  is  manifest  from  the  epistte  of 

the  presbyters  of  Rome  to  those  of  Carthage,  writtei!i  just  after 

the  martyrdom  of  Fabian  their  bishop  before  Cornelius  was  dect* 

ed.     //  is  incumbent  on  us,  say  they,  who  seem  now  to  be  prelates  arid 

instead  of  the  pastor,  te  keep  the  flocks. 

AntJquitv  of      *'  This  is  the  original  of  deans  and  chapters,  who  Weit  s6  orach 

deans  and      excfoimed  against  in  the  late  times.    They  are  no  novel  institir« 

€  aptera.      ^.^^  ^  ^^^  ^^^  pretended,  but  that  presbytery  or  coltege  of  p/ei- 

byters,  which  the  apostles,  Ignatius  and  other  ancient  firthem  of 
the  church  so  often  spcok  of.  It  is  to  be  wished  wiA  humUe 
submisnon,  that  our  bishops  ikuule  rikMt  use  of  them*  That 
they  would  advise  with  them  and  be  assi^ed  by  them  in  the  go-: 
vernment  of  the  diocess^  That  they  would  call  in  their  ai^^ladci 
t 
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aloidinarion&  to  examine  such,  as  are  to  be  admitted  into  holy  or^ 
den,  &c.  These  and  such  like  were  the  offioers  of  the  venerable 
Goll^origiaaUy,  though  now  they  are  so  little  used,  as  gives  too 
naay  a  just  cause  to  think  them  an  useless  burthen  on  the  chuidi^ 
and  of  no  other  use  but  to  eat  up  the  best  of  its  revenues :  1 1  is  there* 
UnpfsA  pity  they  are  not  reduced  to  their  primitive  usefulness/* 

Some  clerical  institutions,  which  have  been  retained  in  tht  Somemo. 
chuidi  of  England  took  their  origin  from  our  ancestors*  submission  los'^tutiolu 
to  the  bishop  of  Rome»  whom  they  admitted  to  be  the  supreme  fotmdcd  on 

..  -"^  ,.  ...    ..       .  11  \x.  ouraocwtofi 

9r4uiarj  of  every  diocess  m  this  kmgdom,  as  well  as  m  otner6»  tubminioa 
which  communed  with  the  see  of  Rome.   When  the  legislature  of  ^  *^  f^^' 
tkis  country  ceased  to  recognize  the  supremacy  of  the  pope,  it 
thought  proper  to  make  some  very  express  declarations  and  provi-^ 
sioQik  which  had  the  effect  of  substituting  or  recognizing  such 
povcis,  rights,  and  authority  in  our  own  metropolitan,   as  had 
bocD  before  allowed  to  exist  in  and  to  be  exercised  by  the  pope  of 
Rome,  10  order  that  such  part  of  the  civil  establishment  as  it  did 
not  alter»  might  appear  to  rest  upon  something  like  the  grounds  of 
its  origtnal  institution.    Therefore  szys  Godolpbin*.**    Thi  arch*^  Thearehbi. 
Hsbtp  is  the  ordinary  of  thi  whole  province :  and  in  some  particular  onimary  of 
imtaooes  he  is  specially  enabled,  or  rather  declared  to  be  enabled  so  |^y]|^|* 
to  act*    For  '*  if  the  archbishop  visit  .his  inferior  bishop,  and 
"  inhibit  him  during  the  visitation,  if  the  bishop  hath  a  title  to 
"  collate   to  a  benefice  within  his  diocess  by  reason  of  lapse, 
"jfet  he  cannot  institute  his  clerk,  but  he  ought  to  be  presented. 
**  to  the  archbishop,  and  he  is  to  institute  him,  by  reason  that 
**  during  the  inhibition  his  power  of  jurisdiction  is  suspended, 
"  Likewise,  by  thp statute  of  25  H.  VIII.  c.  ai.  the  ardibishop  ' 
"  of  Canterbury  hath  power  to  give  faculties  and  dispensations/ 
"  wbeteby  he  can  (as  to  plurality)  sufficiently  now  dispense,  dejare, 
**  asaiKieatly  the  pope  did  in  this  realm  defacto^  before  the  making 
'*  of  that  statute,  whereby  it  is  enacted,  that  all  licences  and  dispen^ 
"  satUQs  (not  icpugnant  to  the  law  of  God)  which  heretofore  wera 
"  sued  for  in  the  court  of  Rome,  should  be  hereafter  granted  by  the 
"  aKbbishop  of  Canterbury  and  his  successors.**    As  the  nation 
bexeftofore  not  only  admitted  the  spiritual  suprenuu:y  of  the  bishop 
of  Row,  ai  an  article  (^  their  faith,  but  sonoe  part  of  the  civil  esta-> 
UiibsBsnt  of  the  religion  was  also  allowed  to  him  by  tl^e  civil 
nagiiifitte,  «s  the  payment  of  Peter  Pence,  appeals  to  him  in  all 
of  eccksiascical  cognizance  relating  to  proper^  or  any  other 

*  Rcf .  can*  19. 
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Whit  part    bbjecii  of  tanpond  powei*,  ice.    After  the  reformation  all  tbc 
ckncypai    real  or  what  by  our  ancestors  was  supposed  to  be  the  real  spiritual 
^"™  faS^   ^tfttw'  of  the  pope  was  transferred  or  intended  to  be  transferred  to 
tethe  Ardw  the  archbishop  of  Canterbury,  and  whatever  part  of  the  civil e^a- 
Cuteibury   iH^bwent  had  been  permitted  to  be  enjoyed  by  the  pope,  then  upon 
udwhat  to   the  revocation  or  resumption  of  the  nation's  right,  reverted  to  and 
became  revested  in  the  aown»  as  by  the  will  of  the  nation  they 
have  since  remained.    No  gift,  cession,  or  surrender  of  any  rights 
inherent  in  the  civil  magistrate  can  be  irrevocable,  any  oiore  than 
any  law,  which  is  but  an  emanation  or  expression  of  the  will  of 
the  nation,  which  binds  only,  whilst  it  remains  unaltered  and 
unrepealed.     Whatever  therefore  was  enjoyed  by  the  popes  of 
Rome  by  the  former  laws  of  England  were  precisely  as  revocable 
as  any  other  laws.    The  nation,  which  gave  and  enacted,  could 
withdraw  and  repeal.     The  will  of  the  existing  community  is 
known  only  by  the  existing  laws.     By  these  laws,  tithes  are  now 
payable  and  other  church  property  appropriated  to  archbishops, 
bishops,  archdeacons,  dean  and  chapters,  prebendaries,  rectors,  vi- 
cars and  curates,  all  of  whom  are  required  to  be  in  priest's  or  at 
least  deacon's  orders  ;  but  as  some  part  of  these  substitutions  for 
gospel  maintenance  are  by  the  laws  of  England  paid  to  laymen, 
who  have  neither  order,  nor  jurisdiction,  it  will  be  requisite  to 
expl^n,  whence  this  apparent  anomaly  in  the  law  arises. 
Coocoraa-        The  alliance  or  cancordatunif  that  exists  in  this,  as  in  most  other 
turn  between  ^h^Jstian  countries  between  the  church  and  state,  and  which  must 
ttAie.  subsist  wherever  there  is  a  ctvil  esiabUshment  given  to  a  particular 

religion,  removes  the  difficulties,  that  might  otherwise  arise  from 
the  uniting  or  disannexing  of  dioceses  or  parishes  :  for  as  the  real 
spiritual  jurisdiction  is  limited  to  geographic  boundaries,  and  the 
division  of  the  country  into  districts  or  departments  is  an  object  of 
•  pure  temporal  cognizance,  whilst  the  collation  of  spiritual  jurisdic- 
tion is  wholly  out  of  its  competency,  they  both  therefore  concur 
in  all  acts'of  this  nature.  The  relations  oi governors  and  govemedf 
which  must  be  ascertained,  before  they  can  be  exercised,  follow 
the  changes  aflectcd  by  the  spiritual  and  temporal  powers  ^ich 
within  its  respective  competency. 
Kccton.  It  follows,  from  the  division  of  dioceses  into  parishes,  and  the 

appointment  of  particular  individuals  to  the  care,  charge,  and 
attendance  of  particular  parishes,  that  the  reciprocal  duties  of  the 
parson,  who  generally  speaking  is  a  rector,  and  his  parishioners 

*  Vide  t'burcb  and  Sttat^  fAstim^ 
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Ime  siscertiained  j  and  by  the  law  of  paying  tythes  to  the  rector 

decommunijunf  the  maintenance  and  support  of  the  rector  by  his 

ptiidianers  became  fixed  and  permanent  *.     From  the  time  of  his 

induction  into  a  church,  the  rector  thereof  is  accounted  the  pro* 

prieior  of  the  tithe  of  the  parish,  whereto  the  church  bclongSi 

unless  the  contrary  be  shewn :  that  is,  either  from  the  personal 

incapacity  of  the  incumbent^  or  from  the  parishioners  setting  up  si 

pitscription  in  non  detimando  ot  a  modus  decimandi  \.    Originally 

the  parson  *'  was  he,  that  had  the  charge  of  a  parochial  church, 

"  and  was  called  the  rector  of  that  church :  but  it  teetlis  he  is 

"^  most  properly  so  called,  that  bath  a  parsonage,  where  there  \% 

^'  a  vicarage  eiulowed  t  and  yet  it  is  supposed  that  persona  is  the 

^  patroni  or  in  whom  the  right  of  patronage  is ;  for  that  before 

^  the  Latermn  council  he  had  right  to  the  tithes  in  regard  of  his 

''  haying  erected  and  endowed  the  church,  which  he  had  founded. 

^  Tint  pastors  of  parishes  are  called  rectors,  unless  the  prcedial  Vicah  and 

**  tithes  be  impropriated  ;  and  then  they  are  called  vicars,  quasi  vice  *=""'"• 

*•  fungehtes  rectorum :  and  curates  are  they,  who  for  certain  sti- 

**  pends  assist  such  rectors  and  vicars,  that  havt  the  care  of  vaoi^ 

*'  Churches  than  one." 

The  idea  of  paying  tithes  unto^  bt  of  the  enjoyment  of  any  f>e-  ta^  fcctori.' 
Acficial  property,  by  clergymen  in  orders,  who  either  administer 
the  spiritual  things  of  the  gospel  to  a  prticular  flock,  or  perforni 
thoK  other  spiritual  duties  or  dffices,  which  the  bishop  of  the  ' 

Sioecs  may  require  to  be  performed  foi-  the  edification  and  in- 
itniction  of  his  spiritual  subjects^  as  naturally  falls  into  the  spirit 
of  the* substitution,  a$  cf  the  original  institution.  But  when  tithes 
tffne  to  be  payable  to  mere  laymen;  who  may  not  even  be  mem- 
hers  of  the  established  church,  who  neither  havej  nor  pretend  to 
hafe  tbe  capacity  or  jurisdiction  to  administer  the  sacraments 
brother  spiritual  things  of  the  gospel,  the  mind  with  diSiculty 
cannects  practice  and  duty  with  principle.  It  vvill  be  remem« 
beied  that,  before  the  reformation,  the  pope  of  Rome  was  con* 
^dcfcd  and  allowed  by  the  nation  to  bethe  supreme  ordinary  in  every 
dioccss,  and  bad  also  a  considerable  share  of  the  supremacy  over 
die  cktil  estabUsbmeni  of  the  religion  then  professed  by  the  nation  ; 
lod  that  there  then  existed  many  spiritual  corporations,  such  ^ 
iftbcys,  priories,  and  other  religious  establishments,  which  have 
kng  since  ceased  to  exist  in  this  country,  or  at  least  to  be  recog- 
hiaed  by  the  stsrte.    Out  of  the:$e  circumstances,  which  nowosr 

*  Po4c>fMn,  1S7.  f  Ibid.  iSg. 
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Appropriati.  \or\gtxtx\t\  ^  ZTO^t  apprcprinttons  zhA  impropriatlens  \  terms  nearly* 
proptJafiQoi  but  not  precisely  synonimous.     The  geographical  division  of  the 
country  over  which  the  civil  magistrate  extended  its  establishment 
having  been  (no  matter  whether  at  once  or  gradually}  made  by  the 
civil  poweo  the  general  ecclesiastical  distribution  of  En^and  into 
provinces,  dioceses,  and  parishes,  thence  took  efl!ecr»  and  each  divi- 
sion  and  subdivision  remained  thenceforth  separate  atid  indepen- 
dent of  each  othcri  as  to  all  civil  effects :  and  the  spiritual  power, 
from  which'  alone  the  spirituar  jurisdiction  flowed,  cooperating 
with  the  civil  magistrate,  in  order  to  prevent  the  confusion  and 
collision  of  two  independent  and  sovereign  powers,  rendered  the 
extension  of  the  spiritual  jurisdiction  always  commensurate  with 
the  geographical  boundaifies  of  each  divi^on.    It  has  before  been 
remarked,  that  although  by  the  common  law  or  At  jure  €0nimum 
parishes  generally  were  chargeable  with  the  payment  of  tMies 
to  their  respective  pastors,  on  account  of  the  duties,  which  the 
pastors  had  to  perform  to  their  respective  fkxrks,  fheneficium  propter 
officiumj  yet  there  were  glebe  and  other  provisions  often  nnde 
for  them  over  and  aboVe  their  tithes.    Great  land-owners,  spi- 
ritual corporationsi  such  as  UsbopSt  deans  and  chapters f  abhoiSf  ah- 
hesses  tie.  frequently  built  churchesandendovwd  them.    They  of 
bourse,  'US  &uch  donors  or  founders,  considered  themselves  enritkd 
to  the  advowsons  of  the  churcheSf  which  they  had  so  founded : 
and  as  this  rig|ht  of  patronage  wasa  pore  civil  right,  it  was  oontroafah 
ble  by  the  state,  as  was  also  the  induction  or  investment  of  thateo* 
potalities,  which  are  objects  wholly  out  of  the  competency  of  the 
spiritual  power  to  interfere  with.  The  only  difBcuky  lemained  is  to 
the  cdtlation  of  the  spiritual  jurisdiction,  which  the  clerks  presented^ 
or  eV^n  inducted,  could  not  have  ftom  the  civil  magistrate ;  and  yet 
for  encouragement  to  the  faithful  of  those  days,  when  such  pious 
appropriations  of  Ibrmne  were  much  encouraged,  every  mean  was 
resorted  to,  in  order  to  invest  such  donors  or  founders  with  a  perpetual 
right,  as  it  were,  of  making  th^  parsonage  in  some  shape  privata 
property ;  and  therefore  considering,  in  the  doctrine  of  those  days, 
the  pope  as  the  supreme  ordinary  through  every  dicicess  and  the 
original  source  of  all  spiritual  jurisdicrion  on  earth,  he  to  £woiir 
these  foundations  allowed  such  spirinial  corporatitms  as  faisbqUi 
dbanS  and  chapters,  and  abbots,  whose  subjects  were  in  holy  onlcrs, 
ahd'  therefore  generally  capacitated  to  serve  the  ministry,  when 
calli^'i^pon  to  exiercisethcnr -functions,  or  to  xeoeive  spiritealju* 
rii'diction  over  a  particular  part  of  Christ's  flock,  to  name  their  owo  ^ 
clerks,   whether  cliapUln/ cahon,^  or  prit^at^  liionk  in  ordei?i 
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nd  kq)  the  living  in  constant  plenarty^  or  full  of  their  own  in- 
combeor,  independently  and  even  in  defiance  of  the  ordinary, 
that  is  without  presentation,  institution,  or  induction :  which  at 
fat  seems,  and  not  without  reason,  to  clash  with  every  principle  of 
jurisdiction  or  Government :  and  the  more  so,  as  It  was  establisli- 
iBg  nattomey  to  the  bishop,  (who  has  the  cure  of  souls  through-* 
sot  every  past  of  bis  diocess)  not  of  his  own  but  of  another  person's 
tppeintinent  or  deputation.  An  appropriation  then,  properly 
ipeikiflg,  is  the  anDexation  of  a  benefice  to  the  proper  and  perpe- 
iBil  use  of  aoBie  spiritual  Corporation,  as  formerly  to  a  religious 
httse,  tod  now  to  a  bishopric,  college,  dean  and  chapter,  &c.  so 
dar  from  the  time  of  the  appropriation,  the  appropriator  or  patron 
tfft^iq»propri«ted  benefice  ^r  parish  is  perpetual  parson  thereof 
widnut  presentation,  institution,  or  induction.  The  nature  of  aj;i 
9ptfriatk>n  is  very  distinctly  exphined  by  Plowden. 
**  •  The  justices  were  of  opinion,  that  none  but  a  spiritual  f  •^i.^^'r 

*  Mf  pohtic  or  corpoiate,  which  hath  succession,  is  capable  of  an  of  a«  affru^ 

*  iffropfiaiiw.     Fot  the  eflfect  of  an  appropriation,  as  to  it^  ori*  ^'^'•*- 
"  gtoal  insiifiitiM,  was  to  make  somebody  perpetual  incumbent, 

"^  and  ai  such  to  have  the  lectory,  and  the  houses,  glebe,  and 
"  tidies,  whtcbare  psocels  thereof.  And  in  that  he  is  made  parson, 

*  k  has  the  cine  ik  the  souls  of  the  parishioners,  in  which  case 
**  beoDgfat  to  bea  spiritual  person :  for  as  a  patron  ought  tp  pre* 

*  seotto  a  dmtdi  a  spiritual  «id  not  a  temporal  person,  so  for 
"  die  SMue  reason  an  appropriatie^  ou^t  to  be  made  to  a  spiritual 
"  iMtnotto  a  ttmporal  person^  for  the  one  has  the  cure  of  souls 
"  ts  Well  as  the  odier,  and  there  is  no  diiierence  between  them, 
"  kit  dnt  th^  olie  is  parson  for  Mfe,  uid  the  other  and  his  success 
^  SBis  are  paoson^  for  ever.  And  therefore  appropriations  were 
"eriginally  tniide  to  abbots*  priors,  deans,  pcebendariesj  and 
"  ncfa  oclien,  who  could  minister  the  sacratnents  and  perform 
"  Arioe  servio^  and  to  none  else.    And  upon  this  principle  it 

M  ^^^     ■••11.  I  ■  t  11  PafMn  in* 

Wttengimuly  taken,  that  such  parsons  imparsonees  could  not  p«naiief. 
"  ginmt  over  thdr  estates  to  any  other,  for  at  this  day  an  incum- 
"  beoi  of  a  parsonage  presentable  cannot  grant  over  his  incum* 
^  hency  to  another,  ahfaou^  he  may  make  a  lease  of  the  glebe 
"  «id  tidies,  but  he  ought  to  resigOt  and  then  the  patron  and 

*  hidiop  may  mdoe  a  nefir  incumbent,  so  that  the  incumbency^ 
"^^rbich  isB  spiritual  oRice,  cannot  be  granted  over  to  another ;  and 
"  by  tbrsame  season  a  perpetual  inctimbcnt  couid  not  ori^all/ 
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"  grant  over  to  another  his  estate,  which  contains  the  tncutri* 
"  bency  and  the  rectory  itself,  which  was  the  levenue  of  the  ineum- 

*«  bent. 

"  And  although  originally  appropriation*  were  only  made  to 
"  such  spiritual  persons  as  could  minister  the  sacraments,  and  fo- 
«  form  divine  service,  as  abbots,  priors,  deans,  and  such  like,  yet  in 
"  pr(«es$  of  time  they  began  by  degrees  to  s|iake  off  that  restraint, 
"  and  were  afterwards  made  to  others,  as  to  dean  and  chapter, 
"  (which  is  a  body  corporate  consisting  of  many  persons,  which 
«♦  body  together  cannot  say  divine  service,)  and  to  nuns,  (who  were 
"  prioresses  of  any  nunnery,  and  could  not  minister  the  sacia- 
"  mcnts,  nor  say  divine  service  to  the  parishioners.)  which  was 
•'  grande  nrfas,  as  Dyer  termed  it ;  and  this  was  done  under  th« 
"  pretence  of  maintaining  hospitality.    And  in  order  to  supply 
'«  these  defects  in  the  persons,  to  whom  such  appropriations  wc» 
«  made,  who  could  not  themselves  perform  divine  service,  a  vicar 
«  was  afterwards  devised,  who  was  deputed  to  pnors,  or  to  dean- 
«•  and  chapter,  and  at  last  to  abbots  themselves,  and  to  others,  to 
..  say  divine  service  for  them,  and  he  had  but  a  small  portion  a^- 
"  lotted  him ;  and  they,  to  whom  the  appropriations  were  made 
«  retained  the  great  revenue,  and  did  nothing  for  it ;  and  as  the  re- 
«  venue  decayed,  so  did  preaching  and  hospitality  in  the  parsonage, 
.«  and  other  good  works,  which  was  a  great  misuse,  as  it  seemed 
"  to  the  judge*.     And  all  this  was  done  imder  the  pretence  of  l»s- 
«  pitality,  which  in  fact  was  the  ruin  of  hospitality,  and  especially 
"  in  the  parish,  where  it  shonld  chiefly  be  kept  up.    But  yet  suA 
*' appropriations  were  never  made  but  to  a  spirimal  body,  and 
"  which  had  successors  and  not  heirs,  in  which  succession  thfc 
"  patronage,  incumbency,  and  the  fruits  of  the  benefice  mi^t  for 
"  ever  remain ;  and  a  marriage  was  nude  betvveen  them,  (as  the 
"  Lord  Dyer  termed  it,)  so  that  the  one  should  not  be  divorced  « 
"  separated  from  the  other  at  any  time.    And  in  order  to  perfect 
"  such  marriage,  it  was  requisite  that  the  ^<«/w^*,  which  is  ano- 
"  ther  thing  than  a  spiritual  body,  should  be  in  such  spiritual  body 
*♦  politic  or  corporate,  which  should  be  perpetual  incumbent ;  for 
"  the  patronage  is  a  thing  temporal,  to  which  the  incumbency, 
»«  which  is  a  thing  spiritual,  ought  to  be  conjoined ;  and  that  cao- 
«•  not  be,  if  they  are  in  several  hands,  for  separation  and  conjunc- 
«'  tion  are  directly  opposite  and  contrary  to  each  other.    Where- 
«;  fore,  a  spiritual  body  politic  or  corporate,  being  the  patron,  is 
««  only  capable  of  an  appropriation. 
'   Whilst'  appropriations  continued  to  be  enjoyed  Only,  ai  they 
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onginally  iatended»  by  spiritual  eorf  orations,  and  the  nation  Appropri:i. 
generally  held  the  fiishop  of  Rome  to  be  the  supreme  ordinary*  it  p^rp  m  i  in. 
is  readily  explained^  how  that  supreme  ordinary  being  a  spiritual  JJ"'' '  JJ^  ,„. 
corpQra)tion»  and  consequently  perpetual,  should  be  able  to  dele-  premeoidu 
gate  spiritual  jurisdiction  to  any  and  every  monk  or  priest,  whom  '^^^^^ 
the  perpetual  patron  or  appropriaior  should  name  or  appoint  to 
Gcnw  the  cure  or  administer  the  gospel  to  the  flock  committed  to 
his  charge*  by  way  of  perpetual  confidence,  that  such  bishop,  ab- 
bot, Abess,  dean  and  chapter^  or  college,  would  always  take  care 
to  supply  a  proper  and  fit  incumbent  for  the  parish :  and  this  geno* 
jal  delegation  ^r  collation  of  spiritual  jurisdiction  to  the  nominee  of 
the  perpetual  patron  or  appropriator  by  the  supreme  source  of  all 
spiritual  jurisdiction,  supplied  the  want  of  the  solemn  act  of  insti- 
tution totiis  quoties  in  the  ordinary  cases  of  presentation  of  clerks 
10  the  bishop  or  diocesan  ordinary.     Hence  may  be  explained 
what  has  been  said  by  Doctor  Godolphin,  the  most  authentic  ex- 
positor of  o|ir  eclesiastical  law,  and  who  has  been  herein  followed 
by  mo^t  modem  writers, 

*  It  is  a  question  at  this  day  undecided,  whether  princes  or  popes  Anpr-p  ••*- 
wot  the  first  authors  of  appropriations.     The  practice  of  each  of  {^7^1"°'^  ^! 
them  is  of  great  antiquity.     «*  +  But  what  way  soever  they  came,  *^'"''  ^'^ 
"  this  is  and  hath  been  held  for  law  within  this  realm,  that  albeit  '''*^'"''''' 
*'  the  pope  takes  upon  him  to  be  supreme  ordinary,  yet  no  appro- 
"  priation  made  by  him,  or  by  any  authority  derived  firom  him, 
«  was  ever  allowed  or  approved  of  by  the  laws  of  this  realm  :  it 
**  being  held,  that  no  appropriations  within  this  realm  can  be 
^'  mjide  birt  by  the  king,  or  by  authority  derived  from  him,  and  by 
**  his  licensej  and  that  all  other  appropriations  are  void  in  law. 
•*  An  appropriation  may  be  by  the  king  sole,  where  he  is  patron,  * 
*'  but  it  may  not  be  by  the  patron  sole  :  Grendon^s  case  in  Piozv* 
**dent  and  17  E.  III.  39.     An  appropriation  cannot  be  without 
*•  the  king's  license,  IVarff^  case,  Poph,  Rep,    Nor  will  the  ob- 
**  jection  bold  against  the  king,  to  say,  no  man  can  make  an  ap« 
•*  prapriation  of  any  church,  having  cure  of  souls ^  (the  same  being 
♦*  a  thing  merely  ecclesiastical,  and  to  be  made  by  some  ecclesias- 
*•  tical  person),  but  he  only,  who  hath  ecclesiastical  jurisdiction  t 
*'  for  such  jurisdiction  the  king  hath,  and  is  such  a  spiritual  rcrson, 
»•  as  may  of  himself  appropriate  any  church  pr  advowson,  because 
"iobim  resides  the  ecclesiastical   power  and  jurisdiction.     And 

^  therefore,  in  a  case  of  commendams  it  was  long  since  held,  that 

« ■  •  ■ 

•  Cod.  Rep:  Can.  I20,  ■  "  t  Ibid,  JM. 
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aa-  etppropriaiion  made  by  the  pope,  could  not  be  good  without 
**  the  king's  license.     The  like  in  a  case' of  avoidance  was  voucb- 
*'  ed  in  Caudref%  atse,  that  the  entry  into  a  church  by  the  autho- 
rity of  the  pope  only»  was  not  good,  and  that  he  could  not  ap- 
propriate a  church  to  appropriatees  to  hold  to  their  own  use. 
**  And  in  Grendonh  case  it  was  resolved  by  the  justices,  that  the  ordi- 
**  nary,  patron »  and  king,  ought  to  be  assenting  to  every  apprepru 
"  ation ;  and  that  the  authority,  which  the  pope  had  usurped  in  tliis 
**  realm,  was  by  parliament,  25  H.  VI 11.  acknowledged  to  be  in 
"  the  king,  who,  as  supreme  ordinary,  may  appropriate  without 
**  the  bishop's  assent.'*    It  is  evident,  from  what  has  been  said, 
that  as  the  ordinary,  patron,  and  king  *,  ought  to  be  assenting  to 
every  appropriation,  the  different  rights  and  effects  of  presentatioHf 
The  several    insiitu/ioft,  and  induction^  are  thereby  allowed  to  proceed  from  dif- 
^reacntacioo,  ferent  sources.    The  ordinary  is  introduced  for  the  very  itason* 
ind'i^"**!'    on  account  of  which  the  pope  was  formerly  a  necessary  party,  as 
tbo.  the  supreme  ordinary:  and  therefore,  at  present,  by  the  co-open- 

tion  of  the  ordinary,  that  perpetuation  of  spiritual  jurisdiction  to 
the  nominee  of  the  perpetual  patron,  is  collated  per  continuuMf  in 
lieu  of  a  toties  quoties  institution^  upon  every  change  or  akeiatioD 
of  the  incumbent. 

But  Godolphin  and  most  other  writers,  (under  correction  it  if 
said,)  have  attributed  an  effect  to  the  a5th  of  Hen.  VIII.  that  nei- 
ther the  spirit,  nor  intention,  nor  the  words  of  the  act  import  t« 

*  Pdiph.  144.  Waid'flc«ie. 

-f  Ckurek  and  Sistft  504.  My  co^utry  tberefeit  it,  what  altentioD  \m  thoie  I^vt 
was  inteoded  to  be  madt,  and  in  fact  was  made,  by  tbe  parliament.  Hm  immediate 
quctiion  ibcn  for  discussion  is  this :  whether  the  parliament  of  that  day  did  or  did  not 
uodertake,  or  aitenpi  to  vest  id  tbe  king,  or  in  one  or  more  ol  the  national  cleigy  that 
twprewit  ipifitmat  ^wtTf  which  had  till  then  been  acknewlcd^  in  the  Roman  pontift 
as  the  head  of  the  hienrchy.  The  difllcrent  acts,  which  were  passed  in  the  a5th  year 
of  Henry's  reign  (A.  D.  1533.  J  which  is  properly  the  fint  year  of  the  Refiarmati^, 
affect  a  variety  of  subjfcts  relative  10  tbe  civil  establishment  of  icligion,  and  the  primacy 
of  jurisdiction  in  the  Bishop  of  Rome,  (C.  ix.)  Not  only  the  payment  of  any  annates 
or  other  composition  to  the  court  of  Rome  was  prohibited,  but  tbe  very  presentation  or 
application  to  the  see  of  Rome  for  conErmation  of  any  bi&hop  or  archbishop,  was  for* 
bidden.  And  by  the  new  reguUiion,  ot  order  of  electing,  consecrating,  and  confirming 
arrhbikhops  and  bishops  (i),  which  is  the  law  at  this  day,  we  find,  that  although  theriV/ 
*  right  of  presentation,  nomination,  or  election,  be  under  certain  circumstances  vested  ab- 
soluiely  in  the  king,  who  may  appoint  by  letters  patent,  if  the  prior,  or  convent,  or  dean 
and  chapter,  rcltt>e  or  oeglect  to  elect :  **  Yet  if  any  archbishop  or  bishop  within  any  of 
**  the  Ling's  dominions,  after  suwh  election,  nomination,  or  presentation  shall  bt  sig« 
'*  nitied  unto  them  by  the  king's  letters  patent,  shall  refuse,  and  do  not  coii&m,  invest, 
**  and  consecrate  with  all  due  circumstances  as  is  aforesaid,  dec.  he  shall  incur  Afretmu^ 

[i]  Vide  Jura  Anglorum,  p.  617. 
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bawordt  no  particle  of  the  power  of  the  Jteys,  which  that  and 
the  other  subsequent  acts  of  his  reign  presume  to  exist  in  the  chris^ 
liao  priesthood^  (not  in  the  civil  magistrate),  either  was  in  fact,  or 
wasintended  to  be  transferred  to  the  king  from  the  bishop  of  Rome* 
When  Pl§%vden  says  *,  that  '<  such  authority  and  jurisdiction  as 
^'  the  pope  used  to  exercise  within  this  realm  was  acknowledged 
"  by  the  parliament,  in  25  Hen.  VIII.  and  in  other  statutes,  to 
**  be  in  the  said  King  Hen.VIII.  so  that  he  might  lawfully  exercise  • 

^  flnr.*'  WhcfC  a  power coatmvlf  a  ihfll  right,  the  ultimate  ncerctse  of  the  power  it 
fnprly  mcrved  to  bUn,  io  whom  it  niperemioeotly  ictidci  :  and  at  the  kiog  is  the  »u« 
pRme  bead  of  the  cifil  cstaUichmeot  of  rcligioo,  thereibre  ii  the  last  aod  dtfinitive 
i^tdf  prescntatioo  given  to  hio.  But  ia  respect  lo  the  collatioa  of  tptrlttuti  juritdh'* 
tunt  and  the  coostitutioo  of  a  bitbop  or  church  governor,  as  this  is  an  act,  which  es* 
aaiiaUf  allecu  die  very  quiAteseaoe  of  ifirinml  fruftr^  and  the  goveromeot  of  tbo 
chuGh,  over  which  Iht  state  can  have  no  anthoritj  nor  conCnul,  the  act  ptetenda  not 
10  give  ID  the  king,  io  the  Ust  lesort,  the  exercise  of  the  power  of  conferring  spiritual 
JQradktioo,  though  it  inflict  the  severest  penalties  upon  others  refuting  or  neglecting  to 
da  it,  in  whom  the  right  of  conferring  it  is  illlowed  to  exist.  By  this  law,  therefore,  the 
Ksig^f  England  is  presumed  fiiUy  as  ioeapaUe  of  coalerring  sphittuti  jttriMdktIm  at 
^  •r^^rr.  The  alteration  intended  to  be  made  in  the  common  law  of  England  by  this 
stMote,  was  erideoUy  this,  and  this  alone :  That  whereas  unit]  that  time,  a  bishop  elect 
«a  not  a  complete  English  bishop,  by  common  law,  till  ha  had  been  confirmed  by  the 
ptpe,  to  fiwm  tbencefiBrth,  this  ooofirmalion  by  the  pope  wm  no  longer  to  be  a  necessary 
caodiiJon  lo  make  a  person  a  Ugml  bishop }  but  by  statute  law^  this  act  of  confirmation 
was  diiected  to  be  made  by  English  prelates  instead  of  the  Roman  pontile  in  order  to 
mtke  a  person  a  complete  legal  English  bishop. 

The  next  act  which  passed,  (C.  xxi.)  was  absolutely  to  pmhibil  the  payment  of  att 
pCBstoiMb  censes,  Peter«penoe,  procuratioos,  or  other  impositions,  to  the  court  of  Rome» 
ohich  were  matters  dearly  afifectiog  the  r/v// establishment  of  religion  :  and  if  also  for* 
bade  any  su«t  to  Rome  fi>r  licenses,  dispensations,  compositions,  faculties,  graott,  re* 
scripts, delegacies, ftc  to  the  see  of  Rome;  and  directed  all  such  applications  to  be  in  fu* 
Care  aaade*  either  by  the  king  or  subjects,  .to  the  Archbishop  of  (anterbnry ;  hut  that  ao 
new  dispCAsations,  different  from  tvid  as  were  wont  to  be  obtained  at  the  oonrt  of  Rome» 
ikoold  be  granted  without  the  license  of  the  king  and  council.  This  exception  could 
Bet  rxteod  to  any  thing  but  of  a  r/v#/natore.  Of  this  nature  was  the  settlement  of  tho 
first  fraits  and  tenths  of  every  ecclesiastical  living  upon  the  king,  t6  Hen.  VI II.  c«  xiii.* 
Bat  attention  vras  had  to  the  red  tphitud  power  in  the  act,  C.  xiv.  fer  nomination  of 
sofiagam  and  consecration  of  them  :  by  which  the  king  was  enabled  to  choose  one  of 
the  two,  who  should  be  presented  to  him  by  the  archbishop  or  bishop,  wMb  wished  tn 
have  soch  sufliragaos :  and  although  it  be  said  in  the  acr,  that  the  king  shall  give  to  the 
pcisDnoif  his  choice,  ••  such  title,  name,  stile,  and  dignity  of  bishop^  of  such  of  th« 
M  sees  above  specified,  as  the  king's  highness  shall  think  most  convenient  :*'  yH  it  it  no< 
meant,  that  any  thing  more  than  the  civil  dignity  or  appendages  should  flow  from  ih« 
king  :  for  the  act  proceeds  to  direct  how  the  king  shall  present  the  tuflTragan,  elected  and 
nominated,  to  the  archbishop,  "  to  five  bim  all  tacS  caniecrathm^  hettetliethftt^  snd  m, 
*•  nrwMm,  mm  /#  the  degree  and  tffiee  ufa  hhhof  tuft  again  shall  he  refvhife,  ••  And  it 
is  further  declared,  that  no  :.uffragaa  shall  have  or  execute  any  jurisdiction  or  epiieopal 
pp«*cr  or  authority,  &C.  but  what  shall  be  given  by  their  respective  archbishop  or  bishop,  ' 
by  commitrioni  under  their  seals,  ^ere  Is  no  attempt  to  draw  spiritual  jvrbdietioo  from 
alaytooroe^ 

*  Pbwvl.  40JB.  Grendoii  v.  Ep  Line 
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"  such  jurisdiction  as  the  pope  used  or  was  accustomed  to  exerc!sa 
The  kinf  «  within  this  realm,*'  with  submission,  I  contend,  was  only  meant  to^ 
ccivcany  '  extcnd  to  such  things,  as  were  within  the  competency  pf  the  civil 
Jea?!*  irituti  n^g'strate,  or  in  other  words,  such  jurisdiction  and  authority  a9 
jiir  (i.cttoa  had  been  enjoyed  by  the  popes  under  the  g^rant,  acquiescence,  or 
thljUur-  submission  of  the  English  nation.  As  well  might  the  king  claim 
^*''  by  that  act  the  power  of  ordination,  because  the  pope  could  have 

exercised  it  in  England,  had  he  been  here  present.     As  to  every 
matter  relating  to  the  civil  establishment ,  which  the  pope  or  the  or« 
dinary  had  or  has  power  to  affect,  in  that  undoubtedly  the  king  is 
How  far  the   supreme  ordinary 9  as  the  pope  heretofore  was,  whether  by  grant* 
pemiVrdi-   acquicscence,  or  usurpation.     This  is  readily  accounted  for  in  ih^ 
»*'y.  case  of  Sir  jfobn  Pollard  and  fPTildron,  where  Dyer  *  and  the  other 

judges  declared  the  law  to  be,  that  a  resignation  which  the  Dean  of 
Wells  had  made  to  the  king  was  good  and  elfectMal,  inasmuch  as 
the  king  was  head  pf  the  church  of  England,  and  that  it  was  as 
good,  as  if  it  had  been  made  to  the  bishop,  and  thereby  the  deanery- 
became  void.  "  Wherefore  all  the  justices  agreed,  that  an  appro^ 
priation  made  by  the  king  alone  without  the  bishop,  is  as  good  as 
if  the  bishop  had  made,  or  as  it  was  taken  in  aAcient  time  to  b^ 
when  the  pope  made  it.  The  very  existence  of  a  deanery  is  essen- 
tially by  the  will  of  the  civil  magistrate^  and  therefore  all  jurisdi<;« 
tion  and  authority  over  it  was  lawfully  vested  in  the  crown  by  the 
supreme  legislative  power.  However,  in  that  great  and  leading 
case  of  Grendon  v.  Bishop  of  Lincoln^  the  learned  and  correct  re- 
porter expressly  says,^*  And  so  all  the  justices  unanimously  agreed^ 
«« that  the  ordinary t  inferior  and  superior ^  the  patron ^  and  the  kiitg^ 
'*  ought  to  assent  to  every  appropriation.**  Such  was  the  law  in  the 
19th  of  Eliz.  and  such  is  the  law  of  this  day.  But  in  more  ancient 
times,  appropriations  were  effected  sometimes  without  the  kiog, 
and  generally  without  the  ordinary.  As  to  the  second  point,  viz. 
what  persons  may  make  an  appropriation,  and  how  many  in  num« 
bcr  ought  to  absent  to  it ;  all  the  justices  unanimously  agreed  that 
the  ordinary,  the  patron,  and  the  king  ought  to  agree  to  it,  and 
Who  ar«nf-  these  arc  actoresfabuU,  as  Dyer  termed  them.  And  first,  the  ordi- 
UeVto^erery  ^^^^^  inferior,  or  supreme  ought  to  agree  to  it,  because  he  is  the 
appropruii.  principal  agent  in  it,  for  he  has  the  spiritual  jurisdiction,  and  the 
act  of  appropriation  is  a  spiritual  thing,  and  the  ordinary  tay^« 
appropriamust  consoHdamus,  et  uninius,  as  principal  actor  in  tlie cause 
(as  Mdnwood  justice  SfucJ,)  because  the  cure  of  the  church  princi« 
'    pally  concerns  the  souls  of  the  parishioners,  of  whom  the  iisbop  kat^ 

*  D|er,  X93,  294.  ioC^B, 
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t)x  charge  within  his  Jiocess,  for  which  reason  the  law  has  attri-* 
buted  to  him  the  principal  part  in  xhc  appropriation.  And,  it  was  said* 
it  appears  in  6  H.  VII.  which  then  commenced,  but  was  not 
^Sg^  until  II  H.  VII.  that  an  union  and  an  appropriation  be* 
long  to  the  bishop  to  do,  and  where  a  union  was  there  made  of  a 
dupel  in  one  diocess  to  a  college  in  another  diocess,  the  assent  of 
both  the  bishops  was  pleaded,  and  a  great  number  of  cases  and  pre- 
cedents in  the  book  of  entries  were  cited,  where  the  bishop  of  the 
diocess  had  made  appropriations.** 

'f  And  that  which  the  ordinary  of  the  diocess  might  do,  the  Formerly 
ame  was  used  to  be  done  within  the  realm  by  the  pope,  as  supreme  ^nv^li^u 
9r£Mij,  who  claimed  to  himself  a  supreme  jurisdiction  above  all  ""'y- 
QRfinanet,  and  was  long  siifiered  to*be  done  by  him,  so  that  he 
used  to  make  visitations,  corrections!  dispensations,  and  tolerations 
widiin  every  diocess  of  thi^  realm,  as  the  ordinaries  use  to  do  (as 
MoMBson  said),  and  he  took  from  the  bishops  of  this  realm  what- 
ever and  as  much  as  he  pleased.  In  consequence  of  this  custom 
he  used  to  make  appropriations  without  the  bishop,  which  were 
taken  to  be  good,  and  the  bishopi  who  was  only  looked  upon  as 
inferior  ordinary,  never  contradicted  or  opposed  this  practise,  but 
ft  was  submitted  to  and  accepted  as  good ;  for  (as  Manwood  said) 
h  freseniid  majoris  cess  at  potent  ia  minoris.  And  so  an  appropria* 
tioQ  made  by  the  pope  alone,  without  the  ordinary,  was  taken  to  be 
good.  And  hereupon  Manwood ciitd  xhe  czsc  in  29  Ed w.  III. 
in  a  quart  impedit  brought  by  the  Earl  of  Salisbury  against  the  prior 
^M^wtaguet  whf  re  an  appropriation  was  pleaded  to  be  made  by  the 
apostle,  with  the  assent  of  the  king,  without  mention  of  the  ordinary, 
which  appropriation  was  allowed  to  be  good,  and  the  pope  was 
called  by  the  name  of  apostle.  And  many  other  cases  were  cited 
to  the  same  purpose.  And  the  pope  used  to  make  provisions,  until 
he  was  restrained  by  the  statute  of  25  Edw.  III.  whii  h  provision 
was  a  designation  of  the  person,  who  should  be  incumbent,  and  an 
admission^  institution!  9nd  induction  of  him  without  going  to  the 
bishrvp.  Sp  that  his  authority  was  looked  upon  as  absolute,  and 
hound  the  bishop  as  his  inferior  in  all  his  acts.  And  so  it  was 
agreed  by  the  whole  court." 

Formerly  an  appropriation  could  be  made  without  the  or'inarV   Rusont 
(not » at  present),  because  the  pope  was  the  stipreme  ordinary.  ^\Mvy  \t4 
Then  we  have  seen,  that  whatever  powers  he  was  allowed  bv  the  ^^^•I'inf  «" 
nwion  toexercjse  over  the  benefice,  property,  and  corporate  capacity  every  appro. 
^^ the  incumbent,  were  transferred  to  the  king  by  act  of  parlia-  P"******* 
®««.    But  the  pope  over  and  above  these  powers  claimed  also  by 
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.  «highei;ddethefKma:^iti9tilutbgafKlentbUngtomsekute»whidi 
die  act  does  ooft  vest  ia  the  king  even  upon  the  contumacy  or  lefusd 
of  the  archbishop  and  bishops  to  confer  spiritual  jurisdiction  upon 
the  kiug's  nominee  or  patenteet  so  at  present  for  the  purpose  of 
creating  a  perpetual  incumbency,  or  in  other  words  an  luiinter* 
rupted  continuance  of  spiritual  jurisdiction  in  the  appr$priat9r3  the 
ordinary  becomes  a  necess^ary  party  evidently  for  the  purpose  of 
collating  the  spiritual  jurisdiction.  It  is  obvious,  that  permanent 
jurisdiction  (until  revoked)  of  so  peculiar  a  quality  must  be  drawn 
from  the  same  source  as  occasional  jurisdiction*  This  appears  to 
demonstration  from  the  very  form  of  an  appropriation  *  by  the 
kingt  which  does  not  even  mention  the  word  imtUuthrit  though  it 
do  mention  the  viotAs  presmMion%  induction^  and  admssiwi*  The 
king,  as  king^  is  he,  of  whom  all  hexeditaments  corporeal  or  incor- 
poreal (such  areadvowsons)  are  by  the  law  supposed  to  be  holden 
mediately  or  immediately.  Now  this  patrQnage  may  possibly  come 
to  the  king  by  escheat  or  otherwise,  or  he  may  have  the  benefit  of 
it  by  lapse :  all  which  eventual  benefits  the  king  is  deprived  of  by 
the  appropriation,  and  therefore  at  all  times  he  ought  to  be  a  psrty 
to  the  transaction,  in  Ofder  that  he  may  at  least  consent  to  bis 
eventual  loss  or  itijury. 
Ditapprepri*.  Appropriations  may  be  dissolved  in  many  ways,  as  if  zparssn 
mtiofit.  imparsomef  presini  anotber,^  iherely  he  has  disMppnpriated ibeid' 
V9WsWt  iuid  made  it  presentable  ever  after ^  as  Manwoad  satd\fif 
he  saidt  volenti  non  fit  injuria,  but  against  his  will  ne  one  can  ter- 
tieusfy  disaffropriate  it.  And  if  a  corporation^  io  which  a  church  is 
appropriaiedf  is  dissohedf  the  church  is  thereby  disappropriated  (as  the 
Lord  Dyer  said  J  and  the  lordt  of  whom  the  advowson  is  held  maypreant 
to  it  s  and  then  the  reporter  tnakes  the  following  quaere;  if  dean  and 
chapter p  or  other  spiritual  corporation^  be  seiT^ed  of  a  manor,  to  which  an 
advowson  is  appendant,  ond  the  church  be  appropriated  to  them,  and 
efterwards  they  make  a  feoffment  or  a  lease  of  the  manor  ami  pcrti* 
nentiis,  shall  this  disappropriate  the  church  f  For  it  seems  to  some, 
that  by  the  course  of  the  common  law  the  advowson  shall  pass  as 
appendant  to  the  manor ;  but  now  by  tlje  statutes,  which  have  made 
the  king  and  lay  persons  capable  of  parsonages  dppropriate,  theadvoyo- 
son  is  in  such  case  severed  from  the  manor  by  the  intent  of  the  ttcts% 
and  in  the  grant  of  the  parsonage  appropriate,  which  may  now  btgraiA' 

ed  asui  transferred  t4  comman  persons,  the  advowsans  shall  pass* 
Impropria-       Tlie  benefi(;es,  rectories,  or  living,  which  have  since  this  act  of 


tlOIM. 
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Hn.  VIII.  come  into  lay  hands  aie  called  impropnationtf  u| 
coBtndicdoQ  to  afpr^friatiom,  which  am  in  the  hands  6f  spi* 
anal  or  ecdcstastii^  corpovations,  though  tbff  bout  been  fnquenHy 
uiftmiufm  Them  are  computed  so  be  3845  imfropriaiUns  in 
Eag^nd. 

We  have  seen  how  by  means  of  imfrofriations,  the  payoaent  Eflecttor 
ind  receipt  of  tithes  and  the  enjoyment  of  some  other  church  pro-  ||^^[^^ ' 
petty  hare  come  into  lay  hands.  The  principles  and  grounds,  upwi 
windi  mere  laymen,  (even  dissenters  from  the  established  church) 
vho  pretend  to  no  spiritual  jurisdiction  or  power^'l^ave  become  by 
hw  as  well  entitled  to  their  tithes,  as  to  auy  other  hereditansents 
whatever,  are  not  immediately  reducible  to  the  original  spirit  of 
ibe  institution ;  yet  it  must  be  remembered,  that  when  the  civil 
ongistiate  established  in  this  country  the  j^neial  payment  of  tithes, 
SI  a  great  part  of  the  commutation  or  substitution  for  that  conscieiv 
lioos  oUigadon  of  each  christian's  contributing  according  to  his 
sbifity  and  means  to  the  mainteiuuioe  of  his  gospel  minister,  it 
faindcd  IP  that  establishment  many  fundamental  laws  and  rules 
of  property,  which  must  ever  pervade  the  whole  mass  of  the  pro- 
petty  of  this  country,  whilst  the  christian  religion  is  adopted,  and  a 
dmstian  priesthood  established  in  it.  This  transfer  of  tithes  from 
diriial  to  Jay  hands,  by  improfMriation,  is  not  to  be  viewed* 
as  a  dispensadon  or  release  of  the  laity,  or  owners  of  pro* 
peny  frcm  paying  their  commutation,  or  substimtion  fixed  by 
the  state,  but  as  a  diversion  of  a  part  of  the  property,  whidi 
U  through  the  overstretched  devotion,  and  eleenaosynary  teal 
sf  aodent  days  been  consecrated  to  the  church,  from  the  una* 
faableto  the  circulating  fund  of  property,  which  through  all  its  modi* 
iaitiansand  forms  must  essential iy. ever  remain  under  the  coa» 
treiil,andexclusively  within  the  c(»npetency  of  ther/vi/mapstiate. 
In  the  same  spirit,  in  which  the  civU  magistrate  did  on  the  a  5th 
if  November,  1279,  prevent  the  further  accumukuon  of  chinch 
pnpeity  by  the  stature  of  Mortmain  *,  did  the  same  civil  magts* 
iRie  in  the  year  15399  take  a  certain  portion  of  Mortmain  property 
sot  of  the  dead  hands  of  thechureh,  and  restore  it  toUfeaixl  dr* 
cnlatioo  by  the  act  t  for  dissolution  of  monasteries  and  Mies  % 
anoe  which,  the  patentees  of  the  crown,  and  their  representatives, 
fakhoii^  laymen  or  women)  are  rendered  capable  of  taking  par- 
anages,  affrofriate  or  impropriate  ol  dissolved  monasteries*  Impropria. 

Churchmen  atni  their  advocates  have  frequemly  and  loudly  mtmoflT 
complained*  that  impropriations  are  an  abuse  and  a  robbery  from  P^^tofthe 
toe  church  and  parish  priests  |.     In  lact  the  civil  magistrate  ^uem  fund  (nm  its 
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fines  est  urbitrium  et  jus^  although  he  diminished  the  property  of 
the  clei^  by  that  act,  and  encreased  the  general  lay  fund  of 
transferable  property,  yet  was  it  not  intended  to  touch  the  prin«- 
ciple  or  practice  of  the  system  of  commutation  or  substitutioth 
vrhfch  had  then  been  long  established,  and  was  considered  too 
sacred  to  be  disturbed^  These  impropriations  were  a  continuance 
of  all  the  payments,  which  the  community  was  before  boundea 
to  make.by  way  of  commutation  or  substitution  for  the  gospd 
maintenance  to  their  church  governors,  though  paid  into  diflferent 
hands.  They  *are  not  any  additional  burden  to  the  land-owner, 
who  of  common  right  is  bounden  to  pay  tithes  of  all,  that  renews 
or  grows  annually*.  It  must  not  be  imagined,  that  because  this 
stream  of  church  property  has  been  diverted  into  lay  handsi  and  that 
the  possessors  of  it  claim  no  spiritual  jurisdiction,  therefore  the 
•churches  so  imfropriated  have  in  the  mean  time  remained  without 
Wheneearoie  Kninisters,  or  the  flocks  without  their  pastors.  Out  of  this  system 
vicarageg.  j^f  appropriation  arose  vicarages :  of  which  it  will  be  requisite  to 
•make  several  observations ;  more  especially  as  from  various  circum- 
-stances,  relating  particularly  to  x\\t, appropriation  of  so  laige  a  share 
of  church  property,  more  tithes  throughout  the  nation  are  paid  to 
vicars  than  to  rectors,  (properly  so  called).  It  is  immaterial  to 
consider  when  particular  vicarages  were  carved  out  of  lectoiies,  as  they 
all  certainly  were  in  England  at  some  time  or  other :  but  it  is  clear, 
that  the  allotment  of  the  vicar's  maintenance  being  only  a  deducr 
tion  from  that  of  the  rector  or  parson  can  make  no  alteration  to  the 
parishioner,  who  is  by  common  law  obliged  to  pay  tithes  of  all  his 
annual  produce  and  encrease,  in  order  to  maintain  and  provide  for 
the.  rector  or  parson  of  the  parish,  or  in  other  words  to  the  spri- 
tual  minister,  who  administers  to  him  the  word  of  God.  It  is 
then  one  and  the  same  thing  to  him,  whether  he  pay  more  to  th« 
vicar,  and  less  to  the  parson  (impropriate  or  not)  or  less  to  the  vi- 
car, and  murp  to  the  parson  or  rector.  Whence  it  may  probably 
be  inferred,  that  vicarages  were  originally  neither  more  nor  less 
than  cu^res  or  curacies.  For  ex  vi  termini  they  were  deputies  or 
ftttornies  to  the  rectors,  vice  rectoris  fungens^  unde  vicariuSf  and 
were  consequently  tetnporary,  revocable,  and  removable :  but  in 
process  of  time,  either  from  the  unwillingness  of  the  old  spiritual 
corporations,  which  had  the  appropriations,  or  the  inability  of  the 
subsequent  4aymen,  who  became  impropriators,  the  vicars,  who  per-* 
form^  the  whole  of  the  spiritual  function,  came  to  acquire  a  fix- 
ed permanent  estate,  interest,  or  right,  not  only  cf  jurisdiction  from 
institution f  but  also  of  property  and  dominion,  from  imb/rtiion : 
and  they  were  the  spiritual  pastors  or  ministers,  who  in  fact  ad- 


Ti/hes  by  the  Law  of  Bngl^inJ*  JO^ 

teiaistered  the  gospel  to  their  flocks,  and  the  law  gave  them  a  fiX-ed* 
pennanenty  and  independent  right  to  a  part  at  least  of  that  commur 
iathn,  or  suiwiu/iou, v^hkh  the  r/W/ magistrate  thought  adviseable 
n>establish»  in  lieu  of  the  voluntary ,  though,  conscientious  contri- 
butions  to  a  gospel  ministry.  ]'  rom  an  unbiassed  attention  to  the 
origiiial  principles,  upon  which  our  ancestors  forcaed  their  system 
cf  cmmutaiian  and  substitutimf  the  laws  of  tlie  land,  as  at  this 
day  they  still  exist,  will  be  perspicuously  seen  and  readily  sub* 
mitted  to. 

"  *  yicarf  is  he,  who  hath  that  spiritual  living* called  ^vicarage.  What  •  m 
"  being  no  other  than  a  certain  part  or  portion  of  a  parsonage,  ^"^ 
**  allowed  to  the  minister  for  his  maintenaiice,  introduced  at  that 
**  ume,  when  imprppriathns  first  began  $  both  which  livings,  as 
**  they  are  commonly  called  the  church  ;  so  both  such  as  serve  m 
**  them  are  called  the  patren^s  clerks.  The  vicar  is  usually  ap- 
"  pointed,  and  allowed  to  serve  the  cure,  by  him,  who  hath  the 
"  impfopriation  of  the  parochial  tithes ;  for  at  the  original  of  such 
**  impropriatUnSf  a  certain  portion  of  the  parsonage  was  allotted 
**  and  set  apart  from  the  rest,  to  maintain  the  vicar,  who  was  to 
^  save  the  cure ;  so  that  now  the  priest  of  a  parochial  church, 
^  where  the  predial  tithes  are  impropriated,  is  called  the  vicar 
**  Iv  (.  vice  trectoris.  And  it  seems  anciently  they  did  sometime^f 
**  A]c  thcmsehes  perpeiual  vicars,  because  every  vican^e,  corpo- 
**  ration  like,  hath  a  constant  succession." 

The  civil  magistrate^  (u  e*  our  parliament)  even  whilst  the  na-  Ouranocitf 
tkm  submitted  to  the  papl  supremacy,  was  as  distinaly  precise  ^^"^"^ 
in  exercising  it's  rights  over  the  civil  establishment  of  religion,  as  the  abuict«# 
it  has  been  at  any  time  since  the  reformation.    Thus  for  instance  ^^*^^ 
in  the  year  1391  the  parliament  thought  proper  to  provide  in  all 
fiituie  appropriations  of  benefices  (a  proof  that  abuses  were  then 
fdt)  that  provision  should  be  made  for  the  poor  and  the  vicar  f  • 
Widiin  10  or  12  years  from  that  time,  viz4  in  1402  the  legislature 

*  Godol.  Rep.  Can.  196. 

f  ij  Ricb<  II.  c.  6.     **  Because  divets  daihaget  and  hindrancfs  oftentimef  have 

*  kappcotd  tod  daily  do  happen  to  the  parishioners  of  divers  places,  by  the  appropfia- 
"  tioB  of  beneficet  of  the  same  places  i  It  it  agreed  and  assented,  that  in  e^ry  licence 
**  fan  hmetktihto  b»  made  in  the  chancery,  of  the  appropriation  of  any  pariih  church, 
*'  itshall  be  expressly  contained  and  com^riftdt  that  the  diocetin  of  the  place,  upon 

*  the  appiopriatioa  of  stich  churches,  sHall  ordain*  according  to  the  value  of  such  churches^ 
**  t  OBivenieiit  sum  of  money  to  be  piftid  and  distributed  yearly,  of  the  fruifi  and  pm« 
"*  fitoof  the  aamc  churches,  by  those  that  wiU  haire  the  said  churches  is  proper  use 
**  aiid  by  ibeif  suaoesiors,  lo  the  poor  parishioners  of  the  said  churches,  in  aid  of  tbeif 
"  bving,  and  mi cenaqcc  for  ever  i  and  also  (hat  the  vi^ar  bf  well  tpd  lufficieotJy  e^vr^ 
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Ugain  took  this  matter  into  coosideratioiiy  and  confirmed  the  pre- 
j^^g^j^  ceding  aa  of  Richard  II.  They  thctr  ««  went  a  degree  further, 
«M  DOC  t0  **  by  enacting  that  thenceforth  *,  in  every  church  so  appropricd  or 
9f^^^  ^'  to  be  appropriedy  a  secular  person  be  ordained  vicar  fifpehudf 
^  Canohically  institute  and  induct  in  the  same,  and  covenaMy 
^  endowed  by  the  discretion  of  the  ordinary,  to  do  divine  service, 
^  and  to  infofm  die  people  and  to  keep  hospitality  there.  And 
'*  that  no  religious  be  in  any  wise  made  vicar  in  any  chuidi 
"  So  appropriedi  or  to  be  appropricd  by  any  means  in  time  to 
^  come."  'Thus  the  civil  magistrate  in  giving  a  corporate  ca^« 
city  and  perpetuity  to  vicars,  assimilated  them  nearly  to  rectors: 
not  only  in  requiring  them  to  be  secular  priests,  and  therefoct  nol 
in  any  manner  exempt  from  the  power  of  the  ordinaries,  (as  some* 
religious  orders  claimed  to  be  by  special  grant  or  induk  from  the 
pope  as  supreme  ordinary)  but  also  by  requiring  each  fresh  vicar  to 
be  specially  enabled  tcties  fOvties  to  exercise  quritual  jurisdic* 
tion  by  the  institution  of  the  ordinary,  which  was  coirfbrmabli! 
with  the  spirit  and  practice  of  the  original  church  govemmeilt,  and 
was  csdculated  to  avoid  that  monstrous  anomaly  of  esuUtshing  an' 
independent  delegation  under  s(  principal,  who  did  nof  ddtgita ; 
and  whonotwidistanding  he  weie  allowed,  permitted,  and  pttmrned 
to  have  the  core  of  souls  throu^  his  whde  parish,  was  diuV 
iorced  tb  submit  to  a  subdelegation  of  that  awful  itesponnbtlity  t6 
another  person,  without  his  privity,  consent,  approbation,  or  diele- 
gation. 

It  would  be  matter  of  more  curiosity  than  utility  to  enquire  intd 
B.  the  pttcise  time  of  the  endowments  of  vicarages.  TiU  they  toeh 
^luiMd'*  place,  vicars  had  ho  separate  or  fixed  estate  in  their  vipusiiges,  ixh 
dependent  of  the  rectories  or  parsonages,  of  which  thfey  weit  cA* 
ginally  parts  or  append^gesf .  Before  the  statute  of  the  14  Edw. 
III.  c.  17.  a  vicar  had  no  freehold  in  the  glebe  of  his  vicarage, 
for  he  couM  not  befbre  that  statute  have  a  juris  utrum  %  toft  his  |^ebe. 
But  by  that  statute  vicars  might  have  their  writs  oi  juris  utrum  di 
lands,  tenements,  rents,  and  possessions  annexed,  or  given  perpe- 
tually in  alms,  and  recover  by  other  writs  in  their  case  as  £u  forth 
as  parsons  of  churches  or  prebendaries.  This  act  viras  passed 
A*D.  1340 1*  So  much  indeed  does  the  law  favour  the  eddow-  ' 
mentf  of  vicars,  that  if  the  original  instrument  of  appropriation  be 
shewn  with  a  condition  in  it,  that  a  vicarage- should  be  oompe* 

•4  Hen.  IV.  c.  IS.  f  %  Rol.  AV.  336. 

^  It  »  writ  ^hich  iict  for  1  fsixsan  of  |hc  church,  whow  predcccsior  had  aliened  tbi 

lan^  or  tcfiemeoti  tbcreef*    f .  M.  B.  4S. 
i  Wait.  CdB.  Inc.  X95« 


Titiis  hythe  Law  of  England.  1 1  f 

wHj  endowed,  and  no  instrument  or  proof  can  be  made  of  such  Prdui^pttMi 
endowments,  without  which  endowment  at  fim  the  appropriation  o^  »^o^ 
bad  been  void :  yet  if  the  rectory  for  long  time  ]k  suppcsed»  re- 
paitd,  and  taken  to  be  appropriated^  and  the  vicat  all  that  time 
picaeoted,  instituted,  and  inducted,  as  a  vicar  rightfully  endowed» 
tt  dttfl  be  presumed  in  respect  of  the  continuance^  that  the  vicaF> 
t^e  was  lawfully  endowed  *.    And  after  a  church  is  appropriated^ 
ndavicar  out  of  the  same  isendowed,  the  parsonage  and  vicarage 
as  two  distinct  ecclesiastical  benefices,  and  the  parson  and  vicas 
kave  both  of  them  atram  animarum  ;  the  parson  habitually,  the  vi- 
car actually,  by  Noj  in  Briiim  and  JVadis  case  +.     And  so  it  was 
^pndby  the  judges  in^the  case  of  dark  and  Htath^  Mich.  21 
Car.  11.  Banco  R  \.    Afid  it  was  also  said  in  this  case,  that  there  viean  htl« 
aRse?Btal  churches  in  England^  where  there  are  vicars  endowed  <^i«o^x»ui** 
with  cine,  and  yet  the  parson  had.a  concurrent  cure,  and  both  of 
them  took  die  oath  of  canonical  obedience :  and  a  parson  appro* 
priaie  doih  diffinr  from  another  parson  only  in  this,  that  he  shall  be 
t^nm  ferfihuilt  and  the  other  hut  for  life§.    And  therefore  it  is 
provided,  that  a  benefice  appropriate  shall  not  be  taken  to  be  a  be- 
JK&aidth  cure,  in  any  article  of  the  statute  about  pluralities  |{ : 
dieitiMdbeen  so,  as  it  yet  is  by  the  can9H  law,  in  cases  out  of  the 
>me.    What  is  here  said  by  Watsm  f ,  both  of  the  common  and  Lay  iaipn* 
Q&an  hw,  must  be  understood  of  spiritual  not  lay.  appropriators :  g>^>><«» 
thehaierofwhcni  never  were  presumed  at  any  time,  or  in  any  uireofiMii. 
ICnae,  to  have  cure  $/ souls. 

The  infiereiKe  from  what  has  been  said  of  vicars  and  lay  impro-  improprnu 
fnaon»  will,  it  is  hoped,  tend  to  remove  some  of  the  objections  J^i"?*  p*"^ 
«id  difEcukios  raised  against  the  enjoyment  of  tithes  by  the  laity,  church. 
h  is  die  privilege  and  advantage  of  the  laity :  die  hardship  and  de- 
pmdtti  fall  on  the  church  ;  and  since  these  impropriate  tithes 
hieheen  converted  into  lay  fees,  they  are  become  as  transferabk 
vaoy  other  species  of  property  \  and  no  man  can.foresee  the  i%* 
ttof  the  mischief,  which  the  disturbance  of  such  leading. piinci-' 
pits  and  bndmarks  in  the  landed  property  of  the  country  mi^t 
aotdbct. 

*  Ton.  37  Elas.  Grimtt  aoi  ochcn  v.  Smttb^   I  a  C/(r,   4  Mich.  8  J;ic.  %,  R 
*»*«f.  CoHtttt.  %  Crdtet  *^%»  +  %Cro,  jiS,  J  i  Si  J,  416.  a  KjkK 

4ksi««    t  Mda.  Rep.  si«  S  I^oU'iAb.  a.  p.  341.    See  n  H.  VL  14  . 

i7liUi,  7if    s  ^'  II-  ^*«'*  imffiiit,  165.  H  Sut  az  Hca.  VIIl.  c 

>2-  t  CUrttdG/Mr^'icaie,Hob.  i$7.isS»        * 
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Mliattlie  J[n  order  to  Midw  ub  and  tract  the  Htte  of  (hhfe-bwhers  to  thcif' 
of  EofUad  properties  or  inheritances^  the  princtptes  already  laid  dbwni  anif 
^  the  £ict^  assumed,  proved,  or  adtnitted,.  must  be  Constantly  kepf 

in  vicflr.    The  nature  bf  property  in  mortmain^  differs  no  other- 
wise £n0m  property  out  of  m^hnaift,  than  by  iti  ttstn^fefahle  and 
descendible  quality :  the  former  being  limited  to  successors  in  per« 
petuity,  and  unalienable  by  the  actual  possessor^:  the  fatter  bein^ 
alienable  and  open  to  all  the  possible  limitations,  to  WhicK  othtr 
property  is  liable.     All  the  cbmiiion  hW  of  England,  althougH 
originally  written,  must  have  pf6*exi5(ed  the  time  df  memoryi 
(Viz.  nth  July^  1 189.}    It  i^  noi^  operittiVe  only  by  prescription 
or  imtnemorial  usage,  and'^not,like  statute  lawi  by  the  words  of  any 
{MUticubr  written  docdmerit,  which,  if  prcKduced,  is  only  AimlttW 
to  pfuve  the  Imttiemof ial  usage. 
Gospel  mU  .     By  the  comtxiofl  law  the  civij  inagUlrate  Originally  pf6vidcd; 
here  miio-    »  Hc  Still  dotfl  prOvldei  a  commutation  or  substitution  for  the  goi* 
jAAuiii!?*^  P^'  nuintfenancfe  ofthe  public  minister^  of  the  christian  religion,  bj* 
Uw.  charging  the  whole  landed  interest  of  the  couhtry  and  the  industry 

df  its  ownei^,  dccupiers,  and  inhabitants,  with  the  paynhent  of* tithed 
to  their  respective  subordinate  and  immediate  ministers  Or  spiritual 
.  governors.  Parochial  ministers  (be  they  rectors,  vica^S,-  of  curaw) 
are  immediately  subordinate  to  their  respective  dioceSafrs  ahd  metrof- 
politans.  Enough  his  \)ccr\  said  of  t1iat  spiritual  jurtsdictton,  which 
is  presumed  by  the  civil  magistrate  of  this  country  to  exist  iii 
church  govcrhofs.    TKc  bishop  of  the  established  cliurch  *  is  as- 

'  •  Tfcii  JocrriM  11  very  etj(!lc!tft  Kt  forth  ?a  the  Mofe  mentioned  *«*  attrttatc^ 
toB.  Fl«tc«ood,  w&ich  I  ^renime  10  b«  hi  teiton  iviift  the  geoenl  bdtefof  tliicttibhih. 
•dchuith  of  EngUnd,  p.  3t.  ^flie  fine  bishop  then  in  the  chriftiao  chUreh  wu  **oar 
**  Slenei  Lord  himself,  called  therefor  by  St.  Peter  the  sfacpherdf  and  bishop  of  oar 
<'  Mttli.  Hit  twelve  apostles  were  his  presbyten,  aod  his  seventy  diKiples;  at  it  weir,' 
M  bit  dcacont*  Whilst  our  Saviour  lived  on  earth,  he  ruled  and  govoned  his  chuich 
**  peito—Uy,  and  though  the  apottles  eould  preach,  and  baptise,  aod  prooouoce 
*'  remitsioo  of  tins,  which  is  the  priest's  office  n'ow,  yet  could  they  not  perform 
*'  the  fiioctioot  of  the  episcopal  office,  to  give  others  a  commltsion  to  prreach  the  gospel. 
<'  But  wlieo  Christ  was  riten,  and  ready  to  ascend  in(b  heaven,  (hen  he  enl^kged  thd 
«<  apotiilical  pov^r :  and  gave  thiAi  authdrfff  to  tellcet  aod  settle  chtfrch^,  aod  to  glM 
<*  eomanaions  to  others  as  he  himself  had  done.  As  my  fatbtr  batb  iemt  mr,  lajt  be^ 
^  tveM  M  Mnd  I J0U,  And  when  h(r had  said  this/  bf  brt4ttt)id  m  fbtm,  saying,  rr- 
^  ceiveji  the  Hdj  Gbut,    Signifying  to  them  hy  thit  emblem  of  breathing  00  (heo^ 
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somed  to  have  derived  his  spiritual  juriscUction  by  succession 
from  the  apostles  in  the  christian  Chuidi.  In  the  gradation  of  the 
hiesuchy,  the  archhishop  consecrates  and  confirms  the  bishop  : 
the  bishop  institutes  the  rector  and  vicar:  the  rector  and  vicar  are 
einbled  by  the  tacit  or  express  license  of  the  bishop,  to  call  to  their 
aidy  and  therefore  lawfully  to  employ  in  cooperation  of  their  mi- 
nistiy  within  their  own  parish  or  district,  perpetual  or  temporary 
cinales.  Tlie  state»  upon  these  assumptions,  has  separately  proi- 
vided  for  the  archbidiopand  the  bishops,  and  in  part  for  the  leaors 
and  vicars  by  separate  estates  or  glebe  lands  over  and  above  their 
tidies.  Curates  are  left  to  the  maintenance  of  those,  who  chuse  to 
empby  them  as  coadjutors  in  their  ministry.  A  rector  or  vicar 
either  does  or  is  supposed  to  nominate  his  curate.  The  legislature 
assumes  the  transcendent  and  original  spiritual  jurisdiction  of  the 
»r£aarj  over  his  parochial  clergy  of  every  denomination  throughout 
hisdiocess,  therefore  by  the  12  Ann  C.  12^  for  the  better  nuunte" 
unce  tf  curates  throughout  the  church  of  England^  upon  the  pre-  Provision  for 
suQipcinn,  that  neither  rector  por  vicar  can  ad  libitum  autariitirum  CuraKt. 
auixlekgate  an  attorney  indifllerently  or  ipdependently  of  his  oidinaiy,  ^ 
didthe legislature  specially  empower  the^n/i^tfi^toappropriateapart 

•  ■ 

"  tlut  they  should  be  htptixtd  with  the  Holy  Gbott  in  a  ihort  time,  aod  that  they  .  >     *■    « 

**  thooM  receiv*  povter^  after  that  the  Holy  Ghogt  was  come  upon  them.     And  there-  ''. 

**  felt  wbea  ihcy  bad  received  the  Holy  Ghost  oo  the  day  of  Pentecost,  they  he^n  to 

**  talkfic  and  aettk  the  church*  and  lo  govern  by  those  -rules  they  had  receive  i  ASin     / 

**  Christ.    It  it  certain,  that  the  apostles  by  this  commission  received  an  additional 

**  oo«cr  to  what  they  had  before,  viz.  by  the  Holy  Ghost's  descendiogoo  them;  Our 

**  Santior  had  sent  them  out  to  preach  and  baptize  in  his  own  life  time,  but  no%»  he 

**  tends  chem  even  as  h€  himself  was  sent  by  (he  father.     It  is  most  certain  that  Ihty 

**  eooM  not  be  seat  by  hrm  to  be  mediators  *nd  redeemers  as  he  was :  for  there  is  hut  one  ' 

'*  mediaier  het^tfem  God  and  man,  the  man  Chritt  yesus.     There loie  rhis  new  comm:s« 

**  lioo  can  be  understood  only  of  the  same  authority  of  exercising  ecclesiastical  discipline 

•'  [at  ipiritmat  jurisdieti'm)  whtch   Christ  himself  had  reteivcd  of  the  father,  and  of 

**  arlaining  othets  to  the  same  oflke.     By  virtue  of  their  first  ordination  whilst  Christ 

'*  oooiioacd  sritb  ihem  iu  thefiesh  they  preached  the  grspct,  but  by  thrs  last,  suppfying 

"  thr  place  of  theii  master,  they  themselvs'also  ceattd  others  with  the  samr^piscopal 

**  authnrity   which   themselves  had  received.     For  it  is  plain,  that   this  commidsi'dn 

**  was  Dot  merely  personal  to  the  apos!ics,  butdcsi^od  to  continue  in  thechurahaolong, 

^  asit  should  be  militant  here  vo  eaiih,  because  our  Saviour,  at  the  granting  of  41^  pro- 

"  mised  to  be  with  them  always  n>en  unto  the  end  of  tbf  'world. 

"  When  therefore  the  apostics.had  for  some  time  exTclsed  this  episcopal  auihorlty  by 
"  themselves,  because  the  number  of  the  faithful  d^ily  eocr^ased,  and  they  ihemsrivVs 
**  were  not  to  live  always,  lest  the  church  should  be  destitute  of  this  authority  after  their 
**  ileathfl,  they  invested  others  with  this  power,  whom  they  set  over  particular  ohorirhes, 
**  that  they  might  ordain  elders,  and  govern  the  flock  committed  to  their  charge  within 
**  the  several  precincts." —  I  have  resorted  to  this  auihoriiy  in  order  to  avoid  the  im- 
puiatioo  of  having  raised  any  legal  assumptions  upon  the  subjrct  ^hich  the  generally 
ttcave4  doctciaes  of  the  church  of  Eogiand  do  not  wanant.  v.  •     >    *■ 
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of  the  profits  d  the  rector's  or  vicar's  freehold  to  the  suitable  maiiite- 
liance  of  the  curate :  leaving  however  the  quantum  to  vary  in  the  d]»« 
cretioQ  of  the  ordinary  from  20/*  to  50/.  per  Ann.  without  throwing 
any  additional  burthen  upon  the  parishioners.  That  act  recites 
ia  Ann.  that  '*  Whereas  the  absence  of  beneficed  ministers  ought  to  be 
**  supplied  by  curates,  that  are  sufficient  and  licenced  preachers, 
'<  and  no  curate  or  minister  ought  to  serve  in  any  place  without  the 
'*  ixaminaf ion  and  admission  of  thehishop  of  the  diocess  or  ordinary 
•*  of  the  place,  having  episcopal- jurisdiction."  W\izt  modern 
curates  are  to  rectors  and  vicars,  vicars  anciently  were  to  rectors, 
until  the  state  found  it  necessary  and  expedient  to  render  vicars  on 
account  of  appropriations  or  other  reasons  independent  of  their  rec- 
tors. The  common  law  therefore,  overlooking  all  subdivisions  of 
tithes  between  rectors  and  vicars»  has  generally  rendered  each  parish 
liable  to  the  payment  of  one  tenth  part  of  the  increase  yearly  aris- 
ing and  renewing  from  the  profits  of  its  lands,  the  stock  upon  them 
dnd  the  personal  industry  of  its  inhabitants.  Of  common  right 
these  tithes  are  due  to  the  person^  who  has  the  cure  of  souls  ^  (other- 
wise spiritual  jurisdiction  J  over  the  parish  where  they  arise.  To 
ascertain  what  these  are,  is  the  object  of  the  present  chapter. 
Special  exemptions  or  exceptions  from  the  general  law  shall  be 
considered,  as  they  occur  in  the  course  of  investigation. 
^  Whatever  once  was  titheablc  by  common  law  still  remains  so, 

written  do-  unlcss  it  havc  been  altered  by  statute.  The  closer  to  the  time  of 
commoa**^  memory  we  find  any  written  document  of  what  the  common  law 
^^'  then  was,  the  more  conclusive  is  the  evidence  of  such  general  imme-. 

roorial  usage.  Independently  of  the  general  rule  of  tithing  by 
conimon  law,  which  is  open  to  a  variety  of  incontestable  evidence^ 
I  shall  notice  a  very  minute  specification  of  titheable  matters  set 
forth  in  a  public  instrument  of  great  solemnity  published  within 
about  100  years  of  the  time  of  memory.  It  is  a  provincial  con- 
stitution of  Robert  ff^nchelsey,  who  was  archbishop  of  Canterbury 
from  the  year  1294  to  1313,  given  us  by  Lyndwood\.  Such  a  mo- 
nition or  charge  of  the  metropolitan  could  not  make  law :  but  the 
injunction,  which  the  archbishop  imposed  upon  all  within  his  pro- 
vince to  pay  their  tithe,  was  founded  upon  the  presumption  of  the 
pre-existing  law,  which  the  archbishop  thereby  undertook  to  en- 
force still  more  strongly  with  the  weapons  crfsp'u^itual  interdiction, 
censure,  and  excommunications. 

*  Biihop  WarburtoD  hat  laid  in  h!a  mtUame  hettulxt  church  mnditate,    3d.  Xd.  5^. 
«<  It  w;^*  the  care  of  the  h^d'tex^  not  the  #•»//  of  men,  that  the  magiitrate  imdertook  lo 
<«  gtfe  account  of.  WhaUfcr  iherefbie  rcfen  to  the  hodj  ti  ia  hii  juriiidicUoaf  whatever 
•>  Co  the  Mv/ ii  not."  ^ 

i-  ProtmcUlci  dt  dedjaii*  p«  X991  aoo# 
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«*  As  Ac  fiicred  word  hath  ordered,  that  tithes  should  be  paid  with  C«nttitutio« 

fbll  integrity  and  without  any  diminution  of  every  thing,  which  wjnchefscy 
*'  is  renewed  in  the  year,  barring  no  season,  therefore  let  every  w*»*>»»  ^o© 
"  parochiarchaplain, rector, orvicarcompel  his  parishioners  to  pay  time  of  mc. 

their  tithes  by  ecclesiastical  censures.  And  we  command  in  "^"^^ 
*'  virtue  of  obedience  all  and  singular  the  rectors,  vicars,  parochial 
^  chaplains  and  curates  of  parislvchurches  established  throughout 
"  our  province,  strictly  enjoining  them  to  admonish  and  effectually 
*'  to  induce,  and  that  each  of^hem  do  admonish  and  induce,  that 
"  all  and  singular  their  parishioners  do  pay  fully  smd  without  di« 
**  minution  to  their  respective  churches  the  tithes  under  meri* 
"  tioned :  viz.  The  tithe  of  milk  from  the  first  time  of  its  re- 
'*  newal  as  well  in  the  month  of  August  as  at  other  times ;  of 
**  the  produce  of  wood  lands  (or  underwoodsj,  of  beach-mast  and 
"  acorns,  pannage  of  woods,  and  of  other  trees,  if  they  be  sold : 
''  of  stews  and  fish  ponds ;  of  rivers,  lakes,  trees,  catde,  pigeons, 
**  seed,  fruits,  and  beasts  of  the  warren*  decoys,  gardens,  orti« 
"  lages,  wool,  flax,  wine,  and  grains,  turf  in  the  places  where 
'^  it  is  made  and  dug,  swans,  capons,  geese  and  ducks,  eggs, 
•'  dykerows  (or  hedgerows  J  bees,  honey,  and  wax,  game,  work- 
'*  manship,  and  merchandize ;  also  of  lambs,  calves,  foals,  accord- 
"  to  their  value,  and  o\  all  the  produce  of  other  things  ;  that  they 
"  do  duly  satisfy  the  churches,  to  which  of  right  they  belong, 
"  without  deducting  or  retaining  any  expences.  by  reason  of  the 
*'  payment  of  their  tithes,  unless  only  on  account  of  the  payment 
**  of  the  tithes  of  handicrafts  and  trades.  But  if  they  should  fail  to 
"  obey  their  admonitions,  let  them  compel  them  to  the  payment 
"  of  such  tithes  by  sentences  of  suspension,  excommunication,  and 
"  interdicti^*''  The  words,  qulbus  de  jure  tenentur^  evidently 
presuppose,  that  th/en  (that  is  above  600  years  ago)  the  law  of  the 
land,  which  we  are  now  considering,  was  well  known,  and  had 
been  long  settled* 

The  general  division  of  tithes  from  their  nature  is  into  three  sorts,  Divuion  of 
/wrfw/,  personal f  and  mixt.  ^^^' 

Predial  tithes  are  all  such  as  arise  out  ot  the  mere  produce  of  the  Predial 
caitb,  from  the  latin  word  pradium  a  piece  of  land  or  ground  ;  ***^'*' 
as  grain,  grassj  hay,  wood,  fruits,  herbs,  &c, 

Penonal  tithes  are  such  as  arise  and  grow  due  by  the  profitSi  that  personal 
proceed  from  the  honest  labour  and  industry  of  man,  in  personal  ^^^* 
workf  employment,  handicraft,  occupation,  artifice,   or  trade  ; 
as  of  carpenters,  joiners,  masons,  taylors,  fishers,  fowlers,  hunters, 
or  any  other  employments. 

I  a 
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ifizt  tichei.  Mixt  tithcs  participate  in  their  nature  both  of  predial  and  persi' 
nal  qualities,  that  is  such  as  rise  partly  from  the  earth  or  land, 
where  the  thing  or  animal  is  produced,  bred,  or  fed  ;  and  partly 
from  the  labour  and  care  of  man  in  the  making,  rearing,  feeding, 
or  perfecting  thereof ;  such  are  cattle,  poultry,  honey,  milk,  cheese, 
eggs,  and  the  lil^e. 
Great  and  There  15  another  general  division  of  tithes  into  great  and  smalls 
*  decimiP  minuta  et  majores.     This  division  is  not  determinable 

merely  from  the  nature  of  the  Uthe ;  but  from  the  person,  to  whom 
it  is  payable  ;  that  is  whether  to  the  rector  or  the  vicar.    This 
division  might  be  more  correctly  and  explicitly  distinguished  by 
tectorial     .  the  term  rectorial  and  vicarial  tithes.     As  this  division  of  tithes 
tiiheii^  "***   *"*^  *^  ^^  *^^  establishment  of  appropriations ^  it  necessarily  fol- 
lows, that  it  cannot  be  invariably  uniform  throughout  the  king- 
dom.    For  the  rectors,  who  employed  vicars  at  first  arbitrarily, 
'  and  afterwards  by  law,  allowed  a  certain  share  of  the  tithes  to  the 
vicar,  who  performed  the  spiritual  functions  and  duties  of  the 
parish ;  such  tithes  as  the  rector  retained  to  himself  being  presdxned 
to  be  the  more  valuable,  were  called  dec'ma  majorest  and  varied  in 
different  parishes.    As  this  difference  chiefly  affected  questions  or 
disputes  between  rectors  and  vicars  fthere  are  3845  impropriate  rec- 
tors tn  England)  I  shall  reserve  this  matter  for  future  consitlera- 
tion,  observing  merely  for  the  present,  that  what  was  said  by 
Seijeant  Rotheram  In  ^fVharton  v.  Liile  was  not  contradicted  by 
the  courts  in  which  L.C.  Justice  Holt  then  presided  A.  D.  1693* 
Origin  of  fU  ^iz*    ''  A^  the  common  law  there  is  no  such  person  known  as  a 
caia.  <i  yicar ;  the  parson  had  all  the  tithes,  and  vicaridges  began  in  the 

"  reign  of  Hen.  III.  by  a  constitution  of  Pope  Urban  the  eighth, 
**  aknd  afterwards  the  vicars  became  spiritual  persons ;  and  before 
**  the  statute  of  West.  2«  a  quart  Unpedit  would  not  lie  for  dis- 
'*  turbing  of  a  patron  to  present  to  a  vicaridge ;  and  till  the  statute 
'<  of  14  Edw.  III.  a  vicar  could  not  maintain  ^  juris  utrum  against 
Bndow.  /*  the  patron.  When  he  is  entitled  to  tithes,  it  must  be  by  endow- 
«»«»«•.  «  jncnt  or  prescription  ;  it  canriot  be  by  endowment  in  this  casei 
**  because  the  jury  have  not  found  it  so :  besides,  flax  vvasnot  sown 
**  in  England  at  the  time,  when  the  first  statutes  were  made  for 
*<  endowing  of  vicaridges/' 

The  only  criterion  at  present  for  determining  what  are  the 
smdll  or  vicarial  tithes  in  a  ^ven  parish,  is.  by  the  endowment  or 
prescription  i  the  former  when  pleaded  must  be  produecd ;  the 
latter,  is  founded  on  a  supposed  endowment,  which  Is  lost.  It 
iscvidentj  that  the  mere  nature,  quality,  or  quantby.of  the  titfae 

•  4  M94.  i83«  5  Vf.  aad  M.  PaKh»  ia  B.  R. 
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cannot  stamp  it  with  the  distinction  of  gfeai  ox  %XDA\\t  Tutorial 
or  vicariaJ.    Gras$  and  hay  in  some  parishes  are  great,  in  others 
smell  tidies.     For  if  at  the  time  of  the  real  or  supposed  endow- 
meott  the  parish  consisted  wholly  or  principally  of  grazing  land, 
it  is  not  to  be  supposed,  that  the  rector  would  have  ceded  the 
lithe  of  it  to  his  vicar :  and  on  the  other  hand,  where  grass 
aod  hay  are  vicarial  or  sonall  tithes,   the  presumption   is  that 
the  glazing  or  meadow  ground  was  but  an  inconsiderable  part  of 
the  cultivated  laftd  of  the  parish  ;  the  chief  part  of  it  being  then 
bid  down  in  tillage.   As  the  endowment  or  prescription,  which  is 
fcunded  in  a  supposed  endowment,  may  vary  in  every  parish  in 
Ei^land,  it  bdtiovcs  us  first  to  consider  what  tithe  is  due  and  pay- 
able by  parishioners  in  general  throughout  England,  where  no  pre- 
sdiptire  exemption  or  exception  can  be  set  up.    Such  however  uoartaintT 
has  been  the  extent  of  bterference  by  the  legislature  or  deviation  Jj  Jti^t* 
iion  the  original  payment  of  tithes,  through  the  laches  of  incum-  indiflfeiew 
bents,  the  inpposition  of  parishioners,  or  the  unadvised  determina-  ^ 
tionsof  the  courts,  that  few  parishes  are  to  be  found  in  England, 
iriiich  pay  their  tithes  in  every  particular  according  to  the  com- 
mon law  prijKiples,  iisage,  and  practice  of  tithing.    But  inasmuch 
as  every  incumbent,  being  entitled  Je  communi  jure  \o  tithes  in  kind, 
nay  always  sue  for  them,  and  throw  the  onus  of  pleading  and 
proirii^  the  exemption  or  prescriptive  privilege  either  in  modo  deci^ 
fuaidi  or  in  non  decimando  upon  the  defendant,  it  is  fitting  to  set 
forth  what  these  are,  without  specifying  whether  they  be  great  or 
small.    An  ^phnbetical  *  arrangement  of  tithes  payable  by  com- 
moD  Jaw  may  help  the  memory  and  serve  the  conveniency  of 
the 


Acorns  are  considered  under  the  name  of  maits»  they  were  an-  Acorns, 
cicntly  called  pannage.  For  acorn  tithes  shall  be  paid,  because 
they  grow  yearly,  as  appears  in  the  register  fol.  49.  So  of  mast  of 
oak,  (or"  beech)  if  soW,  the  tenth  penny  xs  payable  for  the  tithe, 
hirt  if^aten  by  swine ^  then  the  tenth  of  the  vaHie  or  worth  thereof. 
N.  B.  No  tithe  is  due  of  acorns  eaten  by  the  owner's  pigs  t. 

b{  aftermowth,  (that  is  the  second  mowth),  tithes  shall  be  paid  Aftermowth, 
it  jure  \.  '  But  Sir  Simon  Degge  held,  that  tithes  were  not  to  be 
paid  pf  the  afternia^fths  ofmeadows^  unless  the  meadowing  were  so 


*  VIA.  a  tMrrolbifftd  ilpbaWimt  iRan|«mtaf  of  Itthtable  (biogt,  with  the  aatho. 
r'tiitt  Hi  Oad«^p1iiil  inm  p.  3^3  *o  4^4,  as  the  law  ttood  in  bia  days.  Hit  nferttrium 
emtmctm  wupiihliahed  A.  D.  i6;8.  -  •  ^ 

f  l^ndw.  uooGiht,  Cod.  676.  1 1  Rep  49.  A.  D.  16 14.  tltt,  ft^.40.  A^poiiyA. 
A.  D.  i6ft7.         %  I  ^^.  2b.;640.  A.  D.  1599. 
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rich  that  there  were  two  crops  of  hay  gotten  in  oi^e  jear^  then  the 
parson  should  have  tithe  as  well  of  the  latter  as  of  the  formtr 
crops  *. 

It  was  however  formerly  holden,  that  no  tithe  should  be  paid  of 
the  after-pasture  of  the  meadowland,  that  had  been  mowed  wiihm 
the  year  f  yet  it  has  been  determined  in  a  very  notable  case  Bate- 
man  V.  Aistrppt  and  others,  A.  D.  1774  J>  that  such  after  eatage 
of  the  latter  mowth  is  titheable. 
Aliitttent  Agistment  is  the  keeping  and  depasturing  of  sheep,  and  every 
other  kind  of  tame  cattle  or  beasts.  And  thrs  tithe  is  the  tenth 
part  of  the  value  of  the  keeping  or  dcpastifting  of  such,  sheep,  cat- 
tle or  beasts  for  the  time  they  are  /evant  and  couclmnt  on  the  land. 
It  takes  its  name  from  the  old  mrman  word,  gister,  to  lie,  (jacere) 
and  has  this  peculiar  difficulty  attending  it,  that  it  cannot  be  taken 
in  kind,  for  as  it  is  no  otherwise  cut  or  mown,  than  by  the  mouth 
of  the  animal,  along  with  the  other  nine  parts,  and  consumed  at 
the  same  lime,  the  person,  to  whom  it  is  due  can  only  receive  the 
value  of  it. 

All  sheep  are  liable  to  pay  this  tithe,  from  the  time  of  their  last 
shearing  till  the  time  they  are  slaughtered,  sold,  or  removed  out  of 
the  parish  §. 

h\\  beasts  zxiit  A^n^j  not  actually  yielding  milk,  nor  employed . 
in  husbandry,  hcifert,  from  the  time  of  their  being  weaned,  till 
they  calve  ;  or  should  they  be  sold,  or  removed  out  of  the  parish 
before  they  calve,  then  from  the  time  of  their  being  weaned,  till 
the  time  they  are  so  sold  or  removed  out  of  the  parish. 

Steers,  fxovn  the  time  of  their  being  weaned  till  they  are  killed, 
or  sold  out  of  the  parish,  whether  /at  or  lean  except  during  such 
time  as  they  are  actually  worked  in  the  plough  or  in  the  team. 

Horses  whether  colts  or  fillies,  are  likewise  liable  to  pay  this 
tithe  fromnthe  time  of  their  being  able  to  lite  without  the  mare. 

Colts  till  they  are  sold  or  removed  out  of  the  parish,  or  employed 
in  the  business  of  husbandry. 

Fillies,  till  they  are  so  employed  or  bear  foals. 


Sheep  pay 
•gistmcDC 
titb«. 


So  do  beast! 
horstf ,  and 
hciicrt. 


Sleert* 


Ctlb. 


rmict. 


♦  Dtg.  p.  2.  c.  3.  +  Aid,  V.  Ftctvrr  Bunh.  7  A.  D.  17 1<, 

X  2.  Rtyn.  69%.  3  Wood  460.  3  Gwil.  1048.  The  Rev.  plaintiff  in  the  tuif  pub* 
liihed  a  treatise  on  agistment  lithe,  in  which  he  reports  his  own  case  and  gives  the  bttl 
•nd  other  proceedings  in  the  cause.  The  third  edition  of  this  treatise  was  published  at 
Nociingham«  in  1790.  This  publicatioo  has  been  censured  by  several  gentlemen  of  tht 
profession  of  the  law,  as  not  omtaining  a  correct  report  of  his  case.  I  cannot  alliifetber 
•ubscribc  to  that  otnsure.  Unquestionably  hu  book  containi  much  osefiil  iiliMnatiiii 
to  ail  pctaoos  concerned  ta  tithes. 

^  Vide  Bmtenmu  v.  Mtrt^he,  5  ViTood.  460.  e(  alibi  Qt  supn. 
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AU  such  sheep,  beasts,  and  horses  are  to  pay  a  tithe  for  their 
agistment  during  the  time  they  have  been  so  kept  in  any  parishj 
according  to  the  value  of  the  keep  o^each  per  week,  ' 

The  two  general  rules  for  payment  of  agistment  tithe  are^   1st  the  T«ro  ceneni 
parson  is  entitled  to  the  tenth  part  of  the  produce  of  the  land  or  the  ^y^tof 
vake  thereof.  M»«in«t 

a^.  Js  often  as  a  new  increase  arises  so  often  a  new  titM  be^ 
tomes  due  *. 

On  this  tithe  the  parson  is  only  entitled  to  the  tenth  part  of  the 
produce  of  tlie  land,  or  the  value  of  it :  he  has  no  claim  upon  the 
occupier  or  owner  of  the  stock  for  any  part  of  his  profit ;  whether 
the  occupier  gain  or  lose  by  the  keeping  of  his  stock.     The  con-  Th«iane 
sumption  of  the  herbage  is  what  is  tiiheablc,  whether  the  cattle  X'xvScS^^ 
£itten  or  rot  upon  it;  so  that  by  the  present  doctrine  the  same  land  tbey  ev» 
may  pay  three  different  tithes,  or  tithes  three  dilferent  times  in  the 
same  year,  viz.  ist.  hay  in  kind;  2d.  agistment  tithe  for  the  eddish 
or  after  grass  ;  '^d.  for  the  grass  after  the  eddish  is  eaten  off. 

And  sheep  may  in  the  same  year  pay  the  several  following  dif-  Sheep,  hew 
ferent  tithes,  viz.  ist.  wool  in  kind  2d.  tithe  of  agistment,  they  niij** ' 

From  the  time  they  were  shorn,  till  sold  for  slaughter  or  remov-  P»y- 
ed  out  of  the  parish  for  sale,  according  to  the  valr.e  of  the  keeping 
of  each  sheep  per  week,  whilst  kept  upon  eddish  or  after  grass, 
summer  eaten  land,  or  turnips  when  eaten  on  the  land  f , 

IJ/ .  For  sheep  removed  out  of  the  parish  before  their  next  sheering. 
2d.  For  such  sheep  as  are  kept  afterwards  in  the  same  parish  till  shorn. 
yl.  For  both  sheep  and  biasts  profitable  and  unprofitable. 

For  feeding  sheep,  which  some[months  after  ihe  time  of  the  last  Sheepfcd  m 
Clearing  are  turned  to  feed  upon  turnips,  and  when  so  fatted  arc  ^^^^* 
*  all  slaughtered,  sold,  or  removed  out  of  the  parish,  before  they 
are  shorn  again. 

{n  this  case  where  the  turnips  are  not  consumed  by  the  occu- 
pier's own  sheep,  but  by  those  of  some  other  person,  either  of  the 
same  or  any  other  parish,  taken  in  to  keep  for  hire,  either  at  so 
much  per  week  each,  during  their  being  so  kept,  the  tenth  part  of 
the  bargain  is  due  to  the  tithing  man,  payable  by  the  owner  of  the 
turnips,  not  by  the  owner  of  the  sheep  %• 

*  Tbete  rutec  artilng  out  of  the  principles  of  tithing,  have  induced  the  courts  to  oveiu 

lolc  the  old  cases  in  the  books.     From  these  it  was  long  uadentood  to  he  the  law,  thai 

00  tithes  should  be  paid  for  the  agistment  and  after  pasture  of  land,  that  had  once  la 

the  jear  paid  tithes  in  hay :  nor  Cor  the  agistment  of  young  cattle  destined  for  the  plough 
•rpeil. 

f  Oflemtm  V.  Barker  1725,  Gilb.  Eq;  Rep.  132 ;  whereby  tithes  aie  declared  due  for 

dcfuluriag  of  ibeep  oo  turnips,  though  they  paid  tithe  of  ivool  to  the  fuUnumbcf. 

)  Grkikaw  f,  hl€i%  %  Qwil.  Mu,  859.  A.  D.  1756. 
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But  where  the  turnips  are  eaten  by  the  occupier's  own  sheep,  the 
tithe  must  beestimated,  either  occ^rAng  to  tht  value  rftbe  turnips  per 
acre  or  according  to  the  value  of  the  keeping  of  each  per  wedt  of  the 
sheepf  which  have  eaten  them*  . 

For  Horses  while  they  sure  kep^  for?  Uie  useK>f  htttbandry,  no  tkhe 
shall  be  paid ;  if  for  sale  or  to  carry  coals,  or  for  Any  other  use  that' 
|i»enopro6t  yields  a  profit  to  the  owner,  andjnpne  to  the  ptirsoo,  tithe  shall 
too.  be  paid  for  them  t. 

For  Saddle  horses  of  travelleris  (not  for  ope-s  own  riding}  or 
others  taken  in  zs  guests  horses  tithe  of  agistment  i$  due,  because 
no  profit  otherwise  accrues  tt>  the  paison  from  $uch  cattle  \.       .  . 

If  a  Common  be  depastured,  the  owner  of  the  cattle  (if  known)., 
must  pay  the  agistment  tithes,  and  not  the  owner  of  th(  fioil,  fort 
the  owner  of  the  soil  hath  no  profit  by  it  $. 

Alders.  Thetithe  of  alders  shall  be  paid,although  tijey  btsof 
twenty  years  growth  and  more  |{. 

If  the  owner  suflfer  another  to  pull  his  apples,  the  parson  shall 
have  tithes ;  otherwise  if  they  be  taken  by  persons  not  known  i 
(for  they  ajne  not  titheable  before  plucking)  unless  they  be  taken 
after  the  proper  time  of  gathering,  through  the  neglect  of  the  owner 
in  letting  them  hang  too  Jongf  :  the  loth  part  should  be  sepa- 
rated from  the  9  parts,  yirhere  the^  grow  **,  and  ti(he  should  be 
paid  of  such  as  fall  from  the  trees  tf« 
Asl>«  Ash  is  timber  and  so  tithe  free,  being  of  above  twenty  years 

growth.  Yet  in  1703  the  court  divided  :  whether  if  used  for  tbe 
plough  and  cart  it  should  not  pay  tithe  ^  and  that  it  should  be  used 
in  buildings  to  exempt  it  ^*. 
A«p  trees.  Asp  TREE^s,  (with  beech  and  cherry)  have  been  deemed  timber 
and  tithe  free  in  Buckinghamshiref  where  timber  was  scarce,  and 
because  at  that  time  this  wood  was  used  for  making  arrows  for 
the  defence  of  the  realm.  Biitl  doubt  wbejther  this  be  law  at  this 
iday§t.       /     ' 

*  P/Veuwo^v.  Butter,  1794.  ^  ^''**'  4^^' 

t  Tbarbiihs  Case,  Ifr/i.  93.  A.  D.  i6«t.  Uitrkht  f.  midt^  Foph,  is4.  A,  D. 
1617.  Hampton  V.  Hiidtf  %,  Cr.  430  A.  D.  1617,  Wbetc  ic  itaaid,  **  It  ia  a  profit 
«<  ratiome  fundi  at  io  case  of  barreq  C«nt9.  *f  . 

%  Underwoods.  GlU^n^  1715*  3-  Bm^,  tlioi(gh  its//  (4b.  641)  say  osibtr wise,  birt 
that  was  00  the  suppoeitioQ  of  their  dc^asturiog  Uic  aftermowtb  when  tbe  lao4  i^  tb« 
same  fear  had  givo)  tithe  io  liaf' 

^  ISmni.  3.  in  a  D9Ce  Fiil>er  y.  X^nanrr,  J710.  .1 

II  %  Cr0k  anonym,  199.  A.  D.  167.      \H$ltt  100.    **  Bosworttm,  Limbfkk*%x\. 
R^yn,%j^%  A.  D.  1777.  t*»  2i/4f^t.«Ft^r  17«1.  »  fF^a^i^ 

^»  Get  ▼•  P«rcl>^  I  Rajner  9S.  from  nu:  Chddst  C,^A,.J>^  I7©J. ..   .  ^   -  / .  ;4^ 

(*  Anooym.  a  R^,  ^ep.  83.  ^.  D.  1619  • 

6     '        ' 
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Where  the  body  of  the  tree  k  p^iviledg^di  tbe  bark  shall  pay  no  Bufc. 
tithes,  as  in-hoft^poles^but  hotiihe  Is  due  oi('bark  ctf  wood  of  above 
20  jfcus  cut  and  corded  t.  .       ^ 

Beams  (and  peas  dXso)  set  and  planted  in  rwus  infields^  are  titheabje  Bcim. 
tothe  impropriaior  or  rector,  ifihe  vicar  cai^noi  shew  an  endowment 
01  u^  to  the  contrary  %», 

And  in  ar  reiy  recent  case  ^^  Loid  C.  Baron  MacdonaU  said» 
"  with  respect  to  the  peas,  there  b  no  specific  oKxle  of  tithing 
"  that  amde  to  be  found  in  the  books.  We  must  therefore  resort 
"  loprioetple;  the  tithe  of  it  must  be  set  out  as  soon  as  it  comes 
"  auto  proper  divisions  or  paiceb,  so  as  to  let  the  ioth  be  seen 
"  adjudged  of  and  husbanded/' 

Bstcff  is  by  common  law  titheaMe  of  any  age,  unless  as  was  Beech. 
Mxt  observed  of  asp  trees.     In  Lapthom^s  case  ||  Sir  Edward 
Csif  who  was  a'  Buckinghamshire  man,  said  that  buds  signified  a 
Jnriaad  gave  the  name  to  that  county,  because  it  is  good  timber    ' 
in  thit  country ;  and  observed  that  in  his  own  parish,  no  tithe  of 
timber  had  ever  been  t>aid,  because  the  parson  had  a  wood  called 
ittitktoood^  for  which  he  atinually  paid  ^.  to  the  lt)rd,  of  whom  he 
Ud  it ;  If  bemg  understood,  that  this  wood  was  given  to  the  parson, 
asacoeipofiition  for  all  tithe  wood,  as  none  had  ever  been  paid  in 
tbt(Miish  ever  since.     In  1714  an  issue  was  directed  to  try  the 
fKstion,  whether  beech  were  timber  in  the  neighbouring  county    '  ' 
diBeififrd^. 

Bees  are  reckoned  among  the  things  that  ^xe  fera  natura^  Beaiiatheitf 
aod  dthe  free ;  yet,  being  gathered  into  hives,  they  become  the  ^^  •****""  - 
property  of  some  partict^ar  person,  and  then  lose  that  priviledge 
aod  are  titheable,  at  least  as  to  their  produce,  for  it  has  been 
ietenoined,  that  the  tithe  due  for  them  shall  not  be  paid  in  kind 
bjthe  tenih  swarm^  but  that  the  tenth  measure  of  honey  and  the 
tenth  poundx>f  wax  shall  be  sufficient  t*. 

Op  birch f  tithes  shalf  be  paid,  although  of  20 years  growth  {*. 

BtoOM  is  titheable,  though  dug  up  in  order  to  cleaic  the  land    • 
tat  tiiiage,  but  otherwise  if  used  for  husbandry  or  fuel  §^. 

*  Ami.  I  Frttmmm^  334.   A.  D.  1698.  f  Gree$utyM^  ▼<  Etnl  tf  Kent  Bunb, 

^  1711.  X  Cmtk^'*'  Btrt,  Buo.  169.  A.  D.  1724.  ^  NUiaeHn,  Frnfttt^ 

4  ML  1904.  A.  D«  1748.  I  I  ^^*  B«p.  S{^  A.  D.  i«i6.  ••  Bilfwy  r. 

*i*pi.  Bva.  191*  A:  D.  I7a4-  "•'•  3  ^^-  GrimstinU Cue  4^3.  A.  D.  1654, 

Mi  I  iU.  ab.  65  i.  aod  Smrfird  t.  NartM,  Sir.  Mi.  Jtiiet  447.  A.  IX  1619.  m  to  die 


t*  1  Cnp.  199.  jU$m^.  A.O.  i6»y«  VU.  alio  CM  Ref»  C»».  J89 '. 
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Of  Tithes  fayahk  iy  ihi 

Calves,  by  common  law,  are  titheablcannually  :  that  is  to^, 
the  tenth  calf  is  due  to  the  parson  when  weaned  and  not  before *- 
If  above  ten  and  (I  presume)  if  *  under  ten  each  calf  is  tithcable ; 
that  is  the  tenth  part  of  the  value  thereof,  when  taken  from  the 
cow,  to  be  sold  or  killed,  ought  to  be  paid  to  the  parson  within  the 
year. 

In  most  parishes,  some  special  prescription,  or  modus  of  tithii^ 
€ahe5  prevails,  or  is  claimed :  which  will  therefore  come  under 
future  consideration.  It  will  however  be  here  proper  to  observe 
once  for  all,  that  the  admissibility  of  a  modus  or  special  pnescrip- 
tion,  is  evidence  or  rather  demonstration,  that  what  is  established 
as  such  exception  or  priviledge  differs  from  the  common  law,  and. 
exeeptio  probat  regidam  ;  therefore  calves  arc  ti theable  at  comaaoQ 
law.     l^hey  are  enumerated  in  the  tithe  list  given  by  Linwood. 

Cattle  feeding  upon  wastes  or  commons,  where  the  bounds 
of  parishes  are  uncertain,  shall  pay  tithes  to  the  incumbent,  where  the 
owner  inhabits,  according  to  Stat.  2  Edw*  6.  cap.  13.  unless  exempt 
hy  custom  OT prescription  and  limited  to ^some  certain  incumbent  t. 

Chalk  and  chalk  pits  are  not  subject  to  tithe,  being  of 
the  substance  of  the  earth  and  part  of  the  freehold  f  • 

Tithe  oi  cheese  can  only  be  due,  where  tithe  is  not  paid  of  the 
milk  \  so  payment  of  the  tenth  cheese  in  one  part  of  the  year  may 
be  a  good  prescription  for  the  discharge  of  titheable  milk  for  the 
whole  year  §. 

Cherries  (black)  are  subject  to  tithe  J,  cherry  trees  in  Bud- 
inghamshire  were  coupled  with  asp  and  heech  in  the  case  from  % 
Rol.  83. 

Chickens  of  all  poultry  are  only  titheable  when  the  eggs  ait 
not  tithed  ♦*,  I  presume  from  analogy  to  the  general  rule  of  tidiii^ 
young  animals  when  they  cease  to  be  under  the  care  nurture  or 
protection  of  the  hen. 

Clay  is  not  subject  to  tithe,  being  of  the  substance  of  the 
earth +*. 

Clo^ver  though' of  modern  introduction,  pays  tithe  in  every 
form  as  often  as  it  is  renewed  J*,  as  in  every  every  crop  of  it  cutj 
which  ought  to  be  set  out  iii  cocks,  and  not  inswarthes.  The  seed 


*  Egertm^,  Stflt,  Buob.  19S.  A.  D.  1715.  and  JCopmi  ▼.  ff^est,  i  /#W,  313. A. D. 
1693.  f  Sav,  6S.         t  I  Mod.  anoo,  35.  A.  D.  1669.  and  si  iMtt,  651.  A«  !>• 

1600.  ^  Moore  909,  jitutifi  ti  Lttcaf.  ||  Cbmpmmm^,  Bmrltw^-IUxtl^  iM* 

A.  D.  1704.  '  **  Carltomy.  BrigbtvnU  i  Pr.  Wmt.  46s.  A.  D.  I7«9. 

•^*  %  Imit.  651.  A.  D.  1600.         t*  ^f^ftiirirngtuH  T.  HaniSf  I  tfW445.  A.0« 
17©4  CcJtier  v.  Hewet,  3.  Anit.  954*  A.  D.  1797,  ^^ ^^^ 
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lad  slilb  pay  tithes  as  grass  *•     In  the  year  1729  the  court  seemed 

10  tlnk  diat  ci&oer  (and  vetches)  cut  green  and  given  to  cattle  used 

n  haAatidry  pid  no  tithe  t.    But  in  a  late  case  in  1798  j:,  the 

couit  made  this  to  depend  upon  the  sufficiency  of  other  .food  for 

odi  cattle.     Clover  seed  is  not  to  pay  tithe  at  the  mill ;  but  the  Clater  ite4 

lotb  part  of  the  stock,  &c«  is  to  .be  set  out  in  the  field,  after  it  is 

Bvocd.iroin  the  ground  §. 

Coal  being  of  the  substance  of  the  earth,  is  not  titheable  de  Coai-Mi 
mmmjure  |.    This  like  other  such  substances,  may  be  tithe-  ^'jj^^^j  '* 
lUe  ty  custom.  j*"^*. 

••TTietimc  of  payment  of  the  tithe  of  colts  (calves,  kids,  pigs)  Coiti. 
ad  such  young  cattle,  is  when  they  are  so  old  that  they  may  be 
veaed,  and  live  without  the  dam,  upon  the  same  food  that  the 
dam  cateth,  unless  the  custom  of  the  place  confine  the  payment  to 
ayctttsun  time  or  age.  Rabbits  being /i^nr  nafura,  are  not 
lidwable  of  cammon  right ;  (only  by  custom)  i*. 

Cork  (comprising  all  sorts  of  grain)  hsz  predial  great  tithe,  and  Com. 
isnsually  tithed  by  the  tenth  shocks  cock^  or  sheaf  1^* 

Cows  (vide  milk  postea).  Cowi  vide 

DoTAftDs(oro1d  decayed  trees,)  having  been  once  priviledged,  ^'^J^^  *' 
ISJ7/1W  caduoy  shall  not  pay  tithes  but  retain  their  priviledge  §*. 

Doves  (pigeons)  were  formerly  considered  to  be  not  titheable  oovct. 
M  common  law,  because  they  were  considered  to  htfera  natura. 
Tins  in  Floiver  v.  Vaughan  ||*  :  it  is^said  Pr.  Richardson  "  that  for 
"  fisk  in  a  pond,  conies,  deer,  it  is  clear  that  no  tithes  of  them 
'^  ought  to  be  paid  of  right ;  wherefore  then  of  pigeons  r'^  quod 
^mtdedixiu  So  it  was  said  doves  in  a  dove  cote  may  pay  by  cus* 
^  S*f  frgo  not  of  right.  Yet  GedoJphin  says  ^.  Tithes  shall  be 
fad  ir/tfr^  of  young  pigeons.  Mic.  14.  Jas.  i.  between  ff^^hately 
ndHmibury,  resolved.  By  custom  tithes  may  be  paid  of  pigeons 
spent  in  a  man's  own  house,  but  not  so  of  common  right.  But  if 
soU,  they  shall  pay  tithe. 

Eggs  arc  tithed  in  kind,  or  according  to  the  custom  of  the  £^^ 
fhce,  which  serves  for  the  tithe  of  the  tame  and  domestic  fowl, 

•  ilUfa.  68  (/W<&  mss)  temp.  Ja.  II.  +  Hajes  ▼.  Dotuest  Bunh,  179. 

i  Mosul  w.  Pajnff  4  Gwt.  1504.  ^  JUp^J  v.  Bentlry^  4  G-unl,  16 15.  A.  D/ 

"774-  1  a  /«.  S51.  A.  D.  1600.  a  Keb.  177.  A.  D.  1667.  Tuckers,  Gorges, 

**  ^^>fe  P-  a-  c-  6.  Gih,  678.  +•  Niebolat  v.  Elliot,  DoddU  mu.  4  GwH. 
ijli.  A.D.  1713.  J»  GU.  394.         ^*  Wmtwn  r.  Lady  Mmy  7ry0n,  1751. 

taMky  L«rd  Hmrdy^ickg  tgatnit  Kfcral  oM  catet  •  Gw.  817.  and  ft  Rayn,  452. 
h  GwiBni't  mu,  icport  of  tkis  caie  p«  840,  it  it  said.  **  If  any  titliet  of  rabbitt  bo 
;   ^ifaeycaAbcdemaadableoiilyffnKfraMr. 

I*  Her/.  147.  circa  15  Cai.  i»  i*  Ano.  5  VtnU  A.  D.  1670b  ■        t  Rep. 
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where  their  young  arc  not  psud  in  Ktid ;  and  ^iiat  Ihhe  of  ijg / 
is  paid,  there  is  no  tithe  of  the  young :  and  so  we  vifsi,  wboe 
the  tithe  of  the  young  is  paid,  there  no  tithe  of  ^gs  may  be  de- 
manded; '* 

£tei.  CtM  is  deemed  timber/ within  the  priviledge  of  syha  cadudf 

or  wood  of  ttvenfy  years  growth,  iso  as  to  {>ay  no  tithe,  if  it  be  of 
or  above  twenty  years  growth  *.    • 

Fallovr.  Determined,  that  if  the  parson  have  had  tithe  com  one  year$  and 

the  land  Wefal/aWp  without  sowii^  the  next  yeiu*,  in  Oitier  t«  be 
ready  for  plowing  or  sowing  the  ^d.  year,  the  parson  shall  not  have 
tithe  for  die  2d*  year ;  because  its  lying/iillctv,  meliorates  the  h&d, 
and  gives  the  parson  a  larger  tithe  the  yf.  ytar  t. 

Fenj  Fkns  being  drained,  shall  not  be  priviledged  fdr  the  first  sivm 

years  under  the  name  of  barren  tand^.  $ 

Fish.  No  tithe  can  be  demanded  of  fish  caught  in  the  sea,  or  in  rivers, 

nor  even  in  ponds,  and  in  nvers  inclosed  and  not  common,  which  be- 
ing reckoned  fera  natura  are  not  de  jure  titheable.  They  axe 
quasi  in  realty  and  go  to  the  heir  §• 

Flaj.  Flax  is  a  small  tidie  and  (like  hemp}  was  payable  dejure,  but 

how  by  statute ;  ]|  every  person  who  shallsow  any  hemp  or  flax,  flbU 
pay  to  the  parson,  vicar,  or  impropriator,  yearly  the  sum  of  five 
shillings,  and  no  more,  for  each  acre  of  hemp  and  flax  so  sovm, 
before  the  same  is  carried  off  the  ground,  and  so  proporrionably  for 
more  or  less  ground  so  sown,  for  the  recovery  of  which  money, 
the  parson,  &c.  shall  have  the  usual  remedy  by  law. 

f ^1^  Under  tbe  word  fowl,  are  commonly  understood  hens^  gxsc, 

ducks,  tufkies,  &c.  they  are  subject  to  pay  tithes  (either  in  eggs  or 
in  the  young,  according  to  custom)  but  not  inboth  *^. 

Applet  (and       0/ apples,  ("pears,  plumbs,  cherries  and  the  like,)  wheq  gathered, 

other  fruit),  ^the  in  kind  is  due.  Lord  Coie  said,  fruit  trees,  if  they  h^ve  paid 
tithe  fruit,  and  be  cut  down,  and  sold  in  billet  or  faggot,  shall  not 
pay  tithe,  for  the  fruit  and  tree  be  not  of  several  kinds ;  but  as 
they  yield  profit  to  the  owner,  which  is  the  establi^ed  rule  for 
creating  a  tithe  to  the  parson  ft.  It  \^  been  since  determined  that 
the  trees  shall  pay  tithes  J*. 

Fuel.  F"^^  ^^  ^"y  ^^^t  sp^"t  'n  ^he  parishioners  own  houses,  is  not 

subject  to  tithe  ^f,  according  to  the  old  doctfine.     Yet  jt  has  sincp 

.    •  Gihs.  679.  f  I  R^  Ab.  so  «djui|;e4  7  Jac  lit.  642.  %  IM. 

.  ^  NicboUi  V.  Elliot^  1713.  4  Qm,  i^%u  ||  1 1  and  xi  W«.  III.  c.  16.  S.  u 
Vid.  alio  Append.  No.  IV.  ••  Car/ttcny,  Brightwei/%  Pr.  Wil|Unu,46s.  A.  a 
172S.  t*  2  lost.  651.  A.  b.  1610.  f  Cram  y.  Htdt^titi Bali,  Hayd.  %W 
'A.  p.  1664,  ^t  I4ore.  ^iMitiM,  T»  l4^/|  909, 
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teendetermined*  that  fuel  used  in  diyiug  hops,  shall  pay  tithes  be- 
ODse  thence  no  profit  arises  to  the  parson^  who  received  his  tithes 
of  bop$  before  they  were  dried  *• 

If  a  person  keep  a  house  of  husbandry ^  and  make  it  appear  that 
bt  used  ^cfi$rztsforJiulf  or  to  make  pens  for  his  sheep,  no  tithe 
dail  be  paid  t ;  but  otherwise,  if  sold  {• 

Gardens  pay  tithes  of  herbs  and  plants,  commonly  called  garden  Cuiau^ 
sSsSf  as  poffsLey^  sagei  cabbage,  turnips,  saffion,  and  the  like, 
mlBdiaiedeeinfid  small  tithes,  and  may  bedemanded  in  kind\  though 
wudly  a  certain  considenition  is  paid  for  these  things,  either  by 
tnstm  or  by  agreement  with  the  parson*  If  the  custom  be  a  pare» 
diet  custom,  or  extending  to  gardens  throughout  the  parish,  the 
cdaigement  4^  a  garden  doth  not  make  tithe  due  in  specie  \  but 
odicTfise  if  it  be  a  special  prescription  for  this  or  that  garden.  And 
ihe  same  doctrine  holds  as  to  orchards  $• 

All  garden  ground  shall  pay  tithes  for  the  different  crops ;  and 
tomips  when  they  are  pulled  out  pay  tithes,  though  ever  so  often 
sown,  and  though  upon  the  same  land  ||. 

A  GLASS  HOUSE  which  grows  by  the  UJfour  and  industry  GUsihMae. 
«f  mtm,  shall  not  pay  tithe  in  kind  (any  more  than  a  fulling 
arill),te:*». 

Gaxv^Ls  is  not  subject  to  tithe,  as  being  of  the  substance  of  Gravel  not. 
ihc«rtht*. 

Hat  if  rof  common  right  titheable  in  swarthes,  windrows,  or  ^7' 
cocb  according  to  the  custom  of  the.pllce ;  when  mown  green  to 
Udef^^  tithes  thereof  are  due  of  common  right,  unless  there  be  a 
autmn  to  the  contrary. 

Hemp  yxy%uflax  by  Statute,  ut  antea  p.  124.  Aax^^ 

Of  holly  (so  of  birch^  alders,  and  maple  J  tithe  shall  be  paid,  Holly. 
dioi^  above  twen^  years  growth  |*. 

Homey  (and  wax)  ought  to  be  paid  in  VixrAde  jure,  by  the  tenth  Honey, 
onsuje.    There,  is  a  consultation  in  the  register  for  the  tithe  of 
bonqr  (and  of  wax)  §*. 

Hops  ^ic^de  jure  titheable  by  the  measure,  after  they  are  cut  Hopt. 
fiom  the  bind,  and  not  otherwise  ||*. 

Notwithstanding  many  cases,  by  which  it  has  been  determined 

f 

*  i¥ntmanii\.  i^%m  -f  Doctor  MW/rx  c«te,  3  Kcb.  18  Car.  11.  %  G^old 
f. JWi«i,  Bunb.  14$.  A.  D.  1723.  ^  Ptrrts.  Markurck^  17x6.  Buab.  79. 

I  BeMMmr,  H^atkinsj  1716.  Bunb.  10.  **  Anon^Ut,  Rep.  314.  A.  D.  1619. 

t«C/i*.  68q»  and  L//'aod/%//f.  34.  El.  GW.  411.  %*  iCro.  199.  ^nm  5 

J«ff.  t'  \^  burns  Ec.  Law.  11.  410.  Ed.  436.        ||»  JCMigirr,  H<flfey,  in  Dom. 

^»oc.  itoo.  I  Br0.P. C.  lij   and 4  Gwil,  1531. 
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that  Saddlihoi^set  shall  pay  no  tithes,  any  more  than  cattltiot^ 
plough  and  pail,  or  cattle  killed  for  the  use  of  a  man's  own  familyi 
in  respect  of  the  profit  that  otherwise  accrues  to  the  parson  froqi 
these  * ;  yet  by  the  determination  in  Baieman  v«  Aistrophe  the  law 
now  seems  to  be  taken  otherwise. 

Hottici.  Of  common  right  no  tithe  ought  \o  be  paid  of  houses  ofhabUatmt 

because  they  do  not  grow  and  renew  by  the  year ;  of  the  statute 
composition  for  houses  Jn  London  we  shall  speak  hereafter. 

Lambs  are  a  mixed  small  tithe.  They  are  titheable  as  c(dfns. 
The  tenth  lami  is  due  to  the  parson  by  common  right  t.  They  are 
titheablc  when  they  can  live  without  the  dams,  ^nfi  when  the 
owner  weans  his  own  lambs  and  not  before  % ;  and  when  thqr 
fall  §. 

Lead  not.  LsAD  IS  exempted  from  tithe,  being  of  the  substance  of  die 
earth,  and  not  annual.  And  therefore  if  tithe  be  claimed  it  must 
be  b^  custom  ||. 
Lime  is  in  the  same  predicament,  being  part  of  the  freehold**. 
Loppings  op  tre^s  of  the  age  of  twenty ye^irs 9  or  mhove^  shall 
not  pay  tithe,  (not  even  if  they  be  cut  every  ten  or  ttoehe  years) : 
but  it  hath  been  made  a  question,  whether  such  branches,  if  the 
trees  be  lopped  before  twenty  years,  shall  not  always  pay  far&/- 
pings  after  twenty  years ^  in  as  much  as  at  the  first  lopping  the  tree 
was  not  privileged  +♦. 

Madder.  Madder  was  put  under  composition  by  various  acts  at  51.  pr. 

acre,  the  last  expired  in  1786  \*,  I  presume  therefore  it  now  pays 
as  a  small  tithe,  but  probably  the  statute  composition  is  generally 
kept  up  by  agreement. 

Maple.  Tithe  of  maple  shall  be  paid,  although  it  be  of  twenty  years 

growth  and  more  §*• 

Mwt.  Mast,  vide  acorns  p.  117. 

WUk.  By  common  law,  the  parson  is  entitled  to  the  loth  mornings 

meal  of  milk  and  to  the  loth  evening's  meal  of  milk  B*  (that  is  I  pre- 
sume of  cows,  goats  and  ewes). 

•  UfiJefwcoJ  V.  Gibbcfi^  Bonb.  3.  17 15,  where  all  the  fbnnnr  caset  are  brought  togp- 
iher.  +  LoxARaym^Md^t^^.  Srlfyy.  Cieri,  K.X>,  1701.  J  a  Cw.  mu. 

530.  1680.  Croft  ▼.  Blake,  ^  B^t  v.  £////,  Bunb.  139.  17*3.  |  *  /«'• 

651.  ♦•  Amifrt  t.  Chamheru  %7dCn.  11.  »  iTe*.  596.  t*  RejfM*  caia 

Mo.  76a,  okJ  BrooJtr  ▼.  R^Her^  908.  A«  D.  1604,  2  Cro.  loi.  ft  Intt.  643.  X*  Vis. 
by  5.  Geo.  III.  c  18  which  continued  the  former  act  for  14  yean.  Vid.  append.  Na.  V. 
^*  %Cn,  anon,  mitvpra  p.  11$. 

1*4  WfioJ,  14.  Bosttwib  V.  UmkrUk  and  othera,  1777.  This  (rcat  milk  cause  wept  op 
fa  the  lords,  who  affiimed  the  decree  of  the  exchequer.  It  Kttkd  many  doubHitl  aod'coo* 
(rariant  opiniooB  about  the  mode  of  tithing  milk  (vid.  Rap.  S09  and  934. 3  Gw.  iioi. 
It  waa  itiengthcQcd  bj  aaodier  great  cause,  which  met  a  timilar  fate  in  the  loids  it 
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And  *  if  there'  be  any  cusism  in  a  parish  for  the  manner  of 
^tMg  mlk^  as  to  carry  it  to  the  church  porch ^  or  parsonage  house  : 
tfatt  must  be  obsen'cd  by  the  parishioner ;  but  if  there  be  no  parti-* 
ciib»cust»in  or  usage,  the  parishioner  is  obliged  de  jure  to  pay 
every  ienib  meaU  to  milk  the  co>irs  at  the  usual  place  of  milking 
into  bis  own  pails ;  and  the  parson  is  obliged  to  fetch  it  away  from 
ikmiNung  place  in  his  own  pails,  in  a  reasonable  time ;  and  if 
be  do  not  fetch  it  before  the  next  milking  time,  the  parishioner 
may  justify  pouring  the  milk  upon  the  ground^  because  he  hath 
vcasion  for  his  own  pails. 

MiLLsaie  of  two  sorts,  either,  ^^r/i  mxth^  or  mills  fir  other  uses^  Mills  whe. 
ufaper mills,  fulling  mills,  and  the  like.  Com.mills  were  formerly  or*pewni 
thought  to  yield  a  predial  Uthe,  Vi»,  the  tenth  toll  dish  from  its  be*' 
loQging  to  the  incumbent  where  the  mill  stands,  and  not  where  the 
miller  dwells  ;  according  to  the  known  distinction »  that  predial 
tithes  are  payable,  where  they  arise ;  personal  where  the  person  hcar$ 
divine  service,  and  receives  the  sacrament ;  as  was  argued  by  my 
kwi chief  justice  Holt.  3.W,  and  M.  in  the  case  of  Gumley  v. 
hlRMgbam  fy  contrary  to  the  suggestion  of  Coke  in  his  commentary 
ifm  articuli  cleri,  cap.  5 .  where  he  speaks  of  some,  who  would  have 
the  ddie  of  corn  mills  to  be  personal,  as  well  as  the  tithe  of  other 
mills  i  and  it  hath  been  so  adjudged  in  the  house  of  lords  ^  to  be  a 
posonal/iV^O  contrary  to  several  seeming  authorities  and  doubts 
in  die  books,  viz.  that  tithes  ought  to  be  paid  for  a  new  mill,  but 
that  the  same  is  a  personal  tithe,  and  so  ought  to  be  paid  out  of  the 
<il«r  ^«£if  9  after  all  manner  of  charges  and  expences  are  deducted  i 
and  not  by  the  loth  toll  dish,  as  the  exchequer  had  formerly  decreed 
in  Neivte  v.C  hamberlayne  on  die  2oth.  Feb.  1705. 

Sir  Henry  Gwillim  gives  Holt's  Mss.  argument  before  the  lords 
vnNewte.  V.  Chamberlayn  §,  who  with  all  the  other  judges  (except 
Psiorf)  held,  that  tithes  ought  to  be  paid  of  a  new  mill*  and  that 
die  tithes  were  personal  and  not  predial,  and  ends  it  with  these  im- 
ponant  words.  *•  Though  in  their  nature  they  are  personal,  yet 
*  they  have  some  resemblance  to  predial.  The  canon  does  not 
"  oUige,  unless  received  and  submitted  to.  Personal  tithes  uni- 
"  vexsally  are  required  by  the  canon,  but  not  due  by  the  law  of 

itSl  /«//t.  Hutcltbu,  by  which  it  was  decreed,  that  the  entire  lOth  meal  of  miltt 
•ilhe  wiiolc  beid  of  cows  should  be  set  out  every  tenth  day,  both  moroiog  and  eveoio^ 
■ed  at 00c  and  the  taial  time.  RMyn,  945.  and  loio.  4  Wuod.  155.  and  S03,  aoS  3 
C».iioo, 

*Bnk.  7 J.  DoJiMv,  Oliver,  A.  D.  1713  +  Reported  by  ^^Mcvr  281  and 

C^thfw  ai$.  a  loir.  ^71.  %  Vll.fir.  P.  C.  p.  3«  and  s  Pn  f^mi.  Carlfn  t. 

^fjkvfdi.  46a  A«  D.  \^^%•  ^  a  Gw.  600. 
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**  Ettglarid,  but  only  in  thaie  places,  where  the  canon  has  been  Aib* 
^  mittcd  to.**    In  (Sa^hisv.  Haynes  ♦^  17IJ+  it  wt«  laid  down  by 
I^oVd  CrBn.  i?)rA/  m  delivering  (he  opinion  of  the  court,  that  though 
'  thie  tithe  of  k  mill  were  to  be  recovered  and  paid  for»  as  a  personal 
tithe,  yet  it  was  not  strictly  to  be  taken  as  a  personal  ttihe  in  ail  res- 
pects;  for  it  vivti  predial zs  to  its  locality.   And  since  that,  viz:  in 
1 797,  Lord  C.  Baron  Mac  Donald  said  in  Hall  v.  Macket  and 
others  +.    •«  The  principle,  upon  which  the  tithe  of  mills  icpeois 
**'  seems  now  clearly  fixed  in  New/e  v.  ChamberlaynezDA  Caches y. 
*  '*  Haynes  and  the  other  cases :  it  is  now  settled,  that  it  is  to  be  con- 
*'  sidered  as  a  predial  tithe,  so  far  as  regards  its  locality,  and  the 
**'  person,  to  whom  it  is  pyaUe ;  but  in  the  mode  of  payment  is 
*'••  to  be  treated  as  a  personal  tithe/* 
Nurterici.    '    l^uRsfiRiES  and  nursery  gardens  affect  a  very  important  tbeugh 
new  point  in  the  doctrine  of  tithing,  inasmuch  as  improvements 
'in  hotticulture  and  refinements  of  luxury  have  brought  the  forced 
cukivation  of  exotics  to  a  very  extensive  branch  of  trade.    As  to 
the  young  trees,  the  case  of  Grant  v.  Hedding  and  BaO^  A.  D. 
\i}b^%^  seems  to  have  remained  undisturbed :  whic^i  was  to  thefol- 
'  lowing  effect.     In  a  bill  of  equity  for  the  tithes  of  a  nursery  sold ; 
upon  the  hearing  of  the  cause,  divers  doubts  and  questions  were 
fiiade :  as,  first,  whether  tithes  should  be  paid,  if  the  trees  yield- 
ed no  other  fruit  ? 

Secondly,  whether  tithes  should  be  paid  for  those  trees,  that 
yield  fruit,  whith  pay  tithes  ? 
Thirdly,  if  some  yield  fruit  and  others  not,  whether  or  no, 
*' '^those  that  yield  fruit,  privilege  and  exempt  the  other  that  yield 
none,  when  they  are  sold  altogether  ? 

Fourthly,  whether  tithes  shall  be  paid  for  them,  when  they 
are  sold  and  transplanted  within  the  same  parish  ? 
,  Fiftbly,v  whether  the  vendor  or  vendee  shall  pay^the^tkhe  ? 

And  the  court  was  of  opinion,  that  if  the'ownersell'thdn  and 

pull  them  up  himself,  he  shall  pay  the  tithes  j  but  Tf  he  sc^^tKem 

particularly  to  another*  the  vendee  shall  pay  tbB<ti^e^;,a|in.case 

of  tithes  of  corn,  if  corn  be  standing,  the  vendee  shaH  pi^ithe 

'  I  tithes;  but  if  it  be  sold  rfter  severance,  the  vendor  xxi\xs(i\eind  at' 

'joufnea.  .  ,.  , 

,     ..  But  afterwards,  tithes  ware  docoeed  in  all  such  cases.  rk 

From  the  year  1781  to  the  year  1801  it  was  received  dotmne, 
'•  •  tAuMf-pfafe^y'gtapes,  and  other  exotics  forced  or  preserved  in  stoves  or 

o>  »'  :i.r-,i.  ..%.,  dw/y^TasK  •*  "^  '*  ^VAwt/Vij.'  .  "i  Hard.  380,"^ 
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hqt;IioiJtes,  auid  gmA-hois^fi  .Qt^(^QD^iir«i(Cintt«  woip  litbetble  as 
iffiU.asall  other  v^;eta!>le,prod^<;tions  .ojf.  dbe  palural  soil  and  di-^ 
mm  ot  the  ci^uiitiy.  Tl^is  i^ras  es|a))li?l)ol  by  a  veqr  formal  de- 
Qlfe  of  the  Court,of  EAC^f^i^.  in  tfje^f^e  off  pt.  Waller,  Vicar 
of  KepsingtoQ  *.  |n  this.Qiuse/iiivt)|e^^Qh«1^^  two  questions 
vqe  micf  ist.  Upon  the  ip^t^f  %  .Dotjpct  ^ven  for  determiiung 
a  ooa^pottdon  bet we^  thci^car  f^  (he  paw Uh^oners*  odly •  Whe- 
Aer  koi  and^een-house  plants  vifetip.  titheable.  Upon  both  which 
potots  the  Exchequer  decreedf  in  faypur  of  Dr.  Waller*  Loid 
Chief  Baron  Eyre  is  reported  fo  have  s^d  in  that  quise^  **  As  to 
*'  t(ie  last  (4>jection,  hot-hoMse  plsints,  &c.  are  certainly  not  exempt. 
'<  The  like  hardships  occurred  j(n,wastesA^inadder*  &c. ;  but  an  act 
**  of  pcrliaaieDt  was  necessary  to  exclude  the  right  of  the  parson. 
'VThe  general  rule  is  clear  :  an<)  th^  inconveniencies  attendirig  it 
**  aie  not  so  g^t ;  and  niutpal  inconveniencies  wtU  suggest  mu- 
"tual  nnoderation.  If  not,  a  court  of  justice  cannot  help  it/* 
From  the  decree  of  the  Exchequer  an  appeal  wiis  made  to  the 
Loidsy  who  reversed  the  decree  of  the  Exchequer  upon  the  matter 
of  notice ;  but  their  judganent  touched  not  the  question  •.  whether 
hot-house  plants,  &c.  were  titheable.  The  question  put  by  the 
lords  to  the  twelve  judges  being.  Whether  the  notice  given  upoa 
the  8th  of  September  were  sufficient  to  determine  a  cprnpositioi;^ 
firom  year  to  year  ;  such  year  commencing  on  the  29th  September. 
Mr.  Justice  Gould  delivered  the  unanimous  opiniori.  .  e 
jodgeSi  that  such  a  notice  was  by  no  means  sufficient  to  determine 
such  a  contract.  Upon  which  the  decree  was  rever^vd,  without 
any  observation  having  been  made  of  the  other  point,  as  to  the  hot- 
house plants :  the  judgment  of  the  lords  went  entirely  upon  the 
bcfijie  mentioned  pniliminary  point  t. 


*  Thti  cu»  b  cepoficd  wider  <Im  title  of  jUsmiw,  IVdUr^  3  WomI,  t^^.  Htwln 
t.  limnt  3  it»y».  994*  ^'««w  "f*  M^mlUr.  j  CwiL  i«o4.  and  Hrwitt^,  Adams mI 
Hken^  in  Dam.  Proc.  7  Br.  P.  C.  64.  *  . 

f  The  fcawa  wliy  the  l«rdt  cotetcd  110c  into  the  contiderarion  of  the  other  qu«f  uon-t^ 
koiikiaae  ptaot*^  «U|  appear  horn  wbat  I>ocd  MaoffieU  laid  t»  thra  ott  this  occation, 

**  Myiordtt  in  ibii  caie  there  ^f  aoompMitiDii  tram  year  to  year,  «fed  tfaaecoiftpo* 
MM  bad  ooottnucd  for  four,  fi«t,aii  orievcn  yean.  The  vicar  gai«  the  appelUute 
Mtieespoa  the  Sch  September,  to  detcimiiie  that  ccmpoiitioo,  at  ffom  the  Micbadmai- 
diy  itHkgrniagt  kt  ihc  eosuing  year,  «od  he  briop  hit  bill  te  tithea  Id  kiod  ibr  ihtl 
yew. 

••  Tbc  first  o^eccioo  i|,  that  he  hat  not  detcriBifled  the  agntneat,  becaw  he  hu 
tatpwtm  areawoahlc  aotiee  {  and  if  that  ohjectioo  ia  ndficieor,  there  ia  an  end  of  th* 
fane  ;  dM  kill  mutt  be  dismtsKd:  the  dmt  muat  bt  it^ned.  The  ai|Bmenta  to 
mttn^  the  objection  arr,  •  That  no  notice  w^a  occfttary ;  or,  if  it  was,  t  bat  the  pa. 
tabuntn  kad  dooe  MaeUiJag  io  this  caae,  that  precludci  tkea k^ ttakiog  kat  obiibk 

Jv 


iSd  Of  TUhespayaik  fy  ibe 

A  yftry  iinportant  case  was  bovnever  dectdod  in  the  Cotnt  6( 
Exjhet^eri  which  completely  overset  the  doctrine  of  the  Ixxd 
ChkF  Baron  Eyre,  and  the  txher  Baron9»  who  concurred  with  Uffl 
in  thfc  (fecite  of  1781 »  which  declared  the  forced  productions  ef . 
acove^  and  cdrfservatories  equally  titheaUe  with  the  natusd  piodiic* 
tion  of  the  open  air  and  ordinary  soil  of  the  country. 

*  Samuel  fVitrratt  being  the  impropriate  rector  of  Clifion*  m  the 
county  of  Gloucester,  filed  his  bill  in  the  Exchequer  against  Milkt . 
said  SwtfU  nuiwrymen*  whhin  the  parish,  for  the  tithes  in  kind  of. 
adlthepMuce  of  the  nursery-groutids,  as  well  for  young  trees  and 
ordinary  fntits  and  garden  stufF»  as  for  pineSj  grapes*  and  all  exotica 
produced  or  brought  to  perfection  in  hot-houses  and  green-bouaei; 
and  prayed,  that  he  might  examine^  the  books,  and  that  they  ahould 
pay  or  account  for  whatever  should  be  found  to  be  due.  The  de>- 
fcndants  by  th^ir  answers  admitted,  that  there  had  existed  a  conopo- 
sition  with  the  rector  impropriate,  of  25*  6d.  in  the  pound  iipott 
the  sale  of  all  productions  of  (heir  nursery-grounds,  but  not  for  any 
productions  forced  or  preserved  in  buildings :  that  such  compo^- 
tioo  was  put  an  end  to  in  the  year  1 795 :  that  irom  such  time  they 
admitted  the  rector  to  be  entitled  to  tithes  in  kind  of  all  titheabte 
matter  growing  on  the  ground  (except  the  buildings.)  They  fur- 
ther admtttedi  that  they  produced  melons,  cucumbers,  &c.  at  early 
seasons  in  frames,  but  not  apples,  pears,  and  other  ordinary  fruits: 
and  that  they  sold  young  trees  of  various  denominations,  but  kept 
no  regular  account  thereof,  either  as  to  the  names  or  appellations,  oc 
of  the  value  and  produce  of  each  plant ;  but  said  that  they  had  g^vcn 

tba;'  (or  tbcy  Imvc  insisted  upoa  die  conitractka  of  the  tgreemeot,  (io  soKril  mmH 
it  It  to  accept  t  oonpositioo  from  year  to  year  without  limiting  any  time*)    They  have 
•aid  the  true  oooscructioo  of  thj^  agitement  is  *^  duriftg  hit  tucumheney,  **   There  ariaci 
another  objeetioa,  **  If  yw  prcfail,  and  it  is  not  ^vnpNf  the  inttimkm^t  yo«  havffvot 
**  given  siiiBcient  notice  ;'*  then  the  objection  is  a  question  at  law,  whether  ifUMihk  . 
notice  has  been  {iven  or  not.     And  the  council  hafe  been  confined  to  ;hat  quaitioo  ;  aoi^ 
they  ha«f  not  yet  gMren  to  the  fliertts  of  that  fsoint,  which  the  rioUe  bid  ha*  argnei  ia  ' 
aonM9iea«ire ;  they  have  net  yet  wx^kA  that.    I  am  forry  your  ferMIpe  cannot  d«ltf-> 
mine  that^int :  1  wish  yoa  could  :  but  the  objection  to  the  paynenl  of  tiUi^^oai  ^  «|l  ^ 
theM  partkulan  arises  from  the  mode  of  cultivation  f  and  ic  so  hffppens*  th«t  on'setthff^. 
aide  have  they  pne  iniq  any  proofof  the  cultivation :  and  at  the  bar  they  would  not  i«ne 
■ponthal  point,  if  your  lordshifM  tMold  have takan  any  aifument  from  ihem.    So  \lt'mm  ' 
inapoaiibleto  |«into  chat  question.    Peifiaps  in  thta  pasticnlar  caae  tbe  InonmhiaC  an^' 
not  bring  another  bill  \  perhapcoihers  may  not  bring  another  bill|  but  ifr  Um«  scaila^i||^; 
1  wilt  not  say  one  word  against  the  aiguments  the  noble  lord  has  used  i  nor  will  I  i^*^ 
noMTt  that  1  diittle  tbe  decree  rigbft  upon  that  pontr.   1  think  there  are.oaany  objections {" 
they  all  arise  out  of  the  mode-nf  cultivation  $  but  the  pretimiatfy^^einr  ifli  nhetlM  4*"' 
notice  is  enfficient."  ,      . 

~  *  ffirr^ii  f.  Milter  attdSmuet^  Dccitc  Book,  lotk  I>ec«  iSoi,   . 
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a  mitten  notice  to  the  {ilalhtfff  Womll  to  have  ati  agent  of  his 
ovrn  in  constant 'i^rihg  to  retinV^  the  tithe  set  out  v  but  as  th($ 
fimesandoccaaons  of  their  selling  such  articles  "were  uncertain,  it 
mi^  be  necessary  that  their  agent  should  attend  from  the  rising  to 
the  setttng  fmn.     They  farther  admitted>  that  they  brought  in  and 
cultivated  in  their  houses  pines  and  other  exoticSi  but  denied  thaK 
diqr  were ' tithcable  according  to  the  price  of  the  sale,  or'atall. 
Tbey  averred,  that  when  they  produced  early  cucumbers,  diey  set 
out  6]riy  every  tenth  cucumber,  which  they  cut,  covered  and  pre- 
soved  fbr  the  rector,  who  for  a  length  of  time  neglected  to  attend 
and  take  them  away.    And  when  he  did,  he  complained,  that  they^ 
woe  witheied  and  spoiled.     They  affirmed  the  like  of  the  melons, 
wiiich  they  i^sed  in  frames.    They  also  set  forth  in  their  answer, 
Aat  they  had  fiiirly  and  regularly  set  out  tithes  in  kind  of  all  the 
yomig  trees,  whi(^  they  sold,  and  other  productions  of  their  nurse- 
ry-grounds,  but  that  the  rector  neglecting  to  take  them,  when  they 
veie  recently  set  out,  several  of  them  perished,  and  were  necessa- 
rily spoiled  from  want  of  proper  care  and  attention :  and  that  iot 
die  purpose  of  doing  complete  justice  to  the  rector,  the  defehdants 
had  given  wfinen  orders  to  their  workmen  and  gardeners,  to  set 
Otti  tithes  in  kind  of  all  the  productions  of  their  nursery  grounds, 
(except  of  what  was  produced  under  glasses  in  buildings.)    They 
iasiFted,  that  to  deliver  up  their  books  would  greatly  hurt  and  in- 
convenience them  in  their  trade,  but  they  readily  submitted  to  per- 
mit them  to  be  inspected  by  any  person  the  court  should  think  fit 
to  andiorfze.     And  they  stated,  that  they  had  by  letters  and  Other- 
wise offered  to  the  plaintiff  to  settle  and  account  for  all  tithes  in 
kind,  (except  as  to  the  produce  of  hot-houses)  insisting,  .that  such 
pnduaions  were  not  in  their  nature  titheaUe.    The  phMHtiiFreh 
piiedt  the  defendants  rejtiined,  and  the  cause  came  on  to  be  heard 
on^  Sth'Juiie,  I801,  and  was  adjourned  to  several  days*     On 
^le  I  jtlx  D^-  1 801,  the  court  decreed,  That  so  much  of  the  plain* 
tiff-fr  bill*  as  pngred  an  account  of  ptnc^apples,  grapes,  aiui  othet 
eiMtf  nriaed  in  hcK.houses,  &c.   should  be  dismissed  without 
ccte^' and  that  the  rest  of  the  bill  should  be  dismissed,  with 
d^  }o  be  taxed  by  the  deputy  cemembrancer.     Ricbaidi .  and 
Wiihavir  were  for  the  plaintiff;  Pfumer,  Leycester,  and  fienyoft 
f« Mbid^ts.   'Thus  stands  the  law  of  tithing  of  forced  and 
sdficial  v^etable  productions,  as  Ifomg  as  this  last  deieracuintion 
ifaA  iippMia.  undisturbed  *• 

•  Melhustijm  dtficUm^  fttftrnjux  fwcertttm    Th'u  it  a  aoUUe  iattwcc  of  ib«  »■*- 
«iwoblt«KxUacioo  of  lAOdcnx  optalbai  ind'judgincnu,  upoa  the  subitct  of  cichci.    W« 


1 3a    *  Of  Tithes  fayahli  by  the 

^•^  Oak  (!ike  ash  and  elm)t  are  priviledged  fnocn  paying  tithe,  by 

the  stsUute  of  syha  cadua,  as  dmbert  being  of  cr  above  the  growth 

have  the  a^vanofe  of  koowhig  Irom  the  trKumentt  of  ooimsel»  which  are  irporttd  ia 
Dr.  Waller's  caaei  upon  what  principlet  the  haroos  io  1781  bottomed  their  ju4giiiefit. 
But  having  no  icpoit  of  the  arguments  of  coumel,  or  of  the  oplaioosof  the  harmut  in  the 
case  of /^rrtfJ/ V.  Miller  Md Sweet  10  iSoi,  upon  which  they  fbuodcd  tlie  cootrarf 
judgmeott  we  arc  kit  to  oonjeetwc,  as  to  the  principles  upoa  which  that  very  solemn 
judgment  of  the  Exchequer,  given  bj  Lord  Chief  Baroo  Ejie,  has  been  ovcr-ruled.    If, 
howevert  the  law  be  to  stand  by  this  latter  determination,  tithes  are  due  for  all  vegetable 
productions,  that  renew  or  grow  annually,  however  foreign  or  exotic,  cultivated  at  extra- 
ordinary cxpence,  and  forced  into  premature  perfeaion  in  frames  }  but  Ml  for  mch,  ss 
are  brooghc  forward  to  e4rly  and  unseaiooabk  nuturiiy  in  hot-houses.    I  so  far  bow  to 
principkf  as  readily  to  admit,  that  no  case,  which  contravenes  any  known  principle  of 
law,  can  be  law,  or  drawn  into  precedent    But  I  profess  total  incapKity  to  brinf  within 
any  such  principle  the  deviation  of  the  judgment  of  the  barons  in  iSox,  fmm  that  of 
their  predecessors  io  i7$t«    It  is  perfoctly  intelligible,  that  where  a  notor  is  entitled  ta 
the  tithes  of  all  vegetable  pioductions,  the  extraordinary  expeooe,  labour  and  ingenuity  of 
gafdenets  io  fordog  fruitt,  plants,  and  other  vegetables  into  early  maturity  and  perfcctioTi 
which  bring  a  proportiooably  advanced  price  in  the  market,  shall  not  exempt  the  pa- 
rishioners from  the  payment  of  tithes,  or  raise  a  claim  /»  mm  dtchmmd;    If  a  gardener 
can  sell  a  cucumber  for  half*a-€rown  at  Christmas,  which  might  be  purchased  for  a  half- 
penny in  July,  upon  what  priociple  is  the  parmo  to  be  entitled  to  his  tithes  of  caruinbcrs 
when  they  are  low,  and  not  so  when  they  are  high  at  market :  or  will  he  be  entitled  to 
the  teAth  quart  of  peas  in  June,  which  may  cost  but  sixpence,  and  lose  his  right  to  the 
feofh  quart  of  peas  in  January,  should  a  gardener  then  force  them  for  the  markett  where 
Ihey  aijht  produce  a  guinea.    The  mode  of  cultivation  may  con«cft  great  into  small 
tithes,  and  vice  versa  :  but  never  shall  it  work  an  exemption  from  tithes,  (a  mm  deei^ 
mando, ) 

But  this  latter  determination  baffles  every  attempt  to  bring  it  under  principle.    Both 
melons  and  cucumbers  are  foreign  or  exotic  fruit,  annually  renewing  or  growing.     Upoa 
what  principle  then  can  the  parson  be  entitled  to  their  tithes,  when  a  gardener,  at  rx- 
traoniioary  cxpence,  with  great  attention  and  skill,  aows,  rears,  and  brings  the  plants  to 
bearing  in  frames,  6  months  before  the  ordinary  season  of  fructifying  iu  England,  by 
means  of  excluding  the  exteraal  air  and  qualifying  the  enclosed  air  by  the  warmth  and  va- 
pour of  duag^    and  shall  be  deprived  of  (be  tithes  of  thenr,  when  be  forces  them  ioio 
earlier  maturity  by  producing  artificial  heat  by  means  of  dry  fuel,  tan-pits,  Aues,  vapour, 
or  otherwise,  in  stoves  or  hot-houses.     Is  the  parson's  right  to  be  estimated  on  a  scale  of 
so  many  cubic  inches  ofatmosphcric  air,  thus  adapted  to  quicken  vegetation,  by  the  art, 
labour  and  expance  of  the  gardener,  or  by  his  skill  in  selecting,  manuring,  and  perfcct'u)g 
the  soil,  which  produces  these  rare,  extraordinary,  and  eaily  fruits.    The  gardener's 
profits  must,  in  some  measure,  be  proportioned  tohisexpeocesajid  skill :  but  neither  of 
them  can  afot  the  parson's  right  to  bis  tenth  part  of  the  pfoduction.     By  every  analogy 
of  reasoning,  by  every  case  determined,  by  every  principle^ of  tithing,  the  time  or  season 
of  production  neither  gives  to,  nor  takes  away,  any  right  from  the  parson.     As  well 
mighrte  for^o  his  right  to  house  lambs,  or  early  poultry,  which  from  care,  skill  and 
expeoce  may  be  brought  to  market  earlier,  than  in  the  tfrdmary  season.   Have  the  books, 
have  the  courts,  has  custom,  has  reason  established  any  one  principle,  by  which  art,  skill, 
labour,  expertce  and  industry,  have  created  a  difirence  between  vegetable  producfioos 
that  are,  and  those,  that  are  not  titheable.   The  same  species  of  frUit  or  garden  stuff  ttay 
he  produced  at  diSerent  seasons,  of  various  perfection  and  diffireot  prices,  in  cbmhioa 
soil,  in  high  manure,  in  skeltered  situations,  against  comihdrt  walls,  agahitt  floe  walls, 
hand-glaiscs|  in  frames  or  hot-beds,  io  pits,  in  green-houies  or  coosertltbriesi  i» 
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of  fwittfj  ymrsf  and  though  it  stand  till  it  be  rotten,  and  unfit  not 
only  for  timber^  bnt  for  all  manner  of  uses  except  the  fire/  it  shall ' 
bepriviledged,  because  it  hath  been  once  priviledged  *. 

Of  Easter  sffiringsf  Bunbtiry  has  this  report—"  BSl  by  the  vicar  Eai?-T  offer- 
"  of  Br$ckwofth  in  the  county  of  Gloucester  for  tithes.  It  was  *"**' 
^  decmd  per  Utam  curiam  that  Easter  offerings  were  due  of  com- 
"  mofirighty  at  2d.  ferheadt  unless  it  had  been  customary  to  pay 
"  more  ^  ^that  the  vicar  ought  to  have  a  decree  accordingly,  though 
"  theie  was  no  proof  of  easter  offerings  ever  having  been  paid 
"  (there  being  a  lay  impropriator  who  is  not  entitled  to  ofierings, 
^  but  ^  only,  ^ho  exercises  the  Spiritual  function)  and  it  was  said 
**  }>y  BaroQ  Gilbert^  that  offerings  were  a  compensation  for  per* 
«« looal  tithes  %.'* 

OaCHAlKBS  do  n^^t  pay  eo  nomine  §^  but  according  to  their  pro-  Orchanls* 
duce,  for  if  the  soil  of  an  orchard  be  sown  with  any  kind  of  grain, 
die  parson  shall  have  both  tithe  of  the  fruit  trees  and  of  the  grain, 
ftr  being  of  several  and  distinct  kinds* 

Osiers  are  dtheable,  except  when  employed  ih  hofdlies  for  Oiim. 
akeplj.' 

Parks  are  not  otherwise  titheable  of  common  right  than  by  their  Parki . 
produce.     So  deer,pheasants,  partridges  and  such  things,  which  are 
firte  natuntf  when  confined  in  mews,  &c.  change  not  their  nature. 

Peas  are  titheable  as  teans  [ut  antea  p.  i2t.)  but  if  one  gather  pe,i. 
ptenfeas  to  be  eaten  in  his  house,  no  tithe  shall  be  paid  of  them  ; 

Hovts  or  hot-hotisa  :  and  upon  what  principles  of  the  lav  of  Eogltnd,  thaU  frapet,  mt* 
lom,  cucumben,  orocher  such  titheable  matters,  be  in  aome  of  thaae  caies  titheable,  ia 
•(ben  qoc  ?  The  risk,  pains,  or  cipcnce^  of  the  parishioner,  raite  no  claim  in  non  ded^ 
MamLi  and  itla  uncontrovertible,  that  a  man  who  to  enjny  or  feed  luiury  win  mike  Taite 
cxpeoditures,  can  better  aflE)rd  to  pay  a  tenth  of  his  proHtt,  than  the  labori^ut  liutband* 
aan  who  tills  the  ground  to  produce  the  necessaries  of  life. 

[fbj  the  skilful  and  expensive  cultivation  of  a  garden*  one  man  thall  draw  a  nef  an« 
anal  profit  of  toot,  whilst  another,  from  ihe  ordinary,  unskilful,  and  leit  cosily  culture  of 

'^  same  ^uandcy  of  garden  ground,  shall  derive  a  profit  only  o.f  tot,  the  corfequenceof 
ibis  latiCr  detcrmtnation,  if  it  be  law,  would  %a  to  exclude  the  paremi  in  the  fine  insttooc 
froa  dibcs  to  the  value  of  20/.  from  the  opulent  ounery.man,  whilst  it  woaM  anbjeet  the 

^faor  labouring  gardener  to  the  payment  of  40X.  per  gnnwn  oot  of  his.  hard  cartied  pittance 
of  10/,    It  certainly  never  was  a  principle  of  t&c  law  of  England,  that  tithiog  should  fa- 

,wai  die  rich  and  oppress  the  paor« 

i* MUtidaj ^. Letf  Mo.  541.  A.D.  1(98.  -f  Bunb.  173.  Launnce^i 

Jffts^  i724«  %  Cmrthew  ▼•  Edwards^  %  Gwil.  8 1 6.  A.  D.  1749. 

j,'.^^  Oicbaide  were  anknowo  before  the  time  of  memory  as  distinct  from  gardens.    It 
,pmmtAm  Salmy^.  Lttftif    i  Leon.  169.   A.  D.  1589.  that  a  wnt  of  right  wat 
jAmibeeaiae  ibit  worif^pwutrium^  was  put  in  the  writ.     For  id  the  Register  Uiere  ia 
^Ipdbwocd.  .The word x^^'^'^cpnipKhendsH. 
«.  |.i^i^ii»f.iflpr/i^,,a.Keb.634.  A.  D.  167P. 


Safiran. 

SalU 
'iarei. 
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but  tf gatlieted  for  sale>  <tt  to  feed  hogs^  tfiey  beeaoie  suli^ect  to 
ttthes*; 

Pigwnt*  Pigeons  (vid.  dovts,  p.  123.) 

Rakiap.  +  Where  KAKiNOS  arc  of  great  value,  ot  if  they  be  left  on  the 

land  covinously,  tithes  «hall  be  paid  of  them ;  but  if  left  in  a  small 
quantity,  and  involuntarily,  it  is  otherwise ;  and  therefore  the  words 
of  the  suggestion  in  such  case  are  minus  v&luntari^^ 
Ripe-Mea.  Rafc-s££d  is  a  small  tiibef  which  is  generally  compounded 
for  at  so  much  per  acre.  I  find  no  determination  upon  the  aiode 
oftakingitinkind.    . 

Saf7ron  is  a  predial  small  tithe  \  but  I  find  no  case  upon  the 
mode  of  taking  it  in  kind  %. 

Salt  is  only  titheable  by  custom  $; 

TarSs  whether  cut  ^r^^«  or  ripif  are  a  great  tithcy  and  belong 
to  the  rector  || ;  if  given  to  cattle  of  husbandry^  not  subject  Cd 
tithe,  as  the  court  seemed  to  think  %• 

Tile.  TiLR  is  not  titheable,  being  of  the  substance  of  the  earth  **• 

Tiaibcr.  '  TiMBB*  TRIES,  above  twenty  years  growth,  when  cut  and 
confed  for  fuel,  and  the  bark  stripped  from  the  same,  adjudged  to 
pay  tithes,  as  well  as  underwood  ;  but  that  no  tithe  was  due  for 
such  trood,  above  twenty  years  growth^  nor  of  the  bark  thereof 
which  was  not  corded  t+. 

Tttif.  Turf  is  tithe  free  as  part  of  the  freehold  Jif. 

Xurkkt.  TtJRKtES  wcfc  holden  by  Sir  Joseph  Jekill  to  be  as  tame  as 

hens  or  other  poultry,  and  therefore  must  pay  tithes.  And  also, 
that  if  tithes  be  ^nee  paid  of  eggs*  there  can  be  no  demand  made  a 
second  time  in  respect  of  the  chicken  hatched  afterwards  $$• 

TorniM.  Of  Turnips  sown  after  the  corn  is  cleared,  and  fed  with  sheep 

txii  barren  cattle,  tithe  sh^ll  be  paid.  Though  insisted  upon,  thirt 
the  soU  in  that  county  (Staffordshire)  was  dry  and  sanefy,  and  that 
this  method  of  husbandry  improved  the  land,  so  that  the  parson 
tad  iiheriores  decimas  of  corh^  and  had  reccivedjhe  tithe  of  lamhs 
and  wool  of  the  sheep  so  fed  before ;  but  the  court  ovemiled  this 

*  I  Rol.  Al>.  647.  f  Andrrws  v.  £««r,  MS.  of  ^r^r#n4»,  %  Cw.  471. 

A.  0.  1633 .  t  BtiUgfitldn.  f^Mfe,  Cro.  EU  ^7*  A.  D.  1596.  \  Gddalph. 
438;  t  fioJgsuiw.  5«/«A,  1  Wood,ii.  A.  D.  1^15.  mi4  ^iWri  v.. iTrMywr,  s 

W<k«,  37J.  A.  D.  1736.  1  Hayes 9.  D&mtt^  Buab.  ^79.  Ptrry  v..$«<M,  Cv». 

El.  139.  A.  D.  15S9.  is  rather  tgainit  Hr    •  ••  &  Imt.  6p.  . 

'  -flG^rMMnmryv.  BirfJ  vfKttrt^  Buttb.^«  i7U«f»lMbnfimia«ikcr4ecrac94*4lie 
\\kt^S^X,V^:Bikkle<V9ii46f9,\^iy  wbcretowtsttid^tJlatjt  wt|jn«ci^.4|rte 
lik  Me  •rYbe W,  WHk  pHvtMc*<ii  >  Tfc»«u»4ierc«4  ior  Aiimn.  ^mfU^  M^  nhcpM 

) }  a  Inft. 65 1,  hh^^'  WitUuair OviM v.  SrigbtwUl^ it| mM^  4Ca« 
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ifboo^  inimi  it  «Blouiited  Hq^  mn  J^fmwfA*.  Tlye  tithe  it 
jAjable  by  the  owner  of  the  land,  not  of  the  beasts  f«  and  must  be 
tet  out  in  heapf,  where  the  quantiry^  will  adoiit  it  ^* 

By  stymie  a  £dw.  6»  c^  13^*  «f^«  3*  the  tithe  of,  cattle  feeding  Cattle  feed. 
eo  Hh^  wastes,  where;  the  parish  is  uncertaioj  shall  pay  tithe  to  ^^^oTm^ 
tbe  iacuaibeot  of  that  parish^  in  which  the  onner  of  the  cattle  ccnaio      ' 
dwells,  unless  liniitedj  otherwise  by  custom  qt  prescription  §•    The 
lUule^ive  oot  the  tithe,  which  was  payable  communijure,  but  only 
Mcertained,  by  whom  it  should  be  payable. 

Willows  are  not  titheable  if  growing  about  a  hou5et  though  WiUowi. 
it  be  waste  to  fell  tbemt  yet  being  felled,  tithe  shall  be  pid  of 
themj.  - 

WoAD  growing  in  the  natuxe  of  an  herb  the  tithe  thereof  is  a  Woad. 
amall  tithe,  and  titheable  A  jure,  and  to  be  set  out  in  basl^^  both 
at  first  and  second  cutting  f . 

Wax  (vide  honey,  p.  laj.)  ^•«' 

Woop»  vide  the  didVrent  trees  befo^  mentioned.  ^oed- 

Of  fv00K/  much  has  already  been  said.  Bunburj  in  reporting  the 
case  of  Jordan  v.  Collej  and  others  ♦*,  which  was  a  bill  by  the  tectbr 
for  tithe  wood  as  dejure  titheable,  said.  '*  Though  the  defendants 
**  weie  decreed  to  account,  I  do  not  find,  that  it  is  yet  certainly  de- 
**  termined,  that  tithe  wood  is  due  de  ctmmuni  jureC*  There 
is  scarcely  one  branch  of  tithes  on  which  the  books  seen)  to  be 
noR'  ccntrariant,  than  this  of  tithe  wood..  In  conttadjctjoo  to 
muy  cases  before  mentioned  or  referred  to,  z^  well  as  to  many 
ethos  of  the  like  tendency,  the  opinion  of  Lord  Hardwicke,  who 
decided  nothing  hastily  or  unadvisedly,  in  IVahan  v*  Trym  ft  was, 
tint  lops  and  tops  of  ancient  pollard,  oaks  and  ash  are  exempt 
fam  tithes :  and  that  it  is  not  the  use,  but  the  age  and  quality  of 
Ae  tiees,  which  determine  the  right  to  tithes.  Wood  cut  at  stated 
periods  v.  g»  every  to  years  for  the  purposes  of  husbandry  shall 
pay  tithes  di  jure  ^.^  And  tithe  wood  set  out,  ought  to  be  Stacked 
and  (agoltcd  §$. 

AIIfiM^/  HI*  as  a  thing  yearly  renewing  is  titheable  de  cotnmuni  Wool. 

*  imtmfemw.  Zfigfy,  Brt»b.  $14.  A.  D.  1731.  f  3  GwU.  Sj9,  1756,  MS. 

OCMmvv.  Urn,  %  Bemummt  v.  Shikptk^  |  GwiU  94$.  1768.  ^  VM. 

Af^NiK  VI.  I  Gm/^  r.  PW«r,  Hob.  119.  A.  D.  i6r6.,  f  ^. 

iravT.  Uir^,  1693.  iCS.  BrUgemaa^  a  Gwil.  473.  •«  BttoK6t.  A.  D. 

iTSOb  f f  Attb.  r^;  wis  Gwil.  827.'  A.  X>.  t7p,  H  Smithy, 

Wtmom*  %  Gwil.  6oS»  A.  D.  I7M.  ,  ^  BrakoMm*  y    fjrett  2  W^,  217. 

JLl).  147ft,  whleh  iteait  l»  be  fVtttiDMd-  by  thfl  caw  of  Mnt  ^.  Driwt^  1719,  a 
Gwil.  700.  fioa  ^S.  IK  Z/iMt V,  Etjf^  1  Wt«U4U«  iulk  170^*  B^kermd 

1(^1.  teNTf  Bob.  9«<  A.  X>«  kTai.  . 


196  O/Ttik^iH&vlmid, 

jun.  Even  bog-wpol,  oc  the  woolof  a  sh«»p  one  year  old ;  em 
wooUlocks  and  flocks  of  wool,  after  the  wool,  is  madei  are  titheabK 
if  there  be  more  than  ordinary  left  out,  otherwise  not.  Notwtth* 
standing  the  former  doctrine  of  apportioning  the  tithe  of  «;m/*  ac- 
cording  to  the  time  the  sheep  may  agists  in  several  parishes,  the 
law  now  is  settled,  that  the  whole  tithe  of  wool  shall  be  paid  to 
the  rector  or  vicar  of  the  parish,  in  which  the  i.heep  are  shorn,  and 
it  is  payable,  when  the  sheep  are  shorn  *••  From  the  overruling  of 
a  customary  manner  of  paying  tithe-wool,  and  delivering  the  tenth 
fart  without  fraud  to  the  vicar,  without  sr^ht  and  touchy  on  the  au- 
thority of  f/^ls^n  V.  Bishop  cf  Carlisle,  Hob.  107.  it  appears,  that 
wool  ought  to  be  set  out  in  bales  or  heaps,  in  sight  mnd  wthm  tonch 
of  the  other  nine  parts,  of  which  the  parson  may  judge  of  the  fairness 
of  his  tithe  by  his  own  senses,  from  weight,  quality,  and  measure  t. 
Suchy  summarily,  is  the  common  law  of  tithing.  The  allefations 
and  variances  from  the  common  law  cither  generally  by  statute, 
or  particularly  by  special  prescription  are  next  to  be  considered. 

*  SatemoH  f.  Aitirofpe^  %  Ra7n.67o.  f  CbrittUn  v.  IVrtm,  Biiab.  \%u 


BOOK  II.— CHAP.  III. 

Cf  Tithes  in  England,  as  etffected  by  Statute  Law* 
ComM      xVS  the  common  law  of  England  can  have  been  in  no  instance 

law  only «-,,,  ,  /v        %      •  i*  r  #««s 

tncdbjtCB.  altered,  abrogated  or  anected,  since  the  time  of  memory  (A.  D. 

*"**  1189)  but  by  statute  law,  all  decisions  of  the  judges,   however 

apparently  contrariant,  are  but  declarations  of  what  the  common 
law  is,  or  how  it  has  been  altered  or  affected  by  statute  law :  and 
the  construction  of  statutes  rests  with  the  judges  of  the  different 
temporal  courts  of  record.  It  would  be  redundant  to  attempt  to 
enforce  by  reasoning,  individual  submission  to  the  acts  of  the 
legislature  *»  in  whom  under  God  the  supremacy  of  that  twU 

«  Intbit  cpMit  wt»  it  truly  said  ^y  Fhv>dtn^  in  i)k  ea«e  «f  Ac  tM  ^ UnltMrr. 
/  Wmydon^  39S.  .  Le  Ctan  it  PmrJimna  of  dg  nts  gr^J  ktmr  tt  /vM/ji,-  defae  mm! 

home  Mt  im4§fnrr.  cbost  ifth^nmahh^  Ldrd  Coke,*  s  '^^*  34*.  reierriftg  10  tfaft  iS* 
twer  •€  Pope  JS^tfwi^mMa  K^l>Jik^  wrkttii  to  fcon  by  our  ting,  Lnehii,  aod  Mr 
prweeres,  (tbey*  I  presume,  like  our  lorlt  and  commoM,  tdfechcmifllftkt  llillg  M  ^it* 
lent,  coajipkiq^^^f  iupreme  icfidati?c  power  af  ^^-^ay)  mhtik  upoa  thiti  fmtmim* 


as  affkud  iy  Statute  Law.  .  187 

ftwer,  to  wbich  EagSaihtiieA  6w«[  siibiiStssidn,  1&  ioMA.  Separate 
nepMtare  not  to  be  raised  against  the  mil  of  (he  majbrtty/ 
vhicb  U  tbat  of  the  who!e. 

It  will  te  pioper  here  to  ohsttw^  that  the  (McaHon  lair,  to  The  oil  «• 
which  frequent  reference  is  made»  is  a  part  of  the  edmmon  law  of  ^  «f  c£^  x 

hffjxcAmi  thcrdbre  binds  the  whole  nation  :  but  the  later  ca-  ^""■•» 
mm  of  t6o3»  bind  only  the  clergy  and  not  the  hity.  Every  part 
dierefbie  of  the  old  canon  law»  which  bears  upon  any  object  within 
the  competency  of  the  rnw/  wagtstratt  (such  is  by  far  the  greatest 
pst  of  thM  huge  mass)  became  incorporated  with  our  municipal 
or  oommon  law,  by  adoption  of  the  nation,  and  according  to  Sir 
M.  Hale,  (one  of  our  most  constitutioiial  law  writers)  *  *<  their 
<*  mthoHty  is  founded  merdy  on  their  being  admitted  and  i^eived 
*'  by  us,  which  alone  gives  them  thdr  authorttativeessence  and  qua- 
*"  Kfies  their  obligation ;  we  are  not  bounden  by  their  decrees  fur* 
"  tfaer  or  otherwise,  than  as  the  kingdom  here  has,  as  it  were, 
"  uinsposed  the  same  into  the  common  and  municipal  kws  of 
"  (he  realm,  by  admission,  acquiescence,  or  express  declaration, 
^  which  alone  can  make  them  of  any  force  in  England.  I  need 
**  not  give  particular  instances :  the  truth  thereof  is  plain  and  evi« 
"  dent,  aiKl  we  need  go  no  further,  than  the  statutes  of  the  34 
'Hea.  VIII.  c.  I2.  25  Hen.  VIIL  c.  19,  20,  21,  and  the 
*  learned  notes  of  Selden  upon  FUta  and  the  records  there  cited/* 

The  nature  and  binding  quality  of  the  eanm  law  is  very  expU*  Biodiiii 
citly  set  forth  by  Lord  Hard  wick  when  chief  justice  of  the  king*s  ^|J^  ^^ 
koch,  A.  D.  17371  in  the  case  oi  MidHeton  amt  Ux  v.  Qrofif. 
'*  One  point  in  this  canse  is,  whether  the  makers  of  the  canons  of 
"  1603,  ^^  ^  power  to  bind  the  laity  ?  They  were  made  by  th^\ 
"bishops  and  clergy  in  convocation  assembled  by  virtue  of  the . 
"  king's  writ,  and  confirmed  by  his  charter  under  the  great  seal  \  but 
"  the  defect  objected  to  them  is,  that  they  were  never  confirmed  by 
^prliament,  and  for  this  reason  though  they  bind  the  clergy  of  the 
"  realm,  yet  they  cannot  bind  the  laity  for  want  x>f  a  parliamentary 
"  coafirmat ion.    And  some  of  the  council  in  their  argument 

s^lbckriitiaBitr  wished  to  have  the  Romao  ciril  law  tetif  t»  them,  which  Cleurtw- 
riv  lay  wMj  4iicouraf6d,  « the  sJo^tlon  if  christhoity  would  make  oodifl^reoco  in    ' 
Acir  iiiiaici|>al  code  or  oooaiitutioo :  he  lelk  them  theftfeic,  babeth  ptmet  vm  im  rtgnm  , 

■Mfn  ^ftfw  *  <t>%»  i»«  yw  h«w  <h»  l«w  ofethi  ^itapA  •ad  four  owi  cirii mwihtt.' 
iMBs  ntelben  aceordat  ytothiok  fit*    Ysii  atttupKmn  accountable oiiiher ^as  •  i 

■cDQf  t»  a«y  fonWjF  power  fat  what  jeo  thall  do  benia.    yharim  vee  |M  esth'ifr  | 

*^aiir   Tmtmtlt^  vwir  tf^ Gfd  htyoatt  Jtingdm*    la  Mhtr  Wvd$t  Thmw^tfomaky %f ' 
r tiw|iinl fawer reata frith  yoa*  ■»•  --  ..        ^.       ^     ,,  .      .  . 

*  Sir  1|.  |1ak*j  HIaiMy  iCiht  Oommm  Law,  t.n.  f  »  Stru>|t,  leje* 


IM  Of  Tttitik  B9i^mi, 

<'  anctent  vaffon  laar ;  bucurlhc  other ottiaeiU  whcrti^ttl  m  that 
'<  side^did  not  gilie  it  up»  it  is  become  neeosQuy  lo  eMcttoe  wk 
^  determkte  a  point  of  |6  gnal  mmnent  to  ^  cooratntioii  of 
*'  England^  in  oidor  to  settle  the  \aw  dteenipon.  AxA  tm  the 
^  best  consideffatioii  we  have  been  abk  to  give  it»  we  arc  all  of 
tlia  oiBOM  *'  opintozii  that  propriov^pre,  the  canons  of  1603  do  not  bind  the 
miMbo^Uai  «  laity;  I  flay  propria  vigore,  because  some  of  them  ate  only 
cicrgj-  "  decianitoiy  of  the  ancient  eaMH  law*  They,  who  look  into 
<<  Sp^man^s  collections,  will  find  much  naatter  in  tiie  ancient 
**  councibt  that  noay  serve  for  illustfatian  and  omacnent ;  but  as 
**  those  were  often  mixed  assemblies,  composed  paxtly  of  cletgy* 
^  and  partly  of  laymen*  sometimes  theking  with  his  nobility,  at 
**  other  tioMs  some  of  the  commons  likewise,  are  mentioned  u 
^'  present.  But  whether  they  bad  sufFxages  b  these  coimcils  or  not, 
**  and  ia  what  manner  they  were  sent  thither,  whether  by  election  or 
**  by  what  oth^r  kind  of  constitution,  is  very  uncertain  and  obscore. 
'<  The  like  may  be  said  of  several  councils  held  in  the  earbest  tioics 
^  following  the  coming  in  of  the  Norman  line,  and  afterwards  dKit 
*'  is  a  frequent  mixtiwe  of  the  legatine  authority,  which  asose 
''  merdy  by  papal  usurpation. 

''.Upon  this  ioiportant  question  therefore,  it  is  proper  fa  judg* 
'^esto  psDceed  txfon  surer  foundations;  which  aiethe.gaienil 
^.  natune  and  itindameatal  principksof  our  constitution,  acts  of 
<*  parliament,  and  lesolutions  and  judicial  opinions  in  our  books ; 
^  and-  from  these  to  draw  our  conclusions. 
whcDccMir       '.**  No  new  law  can  be  made  to  bind  the  wholo  people  of  (his 

ilJ*kbdfol!   *'  ^"^  ***  ^  **^  '^'"g^  ^'*  theadvice  and  consent  of  both  hoosa 

^  of  pariiament,  and  by  their  united  authority.    Meitfaer  the  king 

*^  alone,  nor  the  king  with  the  concurrence  of  anyparticolar  omn- 

*'  her  or  order  of  men,  hath  this  high  power*    The  binding  fives 

^  of  these  acts  of  parliament  arises  from  that  pretogative,  which  is 

''in  the  king  our  sovereign  liege  lord ;  ^omthat  perscxtil  Ti|^f> 

^  ^hich  is  inherent  in  the  peers  and  lords  of  pariiansenr  to  hind 

**  themselves  and  their  heirs  and  successors  in  their  hondtirs  and 

^  dignities  ;  and  from  the  del^ated  power  vested  iAthecommoni^stt 

^'.mptesentatives  of  the  people ;  by  reason  of  this  represematiooi 

^ 'Oaery  tnan  ia  snd  4o  he  pa^  loi,  «id  the  coiMcit  of  0Mty  Mb- 

**  ject  is  included  in  an  act  of  parKasnent  '  "  '*' 

6«aM»  '*  fiut  ia  canons  made  to  convocation*  and  eonfirnfied  by  the 

T^X^  ''crown  only,  all  these  requisites  ^sro  waiix^»  easetj^  iM  n^ 

bate  oair     <f;aaKnt^thcm.isno  imflnwiiotiof  abe^i^efaof  tbf  mlttf  inormy 
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*'«pNieiiCaiMiofdie€Qmmons.  ItwadMidiodaddbyiomeoftht  ■ear^  which 


»  u 


*'cmKaitt  in  thiscauisey  thtt»  eveR  in  parliament,  there  is  not  an  tomaktiav. 
^  Ktuai  MpfcsentatMn  of  all  oiderf  and  dq^rees  of  men*  there  be* 
"iogoxNe  subjects,  who  do  not  vote  in  elections,  than  who  do* 
**  Bat  that  doth  not  make  it  cea^  to  be  a  representation.  It  was 
"  inpossible,  that  all  could  join  in  the  election ;  and  therefore  our 
"  constitution  hath  fixed  it  in  those,  who  are  possessed  of  the  most 
"  viluaUe  and  fixed  sort  of  property.  A  notion  also  was  advanced  Cowrocatm 
*ia  dus  argument,  that  the  pju-son  represents  the  parish :  but  how 
'*  can  that  be,  when  we  all  know,  that  the  parson  is  not  elected  bf 
^  them  \  The  writ  is,  to  summon  to  convocation  the  whole  ckr^ 
"X^;  and  the  piaemonitioo  is,  that  archdeaconf  and  deans  shall 
''come  in  person,  and  the  rest  by  their  representatives*  These 
*diew  plainly,  that  the  der^iy  only  are  called,  and  that  the  proc* 
**  mare  chosen  to  represent  the  clergy  only.  Hence  arises  the 
"diataction  between  canons  made  in  ancient  coundls  confirmed 
''bjr  the  empire  after  it  became  christian,  and  those  made  here*  ^ 

"The emperor  according  to  Jusilman and  the  Digest,  had  ale- 
"fdaiiie  power  ;  and  when  they  received  his  confirmation,  they 
'*  hsd  their  full  atithority .  But  that  is  not  the  case  here:  tte 
**  crown  hath  not  the  full  legislative  power  \  and  it  is  therefore 
''Ag^df  said  IB  a  Sail.  673,  that  the  king's  consent  to  a  canon 
'kmedisiastkd,  makes  it  a  law  to  bind  the  cUrgy,  but  not  the 
^hitjr :  and  no  one  can  say,  that  the  consent  of  the  people  is  in* 
doded  in  the  royal  confirmation*  Another  argument  is,  that  by 
our  constitution  the  power  of  imposing  taaatB  is  co-extensive  with 
"  die  |XHrer  of  making  new  laws*  The  parliament  lays  taxes 
''ifoo  ail  the  people ;  but  the  cleigy  never  pretended  to  tax  any 
^  hat  diemsehwa.  And  it  aeems  almost  an  absurdi^  to  say,  that 
**  vbea  the  cleigjr  in  convocation  cannot  charge  the  laity  with  one 
"  Aohiog  by  way  of  tax  or  imposition,  cannot  even  create  a  sew 
**  felo  be  paifl.by  them,  yet  that  the  clergy  should  have  it  in  their 
"power  10  enact  new  laws,  for  disobeying  which,  the  fcuty  shall 
^ianirdiepeiiaky  of  excommunicatioo,  which  is  to  be,  carried 
^  iotoeatecution  1^  the  hw  of  their  liberty »  and  a  disability  to  sue 
''ii^  sod  dispoae  of  their  permial  estates.  This  would  ccftun« 
'^lybtoaflbcttbe  laity  in  their  pfoporty  in  a  very.  Iug)tdsgme; 
*<wlyBt.it  ia  admitted,  dat  the  fskify  by.^nodical  actocasMit 
**  dttige  the  property  of  the  laity.. 

^  batt  theactaof  pariianmit  rince  the  Reftmnatioii,  fitf  CM-  Objectibf 
•ifcwif  Imea  of  prayer  and  other  ecx:k9itfstkal  ^nmstitiitions,  p^UlS''^ 
"ihtfiennhles  «hew»  thai  ^  clergy  in  couvocatiod  weie  only 
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*<  tofntidered  as  ^  pfroper  assembly  to  prepare  and  propound  theni» 
^  but^  not  to  enact  or  give  them  their  force.     It  was  objected  io- 
**  deed  m  this  atgiiment,  that  the  confirtniition  by  parfiamem  did 
••  not  give  being  to  them  as  lawi,  to  bind  the  kuty ;  but  was  de- 
**  signed  merely  to  inforce  them  by  the  addition  of  tempor:d  pe« 
**  halties.    fim  that  is  riot  the  only  reason,  though  it  is  one.    The 
"  true  use  of  these  confirmations  in  parliament  was,  the  extension 
^'  of  such  constitutions  over  the  laity,  who  would  otherwise  net  be 
**  bound.     It^th  also' been* said,  that  at  least  they  should  bind  the 
^  laity  in  re  ecelaiastiea, — ^But  this  proves  a  great  deal  too  much ; 
'  <'  Iheftf  are  many  things  of  an  ecclesiastical  natut^»  which  no  ca- 
"*^  non'dati  touch,  as  the  case  of  tithes,  the  degrees  of  consanguinity, 
•  *'«rid  the  operation  of  the  administrations  ;  and  if  this  argument 
;^  ••would  hold,  they  might  overtiirn  the  common  law  as  lo  the 

.  >         '•'  heirship dfl'andSi  and  the  division  of  personal  estates;  which 
"  woilld  never  be  endured ;  for  these  are  matters  which  have  ai- 
♦  -^ ways  been  regidaledby  the  legislature.*'    And  after  consider- 

ing the  cases,  which  had  been  allied  on  both  sides^  he  coo« 
chides^  upon  the  whole,  and  lays  it  down  as  the  deliberate  icso- 
iatibn  of  the  whole  court,  that  the  canons  of  1603  do  ao/tpropm 
'vfg9re  bind  the  laity. 

'   There  are  many  particulars  in  those  canons,  which  are  taken 

from  ihe  ancient  canon  law  received  here  before  the  said  statute  of 

thefts  Hi  VIII. 

Tithes al-         NothiHg  csti  SO  Conclusively  demonstrate,  that  tithes  are  objects 

dn^  oMectt  °^  ^  civtl fowit^  and  Were  always  so  considered  in  th«  aninfrf* 

•ftbccirUj  ^  the  unifiMm  application  to  parliament  by  our  ancestors  10  ex* 

^^^'*        "i^laini  alter,  modify,  abrogate,  or  repeal  the  payment  of  them  en 

'ev^ry  occasion  of  doubt,  difSculty,  or  inconveniency  arising  out  <tf 

the  system. 

Statute  of     '   T1ieiir«t  of  our  statutes,  which'  mentions  any  thing  spedfi^lly  of 

^''^2J^^^  tithes^  is  Ac  statute  of  Grcumspecti  Agatis,  h.  D.  1^5^.    It 

is  addressed  in  form  of  a  monition  to  the  common  hw  judgbs,  not 

to  punish  the  Bishop  of  Norwich  and  his  deigy^,  {Phwdetrf  njip 

that  the'Blcbc^  of  Norwich  is  only  put  for  exampief  for:  the!sa« 

^tute  extends  to  all  the  bishops)  for  holding  pleas  in  the  s^ittittl 

oMiHs  of  Mtain' matters  therein  enumerateri,  andsapposed^iobB 

'^IM'  ifir/fu6lia  z  aincagst  which  splritmd  matters^ '  aecon^  to 

Loid  Coke's  reading  of  that  mtute:(»  is  the  following  ^Mnfica* 

«  13  Edw.  I.  Stat.  4.  vide  Appendix,  No.  VII.  f  PbwdenH  Com.  id, 

%  This  readiog  varies  from  that  gw^  ii^^flmad*8  edition  of  the  Statutes  Irtm  ihs 

Cotton  MSS.    Item  si  recturpeiate  deeimam  majorcm  vel  mbt^rem  dummot^  nm  fff^^ 

^uMTts  pan  tccUt!a% 
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HaAma^i  detimas  dekit^.vdconsfieiast  vd  sire^t^  ngoi  centra  nc" 

Itnmidr  Jmmss  nwprihs  v^l  mmoriius  dummd^  mn  fitaiur  fuartm 

fm  -ffdaris  ecdeuit. .  Abo»  if  a  ffctoc  demand  pf  his  pvi^Honera 

ohbiioQs  and  tithes  due>aBd  accustomed^  qj  if  pfie  rcctoi:  sue  ag^nst 

inodicr  lector  for  gieat  oc  small  utbesr  so  that  the  fourth  pait  of 

ik  vaitie  of  the  living  be  not  demanded.    So  that  the  act  whether 

onrordeGhfaiory*  gives  lo»  or  recognizes  in  thebishopSy  the  fight 

of  hoUtag,  pleas  in  court  christian,  of  parsons  9^nst  their  psH 

nshionersi  (or  the  subtraction  of  tithes*    The  coosidciation of  the' 

sewral  jurisdictions  of  different  courts  in  enforcing  payment  of 

nihcst  will  orderly  come  into  future  diKussion.    1  shall  in.the 

OMan  timfi  ofier  to  the  reader  what  Lord  Coke  has  said  open  ihis 

pttt  of  the  sutute  *•    '*  True  it  is,  that  of  ancient  time  the  par-  ^^^  C^e% 

**  sons  didi  sue  for  substraction  of  tithes  in  court  christian  |  but  if  this  lucucc. 

**  the  right  of  tithes  had  come  in  question,  it  should  have  been 

^  iried  by  the  coomion  law :  and  therefore  in  Ubro  rubn  iniirlegn 

'*  HiM,  I.  speaking  of  pursuit  for  tithes  in  court  christian,  it  is  8a^» 

^*  8i  fix  ptttiatur ;  but  at  this  day  it  is  without  question*  as  hiith    . 

'*  been  mid,  that  for  substraction  of  tithes  the  conusans,  by  fonse 

**  of  divers  acts  of  parliament,  doth  belong  to  the  ecclesiastical 

**  oouit.    And  by  this  act  modus  decimandi^  real  oompojiition*  or 

"  by  prescription,  or  custom  is  established :  for  hereby  aieisthesdl* 

"  vided  into  two  parts,  in  decimas  debitast  and  that  is.  qu$t9  f^KSp 

"  the  tenth  part,  and  into  decimas  cansuetas,  and  that  is  a  duty  per- 

**  nnal  doe  by  custom  and  usage  to  the  parson,  &c.  in  satis&cttfm 

*  of  tithes,  as  a  yearly  sum  of  money  or  other  duty :  an^  thesd  are;   r 
"  heie  called  decima  consueta^  and  for  this  modus  decimandU  the 

*  inrsrai,  &c«  may  sue  in  court  chrisfiau,  and  is  warranted  by  this 
"act. 

^  Theie  is  also  real  satisfaction  for  tithes :  as  if  of  ancient  lime    . 

*  biidhflth  been  given  by  the  consent  of  the  patron  and  ordinal^ 

*  loibe  parson  and  his  successors  in  satisfaction  of  tithes  out  of 
**  other  lands,  this  is  also  a  good  discharge  of  tithes^  but  for  .this.<^r 
^tfae  like  real  satisfaction  he  cannot  sue  io  court  christian,  .biit 
"^atthe  common  faiw  :  Of  this  real  satisfaaion  you.taay  feo4;a 
^  ootaUe  rword  in  25  H.  3,  which  was  before  the  making  of  tbis 

"  WBtf  and  the  offset  tbereof  was,  that  one  Smmson  FMoi  brought  p jkoc  «. 
**  apeohibitioa  against  the  pamon  of  Swiodon'ibr  suing itim  iojthe  ^^^  ^ 
*'  court  christian  for  substruction  of  tithes  of  hay,  averring,  that  his 

'  •  i  iMf.  4S9, 
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*'  tnceston  had  given  to  the  parson  of  Swindon  l  acres  of  meadow 
•*  land  in  lieu  of  dthe  hay  in  such  a  parish,  and  jtkdgment  was 
*  <i<ietofa  given  for  die  plaintiff  in  prohibhion,  which  dievrii 
**  fhtt  die  question  of  right  to  tithe  was  originally  determinable  by 
I^Jg^  te      « the  immmt  Imu  aurt  and  not  by  the  ntksiaifieal  eomi.^    WiA 
Miiy  Sai  **  refeaenee  to  the  restrictive  words  dunmotBi  non  petatur  qturUt 
"*"iooUw  **  /***'»  Lord  Coke  further  says,  •  so  as  at  "this  day  in  ca*  when  one 
tBwt*         **  panon  of  the  presentation  of  one  patron  demands  tithes  against 
^  another  person  of  the  presentation  of  another  patron  in  ewrt 
"  ihristhn^  amounting  to  a  fourth  part,  &c.  the  right  of  tithes  at 
^<  this  day  is  to  be  tried  at  the  common  law/ 
Afticttli  The  next  statute  in  chronological  order,  which  affected  tithes, 

^^*         was  that  which  passed  in  the  9th  Edw,  11.  A»  D.  1315,  known 
tuider  the  title  of  Articutt  Cleri.    Suffice  it  here  to  observe  on  the 
audioricy  of  ixmi  Coke*,  that  about  the  year  1258  (42  Hen.  IL) 
^  Bomface  Archbishop  of  Canteri)ury,  nnde  of  Eleanor  Queen  of 
^  Enghind,  made  divers  canons  and  constitutions  provincial  3b* 
^  foctly  a^^nst  the  laws  of  the  rcalhi,  which  were  productive  of 
^  controversies  between  thejudgcsofthe  realm  and  the  bishops;  for 
'*  this  caused  ecclesiastical  judges  to  usurp  and  incroach  tipon  the 
^  comoKMi  law.    But  notwithstanding  the  greatness  of  th6  ardt* 
''  bishop  Boniface,  and  that  dh^ers  of  the  judges  of  the  realm  were' 
*^  of  the  dergy ;  and  all  the  great  officers  of  the  realm,  as  dUdr- 
«'  cdlor,  treasurer,  privy  seal,  &c.  Vere  prelates ;  yet  the  judges  pro- 
**  ceeded  according  to  the  laws  of  the  realm,  and  still  kept,  though 
**  with  great  difficulty,  the  ecclesiastical  courts  within  their  just 
and  proper  limits.    The  courts  by  pretext  of  these  canons  be- 
ing at  variance,  at  length  at  a  parliament  holden  in  the  51st  yearof 
"  Hency  the  third,  Bonifaa^  and  the  rest  of  the  clergy  complam- 
**  ed  (which  was  ultimum  rrfugiumf  and  ytt  the  right  way}  and  ex- 
**  hibited  many  articles  as  grievances,  called  artkuli  clen\    The  - 
*'  articles  exhibited  by  the  clergy  either  by  accident  or  industry  are^ 
.  *'  nof  to  be  found;  some  of  the  answers  are  extant*     Motbkig^i» 
**  however  was  conclusively  done  herein,  notwithstanding  scvcial''* 
*'  intermediate  applications  to  parliament,  until  the  paftiattiint  * 
''  holden  at  Lincoln  in  the  ninth  year  of  Edw.  IL  where  ^(J(er 
**  Reynolds t  Archbishop  of  Canterbury  t,  in  the  name  of  himself v 
**  arid  of  the  clergy,  pefcrred  16  articles,  and  by  authority  ofpar*  * 

•  ft  Iv^  5S9'  ■•.''• 

f  Mtt.  Ptfit  obfenPif,  that  (hU  prelate  waa  hi(li^iafoM«d  by  tbe  kfoft  "tHil  «W  *^ 

taiiicd  ihcse  equitable  anawcn  to  tbc  raftiefcs«ftbeclcf|f*    Rf^  grmtkthifmBifi^f^  ' 

'  Aifv  regit  MptUdma  rufntm  MdfriHtU9nim  fttUm  Mnult^  &•  aio.  ^ '  *' 


n 
it 


f^cr'- 


as  ^fftdBflij  Sfetiiff  law*  \4l6^ 

*'EflMnt.M  the  wrmn  i1iv^)q  cootajned,  safHls  $9mrim  to 

Ott  of  the  ^  dtmpim^  tm  ArikuUOiri  three  of  *msi  etif  Artiodi 
sfectlfiiKs** 

Bf  Ik  first  dapter  tt  k.  anfv^eied* .  diat  n6  prchibitton  ^hsH  ProhibMo^ 
be  jowteil  kjivits  f6rtklies>.&c.  although  onaeceont  of  tfiejeng  ^^(^ 
teoMn  ^  them  iihpcmt  mc^atg  to  asms  the  damages-h  rn^my  t#  k«o^««di* 
Ibtif  ackrk  or  leligfous  swi  should  have  sold  hii  tifhetfer 
BQo^i  apdtben  sued  the  vendee  for  ihe  puichtse  monejr  before 
Ae^pintual  jui^  there  a  pfohtbhion  should  go«  because  by  the 
ak  the  spirittud  goods  wece  made  temporal  and  the  tithes  ttinied 
Btocbmls. 

The  4rcood  difpter  enacts*  that  if  a  question  be  made  of  the  -aim  whew 
ii{|ktio  tithes,  arising  out  of  the  right  to  the  patroR9ge»  and  the  therig'hu* 
fMStiiy  of  the  tithe  exceed  <me  fourth  of  the  fiving,  a  prohibition  ^^  *^ 
^U  go,  if  tbb  matter  were  brought  before  the  ecclesiaatidd  fburthof 

Tbe  fifth  chapter  enacts^  that  no  prohibition  shall  go»  if  die  NoprohiU. 
pia»  demand  tithe  of  a  new  mill  j:.  dS^ST* 

Wbpever  wishes  to  see  more  of  the  effects  of  thb  statute,  and  tithetofa 
sfthediflEaent  opinions  of  the  ecclesiasticai  and  temptiral  judges     ^''*  * 

-    -  -  Difllereooct 


ifiQa  die  subject  will  find  in  Uxi  Coke  $,  a  very  minute  and  iiw  ^^^^^^ 
^ereniag  account  of  certain  articles  which  "  Richard  Bancroft  ^tuaiaod 
^  AichbUhop  of  Canterbury  exhibited  in  the  name  of  the  whde  judgei,  % 
"  dojy  in  Michaehnas  term,  anno  3  Jac.  Regis^  to  the  lords  of  ^^'  ^ 
^thepiiyy  covocil  against  tbe  judges,  of  the  realm,  intitledi  car* 
"  taia  nicies  effuses,  which  aie  desired  to  be  reformed^  in  gnu^tA 
"iflg  of  prohibitions,  and  the  answers  thereunto,  upon  mature 
**  deiibemion  and  consideration,  in  Easter  term  following,  by  all 
"tbe  judges  of  England,,  and  the  Barons  of  the  Exchequer, 

I 

*  Wladb dnpcvn  lee  io  the  Appeadix>  No.  VII  !• 

^CBgRini^  tBi«  to  be  the  genuine  meaning  of  the  act,  I  have  yariei  fram  the 
^^aiiSbtglta  by  Roffhead;  which  it,  although  for  the  hng  wtbboiJhg  •/ tbe  tana 
^wmjMa^  Ag  wunaatat  attrtaht  mm,  Vitfc  t  Ruff  head,  f67.  tfat  Words  are.  Si 
f^lfor-dprngfam  iUomm  diMtwmam^  md  ntimMthnim  ttmm  dan  pmctmiaf/m^vt* 


I 'ttiekiK'sr  C^ifl  chapter  is  ver^  pointed,  and  teems  calculated  to  counteract  tha  , 
^Mtf  UlMlAe^iteefitdeterifti&ationi  of  the  temporal  judges,  in  granting  prohibitioQS 
^anrrffoaa<«lit^ljg|tr^  tbtdeigy^  It  gwrcs  the  form  of  the  problbiikNi  Io  sach 
CiK,  vis.  Beeutat  tUbes  have  not  been  beretof§rt  f  aid' for  sucb  mUJ,  wefrtbibitf  &c. 
mi  ifm  tbit  oeatxIoM  yea  bave  publhbed  any  sentence  of  excomrnunieatton^'  that  yen  ab2 
^^ima^li^  '^44!ttken  ^ed^^  ibe^oyidfkitb^As  ««  aai«ndv  hoaoife'ble^rrA^ 
^'tH^^thM^fe^fL^  bad-MnmmDm  ,Mtey9nebfroMLM^i  wnd^ykt  ibokid'tif^  "^ 
'^kmebettei.  z  .i  .-.  ;.-  •  \  rlttifw  p^'««j  ■  j  '  -  .  ^ :  ■  •  ''  -  v  •  ***^ 
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''  with  OM  uoaniinoiis  consent  uador  dieir  hand6«  (lesolutioiii  of 

<'  h^hcst  authorities  in  law,)  which  were  delivered  totfa^-Ioidtcf 

«' die  conndl/'    Some 'part  of  the  judges' answers  to  die  ckiicd 

objections,  which  concerns  tithes,  will  6nd  a  place  in  the  last  book, 

whidi  treats  cf  the  lemedies  for  enforcing  payment  of  tithes. 

Act  V  Mw.      The  next  sutute  in  oidcr  of  time,  which  aficied  tithes,  was/Ar 

^£t'3^.  i8'^  ^^*  HI*  St.  3.  c.  7.  ^  by  which  it  was  enacted  dut 

^^mH    ^'^'^^^  ^^^^  ^^  icin  fadas  had  been  granted  to  warn  pidatei^ 

iBvtitiici.      religious  and  other  clerks,  to  answer  Disnus  in  Chancery,  nhat 

such  writs  from  thenceforth  shouM  not  be  gnuited,  and  that  the 

process  hanging  upon  sQph  writs  should  be  annulled  and  lepeakd, 

and  that 'the  parties  should  be  dismissed  from  the  secular  judges 

of  such  manner  of  pleas^  with  a  saving  of  the  rig^   oS  the 

crown  f .    The  effects  of  this  statute  will  be  more  orderly  hereaf-^ 

ter  considered  in  treating  of  the  remedies  for  enforcing  the  paymest 

of  tithes. 

to^ateof  The  shoit  statute  of  Syha  CteJuaf  45  Edw,  III.  c*  3.  A.D. 

jCT  *"     '37*  Jf' stands  next  in  oidcr#  which  was  nude  on  the  petition  of 

the  laity  and  enacted*  that  a  prohibition  should  be  granted*  where 

a  suit  was  commenced  in  the  spiritual  court  for  Syha  cadua*    Asi 

of  this  sutute  Lord  Coke  thus  speaks  §,    "  The  bishops,  and 

<*  others  of  thetlcrgy  taking  upon  them  to  interpret  this  statute* 

which  belonged  not  unto  them*  gave  out  and  published*  that  this 

ordinance  did  not  restrain  their  ancient  jurisdiction,  and  thst 


4€ 


•  Vide  Appendix,  No.  IX. 

f  2  Intt.  639.  "  Before  we  eoter  into  the  expotitien  of  this  xt*  wt  will  dett  tl  of 
**  air  obiection  agaiost  the  life  of  it*  vis«  That  it  thaoM  be  00  act  of  parliamcat*  butts 
**  oviioaooe  made  by  the  king  ooly  at  the  request  of  the  prelaict ;  and  that  tiickiag  * 
**  tbeie  Icttcn  had  put  hit  seal*  and  /#j/^,  and  date,  as  done  bj  the  kinf  Mlj  :  all  irbidit 
•*  aay  they,  appear  in  ihe  parliament  roll,  and  that  the  cUuie  of  Mm  ustlmcmismw  itfd 
**  ehuct  drc,  h  left  out  of  the  print. 

«*  But  hereunto  we  answer,  that  by  the  laid  dauie  Em  tettimmhmndt  faw/*  Sec  it  •» 
•*  be  uodentood*  that  thit  act  wat  to  plaotibk  to  the  prelatc%  \hat  they  n|miititbe 
M  fcifl|»  that  it  might  be  exemplified  under  the  gicat  teal  for  the  better  pftaervauott  thn^ 
M  off  which  the  kiog  granted.  This  parliament  began  the  Monday  after  tfat  QrM^.  Tr>* 
**  mitmtht  which  wai  x6  ymmiii  and  this  exemplificacioa  wai  S  yW//*  afttr  this  act  wi 
**  panedf  there  being  but  aeven  acta  patted  at  this  pirliament.  And  Em  temimmdmit 
•*  de  fweif  and  the  whole  clause  foUpwing*  are  words  of  an  eacmpUfic«tion. 

**  Now  that  this  ordinance  betWre  the  clause  of  the  csemptificaiifia  it  aa  net  of  psdia* 
^  acat^  fiittt  it  proved  by  divert  reaions»  vis.  The  title  of  the  firliamtni  at  MfH 
M  timimtmmi  Rtgh  JSJwmrdi  mmmt  regni  sui  deeimn  •ctmf*  Secaodly*  it  laeainadie 
«•  the  pariiament  rail.  Thirdly*  it  wat  by  force  of  the.kisf't  writ*  (at  iht  miir  due 
M  wia»)precUimcd  as  m  act  of  parliament.  And  F.  N.  B.  30.  E.  takctli  icfor  tatmai 
^eBithathevcrbccnbythegcacnlcoasentfromtisnetoiiac  offomMdama**' 

X  Viie  AppeadiXyNo.  X.  ^  s  loet  64}. 


as  affected  by  Statute  Laxj^.  \  4s 

"  this  ordinance  was  never  affirmed  for  a  statute  :  and  thereupon 
*'  the  subject  was  still  vexed  in  court  Christian^  both  contrary  to 
^  the  common  law,  and  the  sai\i  statute  :  and  thereupon  a  bill  was 
**  exhibited  in  the  next  parliament  following,  holden  in  the  47th 
"ycarof  Edw.  III.  reciting  the  statute  of  45  Edw.  III.  and  then 
••  shewing,  that  tbc  persons  of  holy  church  intending,  that  this 
"  ordinance  did  not  restrain  their  ancient  incroachments ;  and  sur-*  . 
*'  mising,  that  this  was  not  affirmed  for  a  statute,  held  plea  in  ' 
"  coart  Christian  to  the  contrary  of  the  ordinance  aforesaid,  to  the 
**  great  damage  of  the  people.  Wherefore  may  it  please  our  so- 
"  vereign  lord  the  king  to  affirm  the  said  ordinance  for  a  statute 
'*  to  indure  for  all  times  to  come ;  and  that  a  special  prohibition 

*  upon  the  same  statute  thereupon  be  made  in  the  chancery,  pro- 
"  hibiling,  that  they  should  not  hold  plea  in  court  Christian  of 

*  tithes  of  wood  of  the  age  aforesaid.  .  Whereunto  the  answer 
"  was  i  tfiat  such  prohibition  be  granted,  as  hath  been  used  of  an- 
"  dent  time  which  answer  being  compared  with  the  conclusion  of 
"  the  act  of  45  Edw.  III.  hath  given  such  an  end  to  both  these 
"  points,  as  no  question  hath  been  made  thereof  at  any  time  since. 
"  And  to  say  the  truth,  that  the  surmise,  that  this  act  0^45  Edi  III. 

*  was  but  an  ordinance,  and  no  statute,  was  but  a  meer  cavil, 

•*  without  any  colour  of  probability.     For  ist.  It  is  entered  in  the  LoriCoke*» 
"parliament  roll  amongst  the  other  statutes  made  at  that  parlia-  ^,5*^8,' .''he 
"nicnt.    ad.  It  is  under  the  title  in  that  roll  of  statute.  Edw,  III.  wrmiseof 
*'  Anno'Regni  sui  45.  3^-  ^^  was  proclaimed  by  the  sheriffs  (as  the  '^It^'l^V 
"  usage  in  those  days  was).amongst  the  rest  of  the  statutes  of  that  ^**  ^  "** 
"  pvliamenr.     4^1u  It  bath  the  phrase  of  an  act  of  parliament, 
|*(«*eiiie  est  et  estaWie)  agreeing  therein  irt  effect  with  the  other 
.*!^itsln  that  parliament.     5th.  It  hath  the  consent  of  tlie^ords 
..^asd^tbc  .<;oi9mops^  (who  job  in  the  petition  in  the  preaaible) 
**  and  of  the  king."     There  appear  on.  the  rolls  of  parikttent 
[  [gftrSf bftiffons  •  from  the  clefgy  concerning  the  prohibitions  issued 
•'•JWfeWfj^tujte  of  in€i  Sjcva  cadua  t,  which  was  always  disrelish- 
'ttiisby»lho.clBtgr4  -to  .some  ef  which  no  answers  appear  tir  have 
^^bftcflfghfeD,  ahdas^tethie  others,  the  answers  refer  thfe  petltio'nera 
to  the  usagp  of  the  common  law,  which  could  not  be  unkrio.vi'n,  at 
*«4ii^aimtff^«f  «Sy/i;f  ^^iun  wa$  a  declarau)ry  act« 

•  ^^^"fiMvtvmlis^iiemia  Appendne,  N«.  XI.    «   -  >  -    •  -   ^      -  -  -  ^ .:  "» 
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By  I  Ric.  The  ist  Rich.  IL  c.  13.  (A.  D.  13771)  *  recites,  that  t  pursuit 
for  mhet*'  ^^^  ^^^^^^  ^^  "S^^^  Ought  and  of  ancient  tinie  did  belong  to  the 
ackoow-  spiritual  court  % :  but  that  ecclesiastical  judges  were  for  this  cause 
right  to  be-  unduly  and  maliciously  indicted,  imprisoned*  and  by  secular  power 
'*miuai****  horribly  oppressed,  &c.  It  provides  remedy,  by  subjecting  the  pro- 
courts,  curers  of  such  indictments  to  the  same  pains  as  the  procurer^  of 
false  appeals  by  the  statute  of  Westm.  ii.  (viz.  one  year's  impri- 
sonment). 

The  14th  chapter  of  the  same  act  of  the  first  year  of  Richard 
1 1.  §  provides  also,  that  where  a  clergyman  was  impleaded  in  the 
temporal  courts  for  his  own  tithes  taken  under  the  name  of  goods 
taken  away :  and  he  excepted  or  allcdged,  that  the  substance  of 
the  suit  was  for  tithes  due  to  him  of  right  and  of  possession  to  hif 
church,  or  to  any  other  of  his  livings ;  the  general  averment  should 
not  be  taken  without  specially  proving  how  the  same  was  his  lay 
chattel. 

■ 

Clergy  petU      Several  petitions  ||  were  in  the  mean  time  ntiade  by  the  cltfgy 
meot^agaiMt  ^  parliament  concerning  Sylva  cadua^  to  which  no  other  answers 
the  tiatutc     ^^le  made»  than  by  referring  them  to  the  old  law. 
Csedua.  Inihe  year  I39i>  the  legislature  from  the  practice  of  appro- 

1$  Ric.  II.  priating  livings,  Calthough  all  appropriators  were  then  clerical) 
hy  appropri-^  found  it  requisite  to  check  the  abuse,  by  obliging  the  appropriators 
aad  poor""  ^  ^^^  *  Competent  part  of  the  livings  to  the  poor  and  to  the  vicart 

both  of  which  till  then  depended  upon  the  arbitrary  discretion  of 

the  appropriator,  15  Rich.  II.  c.  6f . 
A  Hen.  IV.       In  the  year  1400,  the  legislature  finding,  that  the  influence,  or 
for\ppiy[ng  power,  which  the  nation  had  allowed  to  the  pope  over  tithes  and 
to  Rome  for  other  church  property  came  to  be  abused,  by  exempting  from  or 

dispensation  .  -  ,     .  r      i        •  •  l 

from  pay.  dispensmg  With  ihe  payment  of  tithes  incertam  cases  tothepar- 
cubes!^^  sons,  to  whom  by  law  they  were  made  payable,  found  it  requisite 
by  2  Hen.  I V,  c.  4  **.  to  prohibit  as  well  the  Cistertian  fat  Bet" 
nardine)  monks,  of  whom  in  particular  the  complaints  were  made  to 
parliament,  as  all  others  from  executing  or  obtaining  such  bulls 
for  discharging  their  lands  letten  out  (lands  in  their  own  iiands never 
paid  tithes,  for  ecdasia  non  sohit  ecclesla)  from  payment  of  tithes 
under  the  severe  pains  and  forfeitures  of  a  pramunire.  These 
were  to  be  put  out  of  the  king's  protection,  to  forfeit  their  lands  and 

*  Appendix,  No.  XII.  -f  2  Inst.  489.  }  This,  said  Lord  Co^t 

must  bt  intended  by  former  acta  of  parliament,  (already  mentioned.)  ^  Vide  Ap-  ' 

pendix,  No.  XI1I.|  g  See  them  in 4he  Appendix  No.  XIV.  1  Appendix, 

Nj.  XV.  ♦•  Vid.  the  Act,  Appendix,  Nj.  XVI. 
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goods,  and  be  imprisoned,  and  ransomed  at  the  king's  pleasure^ 
and  if  the  ofienders  were  not  to  be  found,  they  were  outlawed. 

In  tlie  next  year  *  the  commons  prayed,  that  the  clergy  should  Conmoot 
be  prohibited  from  demanding  agistment  tithe  of  lands  sown  and  ^^^g^t^^ 
meadow  the  same  year,  in  which  they  had  received  tithe  of  corn  gi  tmeot 
aod  hay  and  of  pastures  and  wastes  (which  they  stated  to  have  fentdtothe* 
been  at  no  time  titheable  for  agistment)  off  which  they  took  tithes  ^*^' 
of  lambs,  calves,  &c.  The  answer  however  negatived  the  law,  on 
which  the  commons  presumed,     "  Let  him  who  shall  find  himself 
"  oigrieved,  sue  specially,** 

A.  D.  1402,  the  parliament  became  alarmed  at  the  growing  4  Hen.  TV. 
influence  of    the    religious;    to    check  which,  they  confirmed  ]|^^\*f*^J 
by  the  4th  Hen.  IV.  c.  12 1.    the  15  Richard  II.  c.  6.  touch-  ttbnfrohu 
ing  appropriations.     They  annulled  any,  that  might  since  have 
been  made  by  the  king,  (except  the  appropriation  of  Hadenham  to 
the  archdeacon  of  Ely^  which  they  confirmed)  and  thenceforth  re- 
quired, that  secular  priests  only,  and  not  religious  men  should  be 
ordained  vicars  perpetual,  to  be  camnically  instituted  (that  is  toties 
fiQties  a  change  should  happen)  and  inducted  and  canonically  endow^ 
td  by  the  discretion  of  the  ordinary.     The  statute  also  specifies  the 
particular  intent,  with  which  the  legislature  consented  to  such  appro* 
priations,  and  found  it  necessary  to  endow  vicars ;  viz.  that  they 
should  do  divine  service,  instruct  the  people,  and  keep  hospi- 
tality. 

In  the  year  14031  5th  Hen.  IV.  c.  11 :]:.  was  passed  an  act,  5  Wen.  IV. 
dial  seems  redundant  tenderness  to  the  rights  of  the  church,  viz.  ai*"ns*i^abie 
that  the  tenants  of  any  lands  of  aliens,  should  continue  to  pay  toiiihtseYett 
tithes  to  their  parsons,  even  after  the  lands  should  have  been  seised  hands. 
into  the  king's  hands,  and  notwithstanding  any  prohibition  to  the 
contrary. 

From  this  time  to  the  reformation  we  find  no  other  statute  af-  Frequent  pe- 
fccting  tithes ;  though  several  petitions  §  appear  on  the  rolls  of  paHUment 
parUaoDent,  de  Sylva  cadua,  prohibitions,  -  inofiiciate  vicarages  and  c<)nceroiiig 
other  abuses  of  appropriations,  to  which  no  conclusive  or  determi- 
naie  answers  were  returned.     From  which  it  appears,  that  though 
there  existed  in  those  times  constant  jealousies  and  difiFerences  be- 
tween the  cleigy  and  laity  respecting  tithes,  yet  parliament  refer- 
led  the  petitioners  uniformly  to  the  existing  laws.     The  age  of 
itforxnation  let  in  a  new  spirit  respecting  church  property,  and  the 

i 

*  Vid.  A, peaaU.  No.  XVII.        +  Appecdtz,  No.  XVIII.        %  Vide  Apfcodix, 
N.,XiX.  \  Sceihemiathc  Apftnd:!,  No.  XX. 
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great  statute  alterations  of  the  tithe  laws  are  to  be  dated  from  that 

epoch. 

i6H.vin.      The  a6th  of  Hen.  VIII.c.  3*.    was  the  first  act  of  that 

refonnadon    "^^narch,  which  touched  the  civil  establishment  of  religion  in  En- 

touchiagthc  gland  by  transferring  the  payment  of  the  first  fruits  or  tenths  of 

biUhmcM  of  every  benefice  or  promotion  spiritual  from  the  pope  to  the  king. 

rciigioB.        It  is  a  very  special  act,  consisting  of  30  sections  and  provides  for 

all  contingencies  likely  to  arise  from  so  substantial  a  change  intra* 

duced  into  the  application  of  the  mortmain  fund. 

Seventh  sec.       The  Seventh  section  declared  expressly,  that  notwithstanding 

•cTkeepsun-  ^"^^  transfer  of  the  first  fruits  from  the  pope  to  the  monarch,  it  was 

touched  the    ^Qt  the  intent  of  the  act  to  touch  or  encroach  upon  the  real  spiritual 

jurUdtctioD.  power ;  which  the  legislature  assumed  to  be  divinitus  commssa  : 

therefore  enacted  that  all  archbishops  and  bishops ^  and  all  others  hav* 

ing  ordinary  jurisdiction  might  give  and  deliver  letters  (f  institution 

and  induction^  as  they  might  have  done  before  the  passing  of  that  act. 

27H.VIII.       In  the  very  next  year,  from  the  contempt  and  disregard,  into 

Foreniuring  which  the  ecclesiastical  courts  appear  then  to  have  fallen,  and  from 

payment  of  ,  *  * 

lithes.  Other  causes,  the  legislatare  found  it  requisite  to  pass  an  TSXfor  con- 
firming and  enforcing  the*due  payment  of  tithes  according  to  the  custom 
nfeacb  parish.  Accordingly  the  27th  Hen,  VIII.  c.  20  +.  recit- 
ing the  abuse  then  prevailing,  and  complained  of,  enacted,  that  tithes 
should  be  paid  according  to  the  customs  of  the  parish,  where  they 
were  due,  and  the  offender,  in  substracting  of  tithes,  should  be 
convented  before  the  ordinary,  or  the  person  having  competent  ju- 
risdiction ,  who  in  case  of  any  contempt,  contumacy,  disobedience! 
or  other  misdemeanour  of  the  party  defendant,  might  make  infor- 
mation and  request  to  any  of  the  king's  most  honourable  council, 
or  to  the  justices  of  the  peace  of  the  shire,  where  such  ofiender 
dwelt,  to  assist  and  aid  the  said  ordinary,  &c.  to  order  or  reform 
any  such  person  in  any  cause  before  rehearsed ;  that  then  the 
offender  should  be  bounden  by  two  justices  of  peace,  &c«  to 
obey  the  ordinary's  sentence  with  an  exception  of  the  citizens  of 
London.  The  act  provided,  that  every  person  should  have  his  de- 
mand and  defence  according  to  the  laws  ecclesiastical.  The  act 
was  only  to  operate  for  such  time  until  the  king  and  his  32  ecclesias- 
tical commissioners  should  have  affirmed  and  ratified  the  new  eccle- 
siastical laws  of  the  church  of  England.  As  these  commissioners 
never  made  any  such  ecclesiastical  laws,  the  statute  is  still  opera- 
tive J.  It  is  also  confirmed  by  the  adEdw.  VI.  which  shall  be 
noticed  hereafter. 
•  Vid.  Apfcn.  No.  XXL        +  Vid.  the  act,  Appee.  No.  XXU.        }  Watf .  57!. 
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By  the  •  ayth  of  Hen.  VIIL  c.  28.  A.  D.  1535,  all  monas-  y.^^^^' 
loies  throughout  Enghnd  f,  which  had  not  in  lands  a  clear  yearly  of'tl^aiier 
rent  of  2#o/.  were  vested  in  the  king  in  fee  simply.;  and  it  \$  to  be  «*o««t«""' 
feioailed,  that  the  act  added  a  singular  proviso  to  the  limitation 
in  fee,  which  although  it  did  not  qualify  the  fee  simple  in  law, 
soaas  to  have  been  calculated  to  soften  the  minds  of  the  clergy  and 
others,  who  were  likely  to  be  irritated  at  this  strong  measure  of 
the  civil  power :  and  is  in  fact  nothing  more  than  a  redundant 
declaration  of  the  trust  j:  upon  which  alone  the  civil  magistrate  could 
icsuroe  this  portion  of  the  ecclesiastical  or  mortmain  property :  viz. 
nnto  the  king's  majesty  and  his  heirs  and  successors  for -evert  to^do 
and  use  therewith  at  his  and  their  own  wills  to  the  pleasure  of  AU 
mighty  Cod  and  to  the  honour  and  profit  of  this  realm  §•    . 

The  2d.  section  of  this  act  is  of  very  extensive  importance  ill  ^tH.viii, 
tithe  causes,  and  must  be  specially  noticed.    But  in  as  much  as  it  ^utirnlT* 
is  closely  connected  with  the  next  statute,  which  very  materially  monasrrncs 
abo  affects  tithes  viz.  31  Hen.  VIII.  c.  13.  A.  D,  1539  ||,  it  will  *°  *  ^^^' 
be  proper  to  reserve  all  observations  upon  'he  former  statute,  till 
the  latter  be  set  forth.    This  is  intituled  An  Act  for  the  Dissolution 
^  Monasteries  andAbbies.     It  recites,  that  divers  abbots  and  other 
petsoos  of  religious  houses  had  since  the  4th  Feb.  1535,  (freely) 
given  or  surrendered  to  the  king  in  fee  simple  their  several  monaste- 
ries, lands,  and  hereditaments,  and  then  vests  them  and  all  others 
thereafter  to  be  surrendered  or  conveyed  or  to  come  by  any  means  to 
the  king,  in  his  majesty,  his  heirs  and  successors  for  ever.    The 
2ist  section  by  perpetuati  ng  the  exemption  from  tithes  to  such  lands, 
as  were  discharged  therefrom  before  the  dissolution,  introduced  a 
very  oiaterial  alteration  into  the  principles  and  law  of  tithing ; 
wluch  will  be  more  particularly  noticed  hereafter. 

An  intermediate  act  of  the  legislature  ought  not  to  pass  unno» 
deed,  which  was  made  in  the  28th  Hen.  VIIL  c.  11.  A.  D. 
1536  f ,  for  the  restitution  of  the  first  fruits  in  time  of  vacation,  to 
the  next  incumbent. 

In  the  32d  of  Hen.  VIII.  c.  7**.  A.  D.  1540,  an  act  was  34  H.vin. 
passed  for  The  true  Payment  of  Tithes  and  Offerings^  which  having  J^y^^ol  •? 

♦  Vidt  Appci^ix,  No.  XXni.  +  Of  theie  there  wre  38a,  a  lilt  of  which  may 
k  Men  io  the  Appeodix,  No.  XXIV.  %  Vid.  antea,  p.  3$.  ^  A  oet  rental 

•(31,000/.  (abbey  lands  were  usually  very  lowly  leiten)  oame  by  this  act  to  the  crown; 
Wridcs  a  poti  tum  of  100,000/.  the  value  of  the  pUte,  pearls,  and  jewels  belonging  to 
that  maoasteriei.  These  sums  were  then  nearly  equivalent  to  6  times  their  amoant^ 
Molding  to  the  present  depreciated  value  of  money.  \  Vid.  Appendix,  No*  XXV. 

t  Vide  Appendix,  No.  l^XVI.  *•  Vid.  Appeadix,  No.  XXVII, 
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been  aftcr^'ards  enlarged  and  confirmed  by  the  2d  and  3d  of  Edw. 
VI.  I  shall  reserve  my  observations  upon  it,  till  that  act  come  un- 
der consideration. 

In  the  same  year,  1540,  the  legislature  passed  another  act,  32 
Hen.  VIII.  c.  24*,  by  which  they  vested  in  the  king  the  lands 
and  possessions  of  the  knights  of  St.  John  of  Jerusalem  ;  whose 
lands  having  been  formerly  discharged  of  tithes,  many  questions 
upon  such  exemptions  have  been  raised  by  the  present  owners  and 
occupiers  of  those  lands,  claiming  the  benefit  of  the  original  ex- 
emptions, as  perpetuated  to  them  by  the  27th  and  31st  of  Hen. 
VIII. 

For  better  comprehending  the  law  of  statute  exemption  from 
the  payment  of  tithes,  which  is  annexed  to  such  lands,  as  retain 
the  effects  of  the  21st  clause  of  the  3tst  Hen.  VIII.  it  is  to  be  no- 
ticed, that  those  who  claim  under  the  patentee  of  the  crown,  stand 
as  to  the  discharge  of  tithes  precisely  on  the  same  grounds,  as  the 
abbots  or  superiors  stood  at  the  time  of  the  dissolution,  and  are  to 
be  judged  by  the  law:*,  as  they  then  existed  ;  particularly  as  to  the 
national  recognition  of  a  right  in  the  pope  and  councils  to  direct 
the  appropriation  and  application  of  tithes  within  this  realm,  upon 
which  the  common  law  of  tithing  was  founded. 

f  All  abbots  and  priors,  and  other  religious  superiors,  originally 
paid  tithes  as  well  as  other  men,  until  pope  Paschal  the  Second 
exempted  generally  all  the  religious  from  paying  tithes  of  lands  in 
their  own  hands.  And  this  continued  as  a  general  discharge,  till 
the  time  of  King  Henry  II.  when  pope  Hadrian  the  Fourth  re- 
strained this  exemption  to  three  religious  orders  only  of  CisUr/ianSt 
Templars  and  Hospitalers;  unto  which  pope  Innocent  the  Third  ad- 
ded a  fourth,  ^to  wit,  the  Pramonstrafenses,  or  (Norbcrtins.) 
These  were  the  four  privileged  orders,  which  claimed  to  be  dis- 
charged from  tithes  by  the  pope's  establishment. 

Then  came  the  general  Council  of  Lateran  in  the  year  1215,  ^^ 
further  restrained  the  said  exemption  from  tithes  of  lands  in  their 
own  occupation  to  those 'lands,  which  they  were  in  possession  of 
before  that  council. 

The  Cistertians  procured  bulls  to  exempt  also  thdr  lands,  which 
were  lettcn  to  farm.  To  restrain  which  practice,  the  before  nien- 
tioned  statute  of  2d  Hen.  I V.  c.  4.  was  made. 

This  statute  not  dnly  restrained  them  from  purchasing  any  such 
exemptions  for  the  future,  but  as  to  the  rest,    left  their  privileges 


*  Vide  AFpcndlx,  No.   XXVIII, 


f  B.  E.  L.  379. 


as  affected  lySiatuti  Law*  ]  $  | 

18  they  were  before  the  ssiid  statute,  that  is  to  say » under  a  limitation 
10  such  lands  only,  as  they  had  before  the  decree  of  the  Lateran 
coQocil.  They  obtained  many  lands  after  tliat  council,  which 
thoefore  were  in  no  manner,  exempted.  That  statute  left  them 
alsoi  as  it  found  them,  subject  to  the  payment  of  divers  composi* 
tioQsfor  tithes  df  their  demesne  lands  made  with  particular  rectors ; 
wixv  contesting  their  privileges  even  under  that  head,  brought 
tliem  to  compound. 

Scarcely  any  point  in  the  law  of  tithing  has  been  more  warmly 
contested,  than  the  construction  of  these  acts  of  Hen.  VIIL  as  to 
the  exemption  of  abbey  lands  from  tithes.  Doctor  Watson  (or 
ladicr  Mr*  Place)  the  writer  of  the  Compleat  Incumbent  warmly 
supports  the  doctrines  laid  down  and  adjudged  by  3  Judges,  viz. 
Brampston  Jones  and  Berkely^  against  Cralie  in  the  case  oi  Sydown 
?•  Helms  *,  in  which  according  to  Sir  William  Jones  these  three 
points  were  resolved* 

ist.  That  an  abbot  or  ecclesiastical  person  may  prescribe  in  non  Opiaioniia 
JecimandQ :  but,  when  the  corporation  is  dissolved,  or,  when  the  ^'"^^  ?^ 

*  exeinpiiODt 

ocKporation  grants  the  land  to  a  layman,  such  layman  shall  not  of  abbey 
have  the  benefit  of  the  prescription  ;  for  it  was  personal  to  the  ^^' 
abbot. 

2d.  It  was  resolved //r  Mam  curiam^  that  this  privilege  by  pre^ 
scription,  and  other  personal  privileges,  by  bull  or  order,  belonging 
to  abbies,  which  were  under  200/.  per  annum,  and  dissolved  ou 
the 4  Fei.  by  27.  Hen.  VIIL  were  not  preserved  and  given  to  the 
king  by  that  statute, 

3d.  That  privil^es  by  prescription,  or  by  order  or  bull*  are 
preserved  by  the  clause  of  31  Hen.  VI II.  and  neither  the  king, 
nor  his  patentee  shall  pay  tithes.  But  this  extends  only  to  monas- 
teries dissolved  after  the  4th  Feb.  27.  Hen.  VIII.  and  therefore 
the  lesser  abbies  under  200I.  per  annum,  which  were  dissolved 
on  the  4th  Feb.  by  the  27th  Hen.  VIIL  are  not  included  within 
thesaiddause  of  31  Hen.  VUI. 

On  the  other  side  Mr.  Bohun  f  more  vehemently  supports  Mr.  BoImb 
the  opposite  opinion  of  Sir  George  Croke.    "  To  shew  at  large  the  *^^*  |J|r 
"  errors  of  tjiat  judgment,  in  the  case  of  Sydattm  v.  Holmes  would  niooof  Sir 
*•  require  a  just  volume  j  I  shall  therefore  only  content  myself  at    ^' 
^  present,  with  observing,  that  the  opinions  of  the  three  judges  in 
^'  support  of  it,  seem  to  be  grounded  chiefly  on  the  notion  of  tithes 
*'  being  due  jure  divino  to  ecclesiastical  persons,  and  to  such  as 

*  Tbit  cue  it  reportid  by  Sir  Geef|e  Croke,  421.   but  more  eircumttuiiiillr  tj  Si| 
Wb,  JoMt,  369.  t  L«w  of  Tithcf,  287. 
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''  were  privileged  by  the  pope's  bull,  &c.  and  therefore  the  landf 
**  they  held  might  well  be  discharged  of  tithes,  as  sacred,  whiist 
'*  they  continued  in  those  sacred  hands,  which  could  not  be  hetd  so 
«' discharged,  even  by  the  kjng  himelf,  or  his  patentee,  notwilh- 
**  standing  the  said  act  27  Hen.  VIIL  had  transferred  not  only  the 
**  said  lands,  but  also  all  the  tithes,  pensions,  portions,  rights,  con* 
**  ditions,  and  interests,  in  as  large  and  ample  manner  as  the  abbots, 
"  priors,  tic.  held  the  same,  if^c.  And  the  consequence  of  that 
judgment  must  be,  that  though  the  act  vests  the  lands  so  dis- 
charged, &c.  in  the  king,  yet  the  king  could  not  hold  them  so 
discharged,  &c.  A  proposition  so  highly  irrational,  as  nothing 
*'  can  support  it,  biit  that  opinion  of  Berkely,  *  that  it  was  a  meer 
*'  spiritual  privilege,  and  determined  by  the  dissolution  of  the  ab- 
"  bies ;  and  that  it  was  tied  only  to  their  bodies  and  persons,  &c. 
"  And  though  the  other  judges  could  not  come  up  to  the  absurdity 
*'  of  tj;iese  premises;  yet  two  of  them,  viz.  Brampston  and  Jonet 
"  (influenced,  as  supposed,)  concurred  with  him  in  as  absurd  a 
*'  conclusion ;  whereas  Croie  seems  more  impartial  and  unbiassed 
*'  in  his  judgment,  and  consequently  his  opinion  must  have  greater 
"  weight  with  all  unprejudiced  and  disinterested  minds.*' 

'*  And  yet  the  mischief  of  that  case  seems  to  have  been  derived 

"  down  to  our  own  times ;  so  great  is  the  force  of  precedent  and 

"  example  in  courts  of  law,  &c.  as  may  be  seen  in  the  case  of 

"  BQwks'y,  Atkins  ♦,  where,  though  an  abbot,  time  out  of  mind,  had 

^<  held  lands  discharged  of  tithes,  yet  it  was  adjudged  the  alliencQ, 

**  or  patentee,  should  be  charged  with  tithes. 

Some  few  of      It  is  further  to  be  observed,  that  not  all  the  monasteries,  prio- 

thefmaiier     j^   ^^^^  ^^^  religious  houses,  not  above  aoo/.  yearly  value, 

noiaissoived  werc  dissolved  by  the  statute  27  Hen.  Vni.  though  they  might 

viH.  bSt'   have  been  so  ;  but  some  of  the;m  werc  dissolved  by  this  later  statute 

vVii  ""'    3'  °^  Htn.  Vni.  and  the  reason  is,  because  there  is  a  proviso  in 

the  former  stamte  (which  indeed  is  left  out  in  the  printed  statutes 

at  large,)  that  notwithstanding  that  act,  the  king  might  by  his 

letters  patent,  under  the  great  seal  of  England,  continueany  of  the 

jm  said  monasteries ;  and  therefore  such  of  them  as  were  so  continued 

by  the  king^s  letters  patent,  are  not  to  be  looked  upon  as  dissolved 

by  the  27th  Hen.  VHI.  though  they  be  so  by  31  Hen.  VHI.  and 

so  the  lands  belonging  to  them,  that  were  holden  tithe  free  before 

the  dissolution,  remain  so  by  force  of  the  before  cited  clause  in  31 

Hen.  VIIL  as  was  adjudged  in  the  exchequer  chamber  between 

•  I  Ltf.  185.  Trin.  18  Car.  II.  B.  R.  and  i  Sid.  320.  2  Kcb.  2).  (0.  162.  175. 


as  affect  id  by  Statute  Law.  ]  $  3 

ffWate*,  farmer  of  the  rectory  of  Utoxeter  in  Stafibrdshire,  and 
H^dibaWf  the  owner  of  a  farm  there,  formerly  belonging  to  the 
AbbeyofCroxden,a  small  abbey  of  the  Cistertians>  which  Wil- 
daw  shewed  was  continued  by  lettei^s  patent,  and  not  dissolved  by 
47thofHen.VIIL 

With  reference  to  the  privileges  granted  by  the  pope  to  the  knights  Lord  ch.  b. 
of  St.  John  of  Jerusalem  (the  reason  applies  to  all  the  privileged  opiDtonuM 
ciders)  Lord  C.  Baron  Gilbert  in  the  case  ol  Hanson  v.  FieUingsf,  these  ex- 
A.D.  17259  which  turned  upon  a  parcel  of  their  possessions  be- 
ing exempt  from  tithes,  spoke  thus.  "  Those  privileges  were 
"  graoted  to  this  ecclesiastical  corporation,  by  bulls  from  the  pope ; 
"  but  these  discharges,  for  want  of  a  special  clause  to  continue 
*'thcfn,  were  extinguished  in  as  many  of  them,  as  were  dissolved 
^'by  the  27  Hen.  VIII.  But  thart  cramping  the  king  in  his  alie- 
■^nation,  in  31  Hen.  VIII.  they  put  a  clause  to  continue  to  the 
'*  crown  the  privileges,  that  were  in  them,  as  special  corporations. 
'^  Now  the  question  is  whether  the  word  "privileges**  in  31  Hen. 
''  VIIU  has  the  smallest  intent  to  carry  all  other  privileges  to  the 
^  crown.  If  the  point  had  not  been  resolved,  we  should  not  have 
"  disputed  it.'*  Bunbury,  who  was  council  for  the  defendant, 
reports ;  that  the  aurt  seemed  all  of  opinion ,  that  it  was  agooddis-^ 
charge \\  though  the  bill  were  afterwards  dismissed  from  the 
plaintiff's  failing  to  make  out  his  title.  In  Cornwaliis  v.  Spurting 
A.D.  2605  §.  These  lands  were,  holden  not  to  be  tithe  free.  By 
Aecasein  Dyer,  10  Eliz.  277,  they  were  considered  not  titheable. 

On  the  ad  day  of  July  1739*  Mr.  Bunbury  says  ||,  "  This  day 
"the long  controverted  question  seemed  to  be  settled,  viz..  that  Noprttcrip. 
**  there  can  be  no  prescription  in  non  decimando^  even  against  a  lay  5*"  ^""v' 
^  impropriator,  and  that  the  presumption  that  arises  from  a  con-  even  against 
**  stant  non-payment,  would  not  be  sufficient,  unless  the  defen*^  pmio^'^ 
^  dam  could  shew,  either  that  the  lands  were  parcel  of  one  of  the 
"  greater  abbies,  or  that  some  of  the  impropriators  had  released 
"  the  tithes.    And  Lord  C.  B.  Comyns  in  giving  judgment,  says  f , 
^  Another  reason,  why  a  laynaan  should  not  prescribe  against  a 
"  lay  impropriator  any  more  than  against  an  ecclesiastical  person, 
"  is  that,  because  a  lay  impropriator  must  claim  under  a  spiritual 
"  or  ecclesiastical  person :  for  every  patentee  of  the  crown,  who 
''  can  lay  claim  to  tithes,  must  claim  it  by  virtus  of  the  statute  31 
*'  Hen.  VI I L  c.  13  ;  or  some  other  statute  for  the  dissolutioii  of 
"  religious  houses. 

*  DcBei  Pan  Couo.  part  2.  c.  II.  \  Gilb.  E^.  Rep.  i%$.  \  B  :Dh» 

*'4.  ^  Cr.  Jac.  57.     .  I  Corpw^tion  •f  iuiy  ▼,  £vMtt,  Bui.b.  345. 

i  1  Con.  Rep.  650. 
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*•  The  statute  31  Hen.  VIII.  is  the  first  act  of  partiament 

<'  vvhich  enacted  that  the  king  and  ail  persons,  who  should  have  any 

"  manorst  lands,  &c.  belonging  to  the  religiouR  houses  thereby  dis* 

**  solved,  should  hold  and  enjoy  the  same  freed  and  discharged 

*'  from  the  payment  of  tithes,  in  as  full  and  ample  a  manner,  » 

<*  the  abbots,  &c.  had  the  same  at  the  time  of  the  dissolution. 

^*  Nov?  it  is  well  known,  that  none  of  those  religious  persons  could 

be  exempted  from  the  payment  of  tithes  but  by  order,  the  pope's 

bull,  composition  real,  prescription,  or  unity  of  possession ;  and 

every  patentee  of  the  crown,  that  is,  every  lay  impropriator, 

must  allege  a  title  to  the  tithes,  which  he  demands,  by  giant 

'  from  the  crown  of  some  rectory,  vicarage,  or  other  tithes,  which 

were  part  of  the  possessions  of  some  religious  houses,  which 

"  came  to  the  crown  by  that  or  other  statutes  ;  and  therefore  as 

''  Lord  Hobart  says  in  Slade  and  Drake* s  case  a  temporal  person 

succeeding  a  spiritual  person  in  discharge,  (and  it  is  the  same  in 

the  perception  ot  tithes)  it  is  to  be  reckoned  in  a  spiritual  person, 

**  and  not  in  a  temporal ;  and  consequently  a  man,  who  could  not 

prescribe  against  an  ecclesiastical  person  .cannot  any  more  prescribe 

against  the  patentee,  who  derives  his  title  from  and  under  him, 

**  and  is  in  the  nature  of  his  representative."    And  with  reference 

to  the  unity  of  possession,  and  the  manner,  in  which  the  patentee 

should  effectually  avail  himself  of  it,  he  says  *,  "  not  only  that 

"  ought  to  have  been  expressly  alleged  in  the  answer,  but  it  ought 

*'  likewise  to  have  been  shewn,  that  the  abbot  and  convent  had 

<'  been  seized  of  the  rectory  and  lands,  simul  el  semel  time  out  of 

**  mind,  and  continued  so  seized  till  the  time  of  the  dissolution ; 

*•  for  according  to  Priddle  and  Napper'sczx,  t,  every  unity,  which 

**  amounts  to  a  discharge  from  the  payment  of  tithes,  by  virtue  of 

"  the  statute  31   Hen.  VIII.  ought  to  have  four  qualities.    It 

**  ought  to  be  rightful,  and  not  commence  by  wrong.     2d,  It 

''  ought  to  be  equal,  that  is,  the  abbot  and  convent  ought  to  be 

'^  seised  of  the  rectory  and  land  both  in  fee.    3d,  It  ought  to  be 

**  perpetual,  having  continuance  time  out  of  mind.     4th,  It  ought 

<Mo  be  constantly  free  from  payment ;  for  if  the  tenants  for  yeais, 

*<  or  will,  under  the  abbot  and  convent  ever  used  to  pay  tithes,  the 

«•  unity  will  not  avail." 

*'  And  Lord  Hobart  adds  a  fifth  quality ;  it  must  have  constant 
•♦  continuance  in  the  same  body,  else  it  is  of  no  force.  Wright  and 
"  Gerrard,  Hob.  310,  311. 
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"  And  tli6  same  qualifications  have  been  agreed  and  confirmed 
*bf  many  subsequent  resolutions  and  authorities." 

It  WIS  for  a  long  time  holden  by  the  coounon  law  courts  at  TlwiapdtoC 
Westminster^   that  the  only   religious  houses,  which  were  ex-  of  Sc^john 
cmpt  from  payment  of  tithes,    were  those,  which  came  to  the  S^^J™^"* 
crown  by  the  statute  31  Hen.  VIII.  c.  13.  byreason  of  the  express  of  tithes* 
dausc  of  discharge  ia  that  statute;  and  therefore  the  lands  of  the 
koigbts  (if  St.  John  of  Jerusalem,  which  came  to  the  crown  by  the 
32  Hen.  VIII.  c.  24,  were  not  exempt  from  their  payment  for 
waot  of  an  express  clause  therein  to  that  purpose :  but  not  withstand^ 
iog  there  had  bc:en  divers  resolutions  to  that  effect,  yet  those  opinions 
of  the  courts  were  never  fully  acquiesed  in.     And  this  point  was 
often  afterwards  brought  in  question,  till  in  the  time  of  the  Lord 
Chief  Justice  Hale  in  the  case  of  Fosset  and  Franklin^  the  matter 
was  finally  determined  by  the  unanimous  opinion  of  the  whole 
coortof  B.  R.  that  the  land^  of  the  knights  of  St.  John  of  Jerusalem 
were  discharged  from  tithes,  and  then  ail  the  cases  were  very  fully 
considered*. 

The  last  case,  which  I  find  before  the  court  upon  these  statutes,  Cisteniaa 
b  that  of  Taie  v.  Shlton  in  the  exchequer  A.  D.  1 708  +,  which  **"*■  ?- 
was  a  bill  "  by  the  rector  of  Cmmgsby  m  the  county  qi  Lincoln  for  tiibet,  tho' 
•^  die  great  and  small  tithes  of  the  parish.    The  defence  set  up  by  fhe^wown 
"  the  answer  was,  that  the  lands,  whereof  the  tithes  were  demand*  ^^oresi  H. 
"  ed,  were  formerly  part  of  the  possessions  of  the  abbey  of  Kirk-^ 
"  slead,  which  abbey  was  of  the  order  of  Cistertians :  that  it  was 
''dissolved  by  Hen.  VI I L  and  its  possessions  vested  in  the  crown  : 
*'  that  at  the  time  of  the  dissoludon,  the  lands  in  question  were  in 
^  the  manurance  and  occupation  of  the  abbot  and  convent ;  and 
^  were  holden  by  them  at  such  time  discharged,   and  exempt 

*  from  the  payment  of  tithes:  that  the  lands  were  now' vested  in 
**  the  defendants,  who  were  severally  seised  of  estates  of  inheti-  , 
**  tance  therein,  and  that  they  were  exempt  and  discharged  frxxn 
"  the  payment  of  tithes,  whilst  in  the  manurance  and  occupation  of 

*  the  owners  thereof ;  and  that  no  tithes,  or  any  composition  or 
^  satisfaction  in  liea  thereof,  had  evCr  been  paid  for  them,  when 
**  they  had  been  in  such  manurance  and  occupation." 

**  It  was  proved  in  this  casoi  that  the  lands  belonged  to  the 
"  abbey  of  KirksUad ;  and  that  that  abbey  was  a  Cistertian  abbey : 
^'that  the  lands  were  granted  to  the  abbey  by  King  John  in  laio^ 

*  Portirw,  Batbur:tf  A.  D.  1619.   %  Cro.  559.    Dyer,  177.  and  Wthtm  r.  Rted^ 
mnndthtTi^  A.  D.  1662,  Hard.  190.  t  4GWII.  MS.  1503. 
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**  which  was  five  years  before  the  last  council  of  Ldiirem :  ani 
there  was  aj  great  deal  of  parol  evidence,  shewing  that  no  tithes 
had  ever  been  paid  in  respect  to  the  lands,  when  they  were  in  the 
*'  manurance  of  the  owner*  But  it  was  also  in  pioof,  that  the 
"  monastery  with  its  possessions  had  come  to  the  hands  of  the  king 
**  in  28  Hen.  VI I L  by  the  attainder  of  Richard  Harrison  *,  the 
«  abbot,  and  that  these  lands  were  granted  in  30  Hen.  VHI.  by 
^'  the  crown  to  the  Duke  of  Suffolk  in  fee.  It  was  contended 
'<  therefore  by  Partridge  and  Richards  on  the  part  of  the  plaintiff, 
**  that  as  the  lands  were  not  in  the  possession  of  the  crown,  when  the 
**  statute  of  31  Hen.  VIII.  was  passed ;  as  the  crown  had  parted 
<<  with  them  before  that  time ;  they  were  not  within  the  protectioo 
**  of  the  2 1  St  section  of  that  statute :  that  when  in  the  hinds  of  the 
'■  Duke  of  Suffolk,  they  were  liable  to  the  payment  of  tithes ;  that 
<*  being  in  his  hands,  and  so  liable  at  the- time  of  passing  the  act, 
*'  the  act  could  not  attach  upon  them ;  that  this  act  was  to  be  cotii- 
''  strued  like  the  statute  of  willst  where  the  word  having  confines 
*<  thepower  of  devise  to  those  lands  only,  which  the  testator  had  at 
**  the  time  of  making  the  will. 

'*  But  the  court  were  of  opinion,  the  statute  of  31  Hen.  VIII. 
"  was  sufficiently  broad  to  comprehend  all  monasterksi  which 
"  were  dissolved  after  the  4th  of  February,  27  Hen.  VIII.  and 
**  that  the  lands  of  any  such  monasteries  were  exempt  from  the 
**  payment  of  tithes  under  that  statute,  though  the  crown  may  have 
^'  granted  them  away  before  the  statute  was  passed.  And  they  cited 
.}7,^*"-  ?•  **  in  support  of  their  opinion  the  case  olWalklatt  and  Wilshaw^^^ 
Lofldoa.  The  only  remammg  act  passed  m  the  reign  of  Hen*  VIII* 

touching  tithes,  was  the  37  Hen.  VIII.  c.  12$.  entitled  ^«  tfr/yir 
Tithes  in  London.  It  is  a  very  important  act,  and  requires  some 
historical  observations  to  render  it  fiilly  explicit  anS  illustrative  of 
the  principles  already  laid  down,  before  the  determinations  of  the 

•  M  fjiit  UDfortunate  abbot,  (obacrres  Sir  Heoiy  Qwillim,)  wu  attaiated  of  b|g|i 
**  treason.  The  treasonable  act  waS)  his  rcfasal  to  surrender  to  the  king  the  pOBessioai 
*'  of  his  convent.  Whether  such  ^refusal  were  a  titaioiuiblc  ofieooe;  or,  whether 'i 
•«  corporation  a^regate  would  incur  a  forfeituie  of  their  ponessioni  by  the  attainder  tf 
<*  their  president,  are  questions  which,  perhaps,  a  modern  lawyer  would  hesitate  to ao* 
'*  swer  in  the  afiiinutive.'* 

\  Dcg.  Par.  Couns.  326,  327.  Vide  intea,  p.  153.  Tfaiiiaim  being  pifoel  of  the 
possessions  of  the  abbey  of  Croxdew,  which  was  one  of  the  small  abbies,  and  of  the  Ci^ 
jertiau  order,  it  was  discovered  to  have  been  continued  by  lettera  patent  under  the  great 
seal  of  ErtgUitdy  and  so  not  dissolved  till  3 1  Hen.  I.  whereupon  the  defeodasit  was  dis« 
jnlssed,  and  the  court  clearly  held  the  lands  diicbaiged  of  the  paymeat  of  tithes  by  ib^ 
statute  31  Hen.  8. 
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tourtsupon  it  are  taken  into  consideration.  It  has  been  observed, 
(p.  126.)  that  houses  are  not  of  common  law  tithcable  ;  yet  is  it  not* 
to  be  presumeil,  that  the  civfl  magistrate  of  a  country,  which  had 
so  radically  interwoven  the  civil  establishment  of  a  cliristian  clergy 
iRio  its  constitution,  should  leave  the  clergy  of  the  most  populous 
and  opulent  part  of  that  country  without  some  regular  and  dxtA 
maintenance,  although  it  should  not  arise  out  of  lands,  or  the  pro- 
duce of  lands,  which  was  the  general  common  law  fund  of  their 
naintenance  throughout  the  nation.  It  is  not  my  aim  to  trace« 
with  chronological  precision  the  source,  progress,  and  iii^l  esta- 
blishments of  particular  tithes  or  ctrstoms  in  particular  places :  but 
ti fix  upon  some  notable  epoch  of  sufficient  antiquity  to  establish  the 
fidl  and  free  assent  of  the  nation  to  their  existence  in  some  given 
Danner,  form,  and  quantity.  In  this  instance  I  rest  on  the  days  of 
Hen.  VI.  (he  Teign«l  from  144a  to  1461)  in  which  wrote  Lynwoodt 
who  in  stating  what  was  the  comoKHi  law  in  his  day,  proves  the 
ioti(|aity,  at  least,  of  what  could  not  otherwise  have  grown  before 
his  time  into  a  prescriptive  right.  In  the  great  case  of  Dunn  v. 
BumSand  Gofft  A.D.  1617  *,  Sir  Henry  Finch,  who  was  of  coun- 
dl  with  the  plaintiff  gives  the  following  short  historical  account  of 
the  payment  of  tithes  in  London.  **  Before  I  go  into  the  particu-  %\f  Henry 
"lar  question  now  to  be  treated  of,  I  will  shew  in  what  manner*  JP»w*'«oFi* 

nion  of 

"  and  bow,  tithes  and  offerings  ought  to  be  paid  in  London.  As  to  tithes  ia 
*^  this,  Undwoodf  in  his  book  de  decimis,  in  the  chapter  Sancta  rr-  ^^^'^ 
**  Mat  in  his  gloss  on  the  word,  negotiationum,  sayeth,  quod  arti- 
"fcest  et  negotia/ores  schhaiis  London^  ex  ordinationeantiqua  in  dicta 
**  dvitate  otservatSf  tenentur  singulis  dominicis  dieius,  et  in  principal 
**Shtsfestis  sanctorum  apostolorum  et  aliorum  quorum  vigiUajeju- 
"nantHT,  offerrepro  singulis  decern  solidis  redditus  domus^  quam  in- 
"baikant  unnm  ^uadrantem.  Et  ordinatio  pradicta  indifferenter 
"  mtal  quoscunque  inhaiitantes ,  sive  sunt  artifices,  sive  mercatores^ 
"iWf  quivis  alii.  This  ordinance  mentioned  by  Lindwood  h^d 
"rcfeftnce  to  a  constitution  made  by  Niger  Bishop  of  London  in 
**  13  Hen.  III.  A.  D.  laaS,  which  was  confirmed  in  21  R.  II. 
**  by  Thomas  then  archbishop  of  Canterbury,  and  afterwards  by 
"pope  Innocent  in  5  Hen.  IV.  and  subsequent  to  that,  in  31  Hen. 
"  VI.  pope  Nicholas  ordained  by  his  bull,  that  tithes  should  be 
"paid  of  houses  in  London  as  above ;  a  valuation  being  made  of 

*  A  itTf  full  note  of  this  case  is  given  io  Sir  HtMry  GviilUm'z  va1uabH,coll«ction  of 
^>*Si  (vol.  I.  299  to  329.)  from  Sir  Henry  CaIthroj>*i  MSS.  an  abstract  o^  which  is  t9 
^^^tn'wCaltbrtp't  SUforUef  SffciMl  C4iCSt  toucbini  the  Custumcs  mud  Liberties  cf 
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**  thetDy  according  to  the  true  and  usual  value  of  houses,  and  the 
<<  rate  according  to'  that  proportion  amounted  to  y,  ^d.  in  the 
<*  pound  for  each  house ;  for  there  were  82  vigils  of  saintSi  that 
**  were  fasted,  and  of  Sundays,  In  36  Hen.  VI.  there  was  acom- 
**  position  made  between  the  citizens  and  clergy  of  London,  that 
^*  a  payment  should  be  made  by  the  citizens  for  their  houses  accoid- 
**  ing  to  the  above  rate,  and  if  the  houses  were  kept  in  the  hands 
<*  of  the  owner,  or  if  they  were  leased  out  without  reserving  any 
^*  rent,  the  churchwardens  of  the  parish,  where  the  houses  were^ 
''  should  set  down  a  rate  of  the  houses,  and  according  to  that  mat, 
**  apayment  should  be  made.  In  the  14  Edw.  IV.  anactofcom- 
*'  mon  council  in  London  passed  for  the  confirmation  of  the  bull 
"  granted  by  pope  Nicholas.  But  there  being  afterwards  a.  gmt 
*'  variance  between  the  clergy  and  citizens,  they  submitted  them- 
<«  selves  to  the  award  of  the  lord  chancellor,  and  several  others  of 
**  the  privy  council,  who  in  1535  made  an  order,  that  every  inha« 
By  awaid  in  **  ^itant  and  citizen  should  pay  at  the  rate  of  ltd.  for  every  house, 
1535  cack  «  and  in  2J  Hen.  VIIL  there  was  a  procbmation  made  for  coll- 
ie. ^  **  firming  that  order ;  and  m  the  same  year,  as  it  appears  by  the 
**  statute  of  27  H.  VIIL  c.  1 5.  there  was  a  statute  nuuie  to  ratify 
'<  the  said  order,  and  a  proclaoiation  issued  as  I  havie  mentioned, 
**  until  an  order  for  the  payment  of  tithes  should  be  naadeby  33 
persons,  to  be  nominated  by  his  majesty :  but  no  such  order  be- 
ing thereupon  made,  the  king  making  no  nomination,  and  other 
<'  disputes  arising  concerning  the  payment  of  tithes  and  ofier- 
**  ings,  then  passed  the  statute  of  37  Hen.  VIIL  c.  la.'* 
Notable  case  Under  these  circumstances  was  brought  forward  that  notable 
upm  titbet  and  important  case,  the  nature  and  points  of  which  are  thus  briefly 
set  forth  by  Sir  H.  Calthrop,  *'  Richard  Burrell  being  seized  in  his 
<*  demesne,  as  of  fee,  of  a  house,  called  Green-acre,  a  shop  and 
**  warehouse  in  the  parish  of  Gracechurch  Strut  London,  for  which 
*<  house  a  rent  of  5/.  yearly  hath  been  reserved,  time  out  of  mind, 
<'  in  the  third  year  of  the  king  that  now  is,  by  indenture  doth  make 
<*  a  lease  for  five  years  unto  one  Withers^  of  part  of  the  house  and 
**  of  the  shop,  rendring  the  rent  of  five  pound  by  the  year,  at  the 
**  four  usual  feasts,  that  is  to  say  at  the  feast  of  the  annunciation,  Ice* 
**  by  even  and  equal  portions.  And  in  the  same  indenture,  it  is 
**  further  covenanted  and  agreed,  that  IVithers  the  leasee  shall  pay 
<<  unto  Burrell  the  leasor,  a  hundred  and  fifty  pound  in  name  of 
•*  a  fine  and  income,  the  which  said  hundred  and  fifty  pound  is  to 
**  be  paid  in  manner  and  form  following ;  that  is  to  say,  thirty 
**  pound  yearly,  and  every  year  during  the  said  term,  at  the  four 
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"  usual  feasts,  by  even  and  equal  portions.    The  term  of  5  years 

"  expired,  the  s^  Burrell  in  the  tenth  year  of  the  said  king,  by 

^  indenture,  maketh  a  new  lease  for  the  term  of  seven  years,  of. 

"  the  said  part  of  the  house  and  the  warehouse,  unto  one  Goff^ 

"  lendring  the  rent  of  five  pound  by  the  year,  at  the  feast  of  St* 

^  hEchael  the  ArcbangiU  and  the  Annunciation  of  the  Blessed  Vir- 

«  gm  Marjt  by  even  and  equal  portions.     And  in  the  same  in- 

**  denture,  it  is  further  covenanted  and  agreed,  that  G^jf  shall  pay 

^  onto  the  said  Burrell  175/.  in  the  name  of  a  fine  and  income,  in 

**  manner  and  form  following,  that  is  to  say,  twenty-five  pounds 

"  yearly  during  the  said  term,  at  the  said  2  usual  feasts,  by  even 

"  and  equal  portions.    Dunn^  parson  of  Gracechurch,  exhibiteth 

"  bis  pedtion  unto  the  Lord  Mayor  of  London^  against  the  ssud 

"  Burrell  znd  Goff,  wherein  he  supposeth  that  tithes  are  paid  unto 

"  him  only  according  to  the  rate  of  5/.  by  the  year,  where  in 

^  troth,  he  ought  to  have  an  allowance  according  to  the  rate  of 

'*  thirty  pound  by  the  year.    The  Lord  Mayor,  by  the  advice  of 

"  his  counsel,  doth  call  the  said  Burrell  and  G^^before  him,  and 

**  upon  full  hearing  of  the  said  cause,  doth  order  the  payment  un- 

"  to  Dunn,  according  unto  the  rates  of  5/.  by  the  year,  and  not  ac- 

**  cofding  to  the  rate  of  thirty  pound  by  the  year ;  where  upon  the 

"  sud  Dunn  doth  exhibit  his  Bill  of  Appeal  unto  the  Lord  Chan* 

"  cellour  of  England  in  the  Chancery,  wherein  he  doth  make  a  re- 

**  dial  of  the  decree  made,  and  established  by  act  of  parliament,  in 

**  37  Hen.  VI  n.  c.  12.  and  also  of  the  case  special,  as  it  standeth, 

"  d)ai]png  the  said  Goff  and  Burrell  with^a  practice  of  fraud  and 

**  coven,  in  the  reservation  of  this  twenty-five  pound  by  the  year, 

"  by  way  of  fine  and  income,  and  defrauding  him  of  that,  which 

"  bdoDged  unto  him :  the  said  Goff  and  Burrell  do  make  their 

**  answer,  and  shew  that  the  rent  of  five  pound  by  the.  year  is  the 

**  aodent  rent  reserved,  and  that  they  are  ready,  and  have  often 

"  teodred  the  payment  of  their  tithes  according  to  that  proportion, 

^  but  it  hath  been  denied  to  be  accepted,  and  they  do  take  a  tra- 

**  Terse  unto  the  fraud  and  covin,  wherewith  they  stand  charged. 

"  And  upon  this  answer,  Dunn  the  parson  demurreth  in  law*   And  Argued  ia 

**  this  case  was  first  argued  in  the  Cli^ncery,  by  Sir  Francis  Moor^  ^^*°^«^* 

"  Sei]geant,  and  Thomas  Crew,  on  the  behalf  of  Dunn  ;  and  by 

"  Sir  Anthony  Benn^  the  Recorder  oi  London,  and  j^ohn  ff^alter  on 

"  die  part  of  the  defendants.  The  Lord  Chancellour  having  called 

'^  Sir  Henry  Montague,  Chief  Justice  of  the  King's  Bench  ;  Sir 

**  Henry  Hobart,  Chief  Justice  of  the  Common  Pleas ;   Sir  John 

^  Doddridgeg  one  of  the  Justices  of  the  King's  Bench ;  and  Sir 
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^*  Richard  HuNcn,  one  of  the  Justices  of  the  Common  Pleas,  to 
'^  be  his  assistants ;  and  after  two  ai^uments  heard  on  each  side  in 
**  the  Chancery,  upon  suit  made  to  the  King,  by  Sir  Francis  Ba* 
**  con,  then  Lord  ChanceHm^nf  England,  a  special  commission 
was  granted  unto  Thomas,  Lord  Archbishop  of  Canterbury  ;  Sir 
Francis  Bacon,  Lord  Chancellour  of  fn^/j/i//;  Thomas,  Earl  of 
Suffolk,  late  Lord  Treasurer  of  England ;  Edward,  Earl  of  War* 
'«  wick.  Keeper  of  the  Privy  Seal ;  fPilliant,  Earl  of  Pembrtke, 
**  Lord  Chamberlain  of  the  King's  Household;  yohn,  Bishop  of 

**  London ;  ,  Bishop  of  Ely ;  Sir  flenry  Montague,  Sir  Julius 

'*  Casar,  Master  of  the  Rolls  ;  Sir  John  Doddridge,  and  Sir  Ri' 
*'  chard  Hut  ton  \  wherein  there  was  a  special  recital'of  theques- 
**  tion  and  cause  depending  between  Dunn  on  the  one  part,  and 
«*  Burrell  and  Goff  on  the  other  part ;  and  power  given  unto  them 
"  for  the  hearing  and  determining  of  this  cause,  and  likewise  for 
"  the  mediating  between  the  citizens  of  London,  and  the  parsons  of 
**'  the  several  parishes  and  churches  in  London,  and  making  an  arbi- 
**  trary  end  betwixt  them,  whereby  a  competent  provision  may  be 
'*  made  for  the  ministers  of  the  churches  in  London,  and  too  heavy 
**  a  burthen  may  not  be  imposed  upon  the  citizens  of  London ;  with 
*^  a  command  further,  that  they  shall  certifie  the  king  what  was 
Agaii?  be.  "  done  in  the  premises.  And  this  commission  was  sat  upon  at 
fore  com-  u  y^i^  House,  where  the  case  was  argued  at  several  times,  bv  Sir 
York  House.  *<  Randall  Crew,  and  Sir  Henry  Finch,  Sergeants  of  the  King,  on 
**  the  part  and  behalf  of  the  ministers  of  London,  and  by  Sir 
''  Henry  Teherton,  attorney  of  the  king,  and  Sir  Tfjomas  Coventry, 
**  sollicitor  of  the  king,  on  the  behalf  of  the  citizens  oi  London  \ 
"  and  because  the  main  question  remained  as  yet  undetermined, 
'<  and  no  resolution  is  given  either  in  point  of  law  nor  arbitrary 
•*  end  by  way  of  mediation,  I  shall  only  open  the  parts  of  the 
*'  case  and  make  a  summary  report  of  them  without  further  debate 

«  of  them." 

**  The  case  dividetb  itself  into  six  parts,  (that  is  to  say  J* 

**  First,  whether  any  thing  can  be  demanded  by  the  person  for 
*'  houses  in  London,  according  to  the  cotirse  of  common  law  ?" 

'*  Secondly  whether^  custonri  can  establish  a  right  of  payment 
**  of  any  thing  unto  the  parson  for  houses,  and  of  what  nature  the 
"  payment  established  shall  be  ?'* 

"  Thirdly,  what  was  anciently  payable  by  the  citizens  of 
*f  London  for  their  houses  unto  the  ministers  of  London,  and  how 
'•  grew  the  payment  ? 

•*  Fourthly,  whether  this  twenty  five  pounds  reserved  upon  t 
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"  coveoant  by  way  of  fine  and  income,  be  a  rent  within  the  words 
"of the  decree,  made,  37  Hen.  VIII.  c.  12?" 

•'  Fifthly,  whether  this  reservation  of  twenty  five  pounds  by  the 
'<  year,  by  way  of  fine  and  income,  shall  be  adjudged  to  be  a  rent, 
"  within  the  intent  and  meaning  of  the  statute  and  decree,  or 
«no?" 

"  Sixthly,  whoshall  be  judge  of  the  tithes  for  houses  in  London  i 
*'  and  the  remedy  for  the  parson,  in  case  that  payment  be  not  made 
"  unto  him  according  to  the  decree." 

At  the  time  this  learned  knight  (who  was  recorder  oi  London)  Flueindir. 
prepared  this  case  for  publication,  it  appears,  that  the  judgment  of  that  ipecnf 
the  coojmissioners  had  not  been  given ;  yet  his  full  MS.  note  as  J^^"*  7o 
published  by  Sir  Henry  Gwillim*  informs  us,  that  it  was  agreed  which Lon- 
by  the  Lord  Chancellov  and  the  other  assistants,  ist,  that  the  25/.  paytichc.* 
fer,  mnum,  reserved  by  way  of  fine  and  income  was  not  a  rent. 
2d,  it  was  ordered,  that  the  reconls,  which  had  been  cited,  should 
be  produced.    For  if  the  rate  paid  of  ancient  time,  was  only  2s,  6d, 
and  so  the  decree  went  in  amplification  of  the  ancient  proportion, 
then  it  was  of  some  moment,  Niger's  constitution  being  ex  antiqua 
(wuetudsne,  et  tempore  frasrriptiiilL     3d,  The  record  in  the  32 
Hed.  VI.  was  a  record  made  by  the  citizens  themselves,  and 
therefore  not  of  so  great  authority. 

Upon  the  like  grounds  had  been  before  determined  A.  D.  1695,  Suiff  Hr 
io  the  case  oi  Meadkouse  v.  Taylor  in  B.  R.  in  a  prohibition  to  a  *"**^  "V 

'  ^  *  London  in 

suit  in  the  spiritual  court,  for  tithes  of  rent  in  London^  that  by  77  the  mayor* 
H.  VIII.  c.  12.  the  suit  ought  to  be  before  the  Mayor  of  London,  if'ip^riiuii 
by  complaint  in  writing,  in  nature  of  a  rnonsfrany  de  drort,  declaring  5^"^'  '"'*'••. 
all  the  title.     And  it  the  suit  be  m  the  spiritual  court,  the  court  of  Uonshi::  ... 
B.R.  may  grant  a  prohibition,  though  it  have  not  power  to  med-  [}I*JJ,h  jt^ 
die  with  them.     2d,  It  was  resolved,  that  a  reservation  by  a  lessee  canout  try 
for  life,  who  leases  for  years  to  A,  is  not  sufficient  to  bind  him  in 
the'reversion  to  pay  tithes  according  to  that  rate.     3d,  That  a  rent 
for  half  a  year,  and  afterwards  for  another  half  year,  is  a  yearly 
rent  within  the  meaning  of  that  decree.     And  note,  as  the  same 
was  last  let.  is  not  intended  last  before  the  decree,  but  before  the 
demand  o(  the  tithes. 

Upon  this  statute  of  the  37  H.  VIII.  another  very  notable  case  ar  9^.  in 
was  determined  in  the  year  1722,  much  against  the  interest  of  the  j!iyfbie"t* 
clergy,  (and  some  have  thought  rather  against  general  principles).  <*ef  37  »**•  '^ 
The  case  of  Doctor  Bennett  v.  Trepass  and  others  t,  w^  brought 

*  xC<r.ja9.  J  Bmb.  106.  Gilb.  Eq,  Rep.  if  i.  4  Brt.  P.  C.  651. 
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seven  different  times  before  tlie  court  of  exchequer,  besides  the  ap« 
peal  to  the  lords.    Doctor  Bennett,  the  vicar  of  Crtpplegatfi  brought 
his  bill  against  some  of  his  parishioners  for  2s.  9^.  in  the  pound 
for  tithes  of  houses  in  London  under  the  37  Hen.   VIII.  Baron 
Price  wras  for  decreeing  for  the  plaintiff,  but  Mentaguef  Page^  and 
Gilbert  directed  an  issue  to  try,  whether  there  had  been  such  cus- 
tomary payments  (under  that  rate)  as  were  set  up  by  the  defendants, 
although  there  were  no  proof  of  any  regular  medus :  and  a  verdict 
was  found  for  the  defendants.     Dr.  Bennett  appealed,  and  the  lords 
dismissed  his  appeal,  and  affirmed  the  decree  of  the  exchequer.. 
In  Green  v.  Piper  *,  A.  D.  15921  it  was  holden  in  B.  R.  that  a 
house  in  London^  (having  been  part  of  a  priory  discharged  of  tithes 
by  a  pope's  bull)  was  liable  to  pay  tithe  according  to  the  ordirattice 
Only  noble-  of  37  Hen.  VIII.     For  before  the  statute  no  dwelling  house  wil 
in  London     titheable :  and  only  noblemen's  houses  are  excepted  from  the  sta* 
from "h**     tutc  payments.     Two  very  important  points  upon  tithes  in  Lcnden 
ttatute  pay.  Were  determined  at  very  distant  periods  from  each  other ;  viz.  Sheffield 
"**"^"  V.  Pierce  A.  D.  1657  +,  and  the  fFarden  and  minor  canons  of  St.  Paul 

V.  Cricket  and  anfther^  A.  D.   1795  %%  viz.  that  notwithstanding 
the  37  Hen.  VIII.  give  jurisdiction  to  the  mayor's  court  over 
Not  with,      tithes  in  London^  it  took  not  away  the  jurisdiction  of  the  Chancery 
mayor's       and  Exchequer  over  them :  and  they  decreed  accounts  of  tithes  in 
cogolsaDceof  London  at  2x.  qd-  in  the  [xiund  on  the  improved  rent.     In  Ivati  v. 
*"**jL""^r    ^f^rr«i§,  A.  b.  1618,  a  plea  to  the  jurisdiction  of  the  court  of 
yet  chancery  exchequer  was  overruled.    The  bill  was  for  tithe  in  the  parish  of 
*  wrtSj^    St.  Botolph,  within  Aldgate,  at  the  rate  of  2/.  gd.  in  the  pound.  The 
aicojuriiaic.  defendant  insisted  upon  a  custom  within  that  parish  to  pay  less 
Ilwau"*'       than  that  rate.    The  plaintiff  replied  :     The  defendant  rejoined, 
and  descended  to  a  perfect  issue,  and  afterwards  there  were  several 
orders  for  the  bringing  in  of  the  tithes  into  this  court  due  from  the 
defendant  after  Of.  9^.  in  the  pound  according  to  his  rent..    And 
the  said  cause  coming  to  hearing  before  the  lord  chief  baron  and 
theother  barons,  upon  a  full  and  deliberate  hearing ;  for  that  th^ 
defendant  made  no  sufficient  proof  of  any  custom  within  the  said 
parish  for  the  payment  of  tithes,  the  said  court  conceiving  the 
meaning  of  the  said  decree  and  act  of  parliament  waSf  that  the  in- 
habitants within  the  city  of  London  and  liberties  thereof,  ought  to 

•  Cfo.  "Eli*.  »76.  and  Moore,  911.         +  i  Wood^  38.        }  %  Vtmy,  Jtm.  56J. 

^  %  Gwtltim,  1054.  MS.  extras  from  the  Decree  Book.  There  $tt  niny  other 
«Hce,  which  reoosoixc  the  jurisdiction  of  the  Exchequer  aod  Chaocery  over  LmJm 
tithcf,  nLangbtm  n,  Baifr,  1658,  Hard.  116*  Saytr  v.  Aiumfirdt  1694,  %  Gir.  545. 
«id  fy^iiMi  V.  MUiv^Ks  9. 175 i*  ifl  Ca&6.  j  Gw.  90^. 
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plj  for  the  tithes  of  their  houses  after  the  rate  of  ii.  gJ.  in  the  Tbefututt 
pound,  according  to  the  true  value,  as  the  same  were  worth  to  be '  ^'^f'^l^ 
Iclicn  perann,  and  that  if  the  same  had  been  a  shed,  (as  was  pre-  cfcr  pound 
taided,)  jet  ought  the  same  to  be  discharged  of  tiihes  no  longer  cording  to 
ihin  the  same  is  continued  a  shed ;  for  being  converted  to  a  dwcl-  *  J*  o™5ie** 
ling-house,  the  same  ought  to  pay  tithes  according  to  the  true  va-  house  to  be 
he.    It  was  thereupon  ordered  and  decreed  i  that  the  defendant     *"* 
diould  thenceforth  pay  to  the  plaintiff,  &c.  according  to  the  true 
intent  and  meaning  of  the  ssud  decree  of  37  Hen   VIII.  and  that 
ill  those,  who  should  thereafter  inhabit  and  dwell  in  the  said  house# 
ihould  pay  the  tithes  for  the  Same,  as  is  before  expressed  according 
to  the  tnie  intent  and  meaning  thereof. 

In  Bramston  v.  Herm  and  others,  A.  D.  1787*,    a  bill  was  tordCh.B. 
fiU  by  the  lessee  of  the  rector  of  St,  Betolph^  Aldersgate,  for  tiihes  df  jaimSu 
in  London,  under  the37th  Hen*  VIIL     The  defendants  put  in  se-  ^  «hecflfest 
lenl  answers.     Lord  Chief  Baron  Eyre*s  judgment  was  very  ex-  uiie* 
plicit  and  conclusive  updn  the  effects  of  this  statute.    *'  The  plain* 
**  tiff  has  a  primA  facie  title  }  the  burthen  of  proof  is  on  the  de- 
"  iendants.     As  to  Heron,  he  has  said  that  there  is  no  thle  under 
**  dit  decree,  and  if  he  had  proved  a  cu^omary  payment  generally 
*  duoogh  the  parish,  to  be  sure  he  would  have  made  out  his  asser- 
**  tion ;  but  he  has  not  done  so.     He  ha^  next  said,^that  his  house , 
"  B  a  new  built  house  on  the  site  of  two  old  hopses  and  building$> 
^  which  have  never  paid  any  tithes ;  and  his  proof  of  this  has  gout 
"  back  for  thirty  years  last  past :  and  if  that  could  be  shaped  into 
''a  defence  on  the  general  non-payment,  he  must  succeed. 

*'  But  it  was  properly  utged,  that  admitting  it  to  be  trOe,  that  it 
^  was  built  cm  the  site  of  two  old  houses,  this  would  be  no  defence^ 
unless  it  had  been  shewn  that  a  less  rate  had  been  paid ;  for  an 
exemption  will  not  do.  This  is  a  mansion-house  rent.  The 
"  fiist  part  of  the  decree  makes  it  general  r  and  it  is  a  rational 
''  mode  of  tithing.  That  all  houses  were  intended,  is  evident 
^  from  the  clause  which  directs,  that  dwclling«houses  converted 
^  into  warehouses,  &c.  and  warehouses,  &c.  converted  into  dweU 
iing^houfles,  shall  still  pay  as  mansion-houses,  and  also  from  the 
csunption  inTavouf  of  noblemen*s  houses  and  the  halls  of  com* 
pimes.  As  to  the  clause  in  exemption  of  detached  sheds,  &c; 
this  is  not  an  exemption  in  favour  of  the  land :  for  buildings^ 
Dot  the  land,  are  the  subject  of  the  act ;  and  we  think  the  pri- 
rikdge  not  .extended  to  the  building,  when  altered  to  another 

«  4Gwil.  13x4, 
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thing.     Heron  therefore  cannot  defend  himself  by  non-payment 

**  for  30  years':,  but  th:  decree  must  be  against  him  without  costs* 

**  As  to  all  the  other  defendants,  except  Underwood  and  FUelt  the 

**  decree  qiust  be  against  them  for  the  sums  claimed  by  the  plaintiff 

'  with  costs.     As  to  Underwood,  he  insists  upon  an  old  rate,  be- 

'<  cause  he  occupies  anew  house  built  on  the  site  of  five  old  ones: 

*'  and  if  new,  I  should  have  held  it  applicable  to  general  payments, 

**  not  particular  ones.     But  I  am  of  opinion,  that  the  fact  is  here 

**  not  made  out,  the  payment  being  only  for  ra  years,  and  a  very 

'<  large  one  too.     Nor  can  I  ^gree  that  8  years  constitutes  a  cus- 

**  tomary  payment  within  the  tme  meaning  of  the  act.     For  the 

^*  only  clause  which  mentions  8  years,  is  that,  which  respects  the 

**  conversion  of  houses  into  shops,  &c.     There  must  be  a  decree 

'*  therefore  against  him,  and  that  with  costs.    And  the  saooe 

.  «<  a^nst  Fleet:* 

2  ind  3  Ed.        The  most  material  and  important  act  afllecting  tithes  is  the  2d  and 

tiJ^r**  3d  Edw.  VI.  cap.  13.  A.  D.  1558.  intituled.  An  Act  for  Payment 

of  Tithes^.     It  enlarges  and  confirms  the  28th  Hen.  VIII.  and 

proceeds  to  enact  the  due  and  fair-setting  out  of  all  prsedial  tithes, 

in  such  manner  and  form,  as  they  had  been  yielded  and  paid  withia 

the  last  40  years,  or  of  right  and  custom  ought  to  have  been  ;  and 

annexes  to  the  substraction  of  tithes  the  forfeiture  of  treble  their 

value.     It  proceeds  to  enact,  that  if  any  person  shall  carry  off  bis 

prxdial  tithes  before  the  tenth  part  is  duly  set  forth,  or  agreement 

is  made  with  the  proprietor,  or  shall  stop  or  hinder  the  proprietor  of 

the  tithes,  or  his  deputy,  from  viewing  or  carrying  them  awayr 

such  offender  shall  pay  double  the  value  of  the  tithes  with  costs,  to 

be  recovered  before  the  ecclesiastical  judge,  according  to  the  king*s 

The  dMiUe    ecclesiastical  law.     By  the  first  section  of  this  statute  the  treble  va- 

llJ^bte^     lue  of  tlie  tithes,  so subsiracted  or  withholden,  might  be  sued  for 

the  spiiituai    j„  ^j^^  temporal  courts,  which  is  equivalent  to  the  double  value  to 

Court  IS  e^uu  •  ,         •  ... 

v^ienctothe  be  sued  for  in  the  ecclesiastical ;  for  one  may  sue  for  and  recover 

I^i^rai"*    in  the  ecclesiastical  courts,  the  tithes  themselves,  or  a  recompenoB 

ip  ihe  tein-    for,  tWem,  by  the  ancient  law,,  to  which  the  suit  for  the  double  va- 

^*  ^^  '    Iiie  is  superadded  l^  the  statute ;  but  as  no  suit  lay  in  the  tempoial 

courts  for  the  substraction  of  tithes  themselves,  therefore  the  sta«  , 

tute  gave  a  treble  forfeiture,  if  sued  for  there,  in  order  to  make  the 

course  of  justice  uniform,  by  giving  the  same^  reparation  in  one 

MrtiTfeed-    court  as^  in  the  other.     It  fixed,  moreover,  the  owner  of  the  catdc 

ing  oD  uo-     ^jjh  the  payment  of  the  agistment  tithe,  where  the  cattle  fed  oa 

wMttt  pay     wast^,  &c.  whcreof  the  parochial  limits  were  not  ascertained.    It 

JfjJ^*"'      rendered  barren  land  titheable  after  7  years  improvement^  (except 

*  Vid.  aocea,  p.  135,  and  App.  No.  VI. 
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iiscluiTgcd  by  privilege  or  prescription).     It  declared  that  every  per-  ^^^^^^\^ 
son  exercisiiftg  merchandize;^  bargaining,  and  selling,   cloathing,  pay'mhM 
handicraft  or  other  art  or  faculty,  being  such  kind  of  persons,  and  ""^l^^;^^ 
in  such  places,  as  within  forty  yelrs  had  been  accustomably  used  to  of  last  40 
pay  such  jsersonal  tithes,  or  of  right  ought  to  pay  (other  than  y^*"' 
tuAi  as  had  been  commonly  day  labourers)  should  at  or  before 
Easter,  pay  for  his  personal  tithes,  the  tenth  part  of  his  clear 
gains ;  his  charges  and  expences,  according  to  his  estate,  condi- 
tion, or  degree,  to  be  therein  abated,   allowed,  and  deducted* 
keeping  up  all  local  customs  of  the  last  40  years*    But  the  act  Ordinary 
provided,  that  on  neglect  or  refusal  to  pay,  the  ordinary  of  the  J^*]^'jU]Jj,. 
diocess  might  summon  and  examine  the  party,  by  all  lawful,  and  amine  par- 
reasonable  means,  other  than  by  the  party's  own  corporal  oath,  ^*^\^  ^^^^ 
concerning  the  true  payment  of  the  said  tithes.  ^^^^ 

Sir  Shnon  Degge^  has  ob^rved,  that  this  act  of  parliament  res-  Common 
trained  the  canon  law  in  two  things^  viz.  First,  that  whereas  the  ca-  eV'inlbcfte" 
000  was  general,  that  all  persons  in  all  places  should  pay  their  per-  two  last  m- 
sonal  tithes ;  this  act  restrains  it  to  such  persons  only  as  had  accus-  th°st"iu». 
tomably  used  to  pay  the  same  within  40  years  before  the  passing 
of  the  aa. 

Secondly^  whereas  by  the  ecclesiastical  laws  they  might,  before 
the  making  of  this  act,  have  examined  the  party  upon  his  oath, 
concerning  his  gain,  this  act  put  a  restraint  upon  that  practice,  so 
that  the  party  was  not  (by  them)  to  be  examined  on  oath  concern- 
ing bis  gain,  &c. 

The  restraint  of  the  clergy  from  exacting  personal  tithes  from 
conwnon  day  labourers,  and  poor  servants,  was  a  further  innovation 
upon  the  general  words  of  the  canon  law  :  a  practice  in  some  few 
instances  heretofore  resorted  to.  This  salutary  provision  bespeaks 
the  mind  of  the  legislature,  that  any  pressure  on  the  poor  b)t  deci- 
mal exaction  is  against  the  spirit  of  the  laws  of  jEngland  t. 

This  act  keeps  on  foot  the  payment  of  all  such  offerings  at  East«r  '^ffer- 
Easter,  as  had  been  customarily  paid  within  the  last  40  years,  and  j^^R*  »^  '''«^- 
isnot  extended  to  fishing  towns,  which  have  customarily  paid  >ci<rscus- 
tithes  in  fish,  or  to  the  cities  of  £o;7^d;f  and  C/7;7/^r^{/r^,  or -other  E^rionof 
towns,  which  paid  tithes  in  houses.     It  ascertains  the  jurisdiction  ^^-^    """ 

.    .*  WniCl'  h   VC 

and  process  of  the  spiritual  courts :  and  excepts  marriage  goods  pain  cunum- 
in  IVdles  from  payment  of  tithes.  -^       ^p,  *"*^^.  '** 

Such  parts  of  this  act  as  relate  to  the  jurisdiction  of  courts,  and  London  and 

Cautcrbury^ 

*  Degg,  Par.  Coua.  340.  •»-  With  how  much  more  foice,  alaf  I  will  (bit  ob- 

Knite  If pi|  \»  Ifeland  \ 
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femedies  for  recovering  tithes,  will  fall  orderly  under  our  obaieraK 
tion  in  the  3d  book. 

Many  determinatiops  have  been  made  upon  diifeient  part6a«f 

this  statute. 

«: .  ^^^'*'Viil       ^^  Drivirv.  Man^  A.  D- 1661  *,  upon  a  bill  in  equity  for  tithes 

ia  equity  to   of  com  and  grain  and  a  demurrer  to  it*  because  the  single  value  was 

toebtevaiU,   "°^  barply  demanded ;  but  it  viras  a  bill  of  discovery  only  to  enable 

Ibftugl^cus.   the  plaintiiFto  recover  the  treble  value  ;  sedmn  alUcatur  \  for  that 

^'        tithes  were  suable  for  in  this  court,  before  the  statute ;  quod  nola  tt 

quarif  because  it  is  contra^ry  to  the  common  practice  and  usage  to 

iiave  such  a  bill  without  allcdging  that  the  plalntifFis  contented  to 

receive  the  single  value  only.     So  in  1 7  24,  in  fVaiers  v,  Vincent  \t 

it  was  said ;  this  differs  from  the  case  of  a  tithe  bill,  "  which  used 

<*  indeed  formerly  to  be  with  a  waiver  of  penalties*  but  has  of  late 

f '  been  discontinued,  because  the  bill  pays  only  the  single  value  of 

^  the  tithes.**    So  the  court  in  a  recent  case,  A*  D.  i'jg2tffials  v. 

fFaOey  \,  determined,  that  it  was  not  necessary  in  the  bill  to  waive 

the  treble  penalty  ;  bdng  of  opinion,  that  a  waiver  in  equity  is  bq 

bar  at  law,  but  only  a  ground  for  the  interposition  of  the  courts  of 

equity,  and  an  injunction  would  be  grafted  against  suing  for 

the  penalty,  as  well  upqn  this  implied  waiver,  as  upon  the  most 

express. 

Whihr  ■  pt.      J  n  the  year  1 66 1 ,  by  the  case  of  B reamer  v .  Thornton  and  others  §, 

ok^ic  with     it  Mras  determined,  that  a  parol  agreement  of  the  parson  with  his 

Pexcwlr^'  parishioners  for  a  composition,  excuses  them  from  the  penalties 

from  pciiair  and  damages  given  by  the  2  and  3  Edw.  V].  and  also  from  costs 

£?.  s/    ^  until  notice  given  of  the  parson *s  dissent  from  the  agreement. 

In  1673  II,  to^  a  bill  for  a  modus  the  defendant  pleaded  a  ver- 
dict and  judginent  obtained  in  an  action'  of  debt  brought  against 
him  for  not  setting  out  his  tithes  in  kind  under  tl^e  a  and  3  Edw, 
YI»  and  it  was  allowed. 
Barren  land       Jn  (698,  in  an  anonymous  case  in  the  exchequer  f,  these  two 
atau'temuM   poiuts  upou  the  2  and  3  Edw.  VI.  were  determined  viz.  ist,  that 
F^J»**  "he   '*^^  •  where  wood  had  grown,  and  was  stocked  up  and  converted  into 
owner.         tillage,  is  not  such  Ymict^  land,  as  ought  to  be  exempted  from  pqr- 
ment  of  tithe ;  but  only  such  is  intended  barren  land,  which  beft¥« 
the  plowing  produced 'no  profit  to  die  owner.  X 
Panon  cao-       ojiy.  That  the  parson  could  not  justify  his  coming  to  act  out 
fomingiipon  tithes.  Without  the  consent  of  the  owner;  because  by  $ta^-  2  and  3 

f  Hard.  190.  \  Bunb.  193.  }  1  Aoa.  too.  \  Haid.  tO^« 

J^  I  Bluck  MttdotUrt  v«  Eiliott^  Ca.  tem^ .  Fin^,  ij.  f  1  Fictauui,  33^ 
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Edir.  Vr«  chap.  13*  the  owner  b  to  set  out  his  tithe  ;  and  if  he  the  land 
do  noty  he  is  liable  to  the  penalty  of  the  statute.  kouo  tee 

In  the  much  contested  Cdse .  of  Chamierlayne  v.  Newte,  which  ^^^  *V»  »*^« 
cime  before  the  lords  in  1706*,  who  reveised  the  judgment  of  to  be  done  by 
the  Exchequer,  which  had  decreed  to  the  rector  the  payment  of  a  *^*  *^*^*'" 
loth  toll  dish  of  a  new  mill :  the  lords  were  of  opinioo»  that  tithe  J^y^^^^Jji, 
was  due  of  a  new  mill*  not  by  loth  toll  dbh,  but  by  the  tenth  •£  profit  ott 
ofthe  clear  profits,  as  being  a  personal  tithe,  on  which  occasion  ^l^^ 
Lord  C-  J.  Holt  saidf,  **  now' suppose  these  tithes  to  be  perso- 
"  nal ;  yet,  they  are  not  within  the  reach  of  2  and  3  Edw.  VL 
*'  because  they  are  not  due  by  custom,  but  by  act  of  parliament ; 
*'and  though,  in  their  nature,  they  are  personal,  yet  they  have 
"  some  resemblance  to  predial.     The  canon  does  not  oblige  imles3  Ctnon  biodt 
^  leceived  and  submitted  to.    Personal  tithes  universally  are  re-  [^^YteT 
"  quired  by  the  canon,  but  not  due  by  the  law  of  England  \  but 
"  only  in  those  places,  where  the  canon  hath  been  submitted  to." 

In  the  year  1729,  in  the  case  of  Kelinac  v.  Gwavas  j:,  it  was  de-  fi,||  ^  ^^gg^ 
tennined  in  the  lords,  that  tithes  ot  fish  are  payable  only  by  custom  ^•"f||^'^ 
and  cannot  be  claimed  as  a  mere  personal  tithe,  deductis  exfemis :  not  demand, 
fcr  where  tithes  in  kind  are  due  only  by  custom,  it  seems  imprac-  jJlS^i"  5«r- 
ticable  to  dedua  the  expences.  ''» fxfensh. 

In  the  reign  of  Elizabeth  some  acts  passed,  which  affect^  the  Sefeni  acts 
general  subject  of  tithes  and  other  church  property,  though  they  ^Sectii^^e 
did  not  particularly  touch  the  payment  of  tithes,  as  in  1570  13  r"*2*  *"*** 
£1.  c.  10.  that  disabling  act,  by  which  fraudulent  deeds  made  by  church  pi^ 
spiritual  persons  to  defeat  their  successors  of  remedy  for  dilapida*  P^7* 
tions  are  oiade  void.    Another  in  the  same  year  c.  lOtfor  disabling 
incwnbents  from  leasing  and  charging  their  livings  tuiih  cure*     In 
the  next  year  an  act,  c.  i  i.  (which  was  for  reviving^  continuing^  and 
ixfiaining  several  former  acts)  was  passed,  which  contained  several 
clauses  affecting  the  two  acts  of  the  preceding  year,  by  which  bonds 
and  covenants  made  for  the  enjoyment  of  leases  contrary  to  those 
acts  are  avoided,  and  also  for  avoiding  leases  made  by  curates,  as 
if  made  by  the  beneficed  person  himselK     In  1601,  El.c.  9,  an 
act  passed  for  reviving  and  continuing  several  former  acts^  and  the 
Stfa,  section  continues  the  13  El.  c.  20,  and  avoids  judgments  as 
well  as  bonds  and  covenants  for  enjoyment  of  leases  §. 

Many  compositions  formerly  made  between  parson  and  parish* 
iooers,  with  consent  of  the  ordinary,  and  patron,  have  been  made  for 
discharging  certain  lands  from  tithes,  in  consideration  of  otherIan(d,or 

*  Vid.  tot.  p.  It;.  f  a  GwU.  6oq.  f  a  Br.  P.  C.  446*         S  Vid. 
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the  payment  of  money  in  lieu  and  satisfaction  of  siicb  tithes  (we 

shall  speak  of  compositions  in  the  next  chapter,)  and  they  vrere 

heretofore  considered  binding,  until  the  disabling  statute  of  13  £1. 

c«  10.  was  made,  which  preventSi  agnong  other  spiritual  persons, 

all  parsons  and  vicars  from  making  any  conveyances  of  the  estates 

of  their  churches,  other  than  for  i^  lives  or  21  years;  so  that  now 

SinwijEi.  by  virtue  of  this  statute,  no  real  composition,  made  since  13  £7/25. 

irion  for        IS  good  for  any  longer  term,  than  3  lives,  or  21  years,  though  made 

iTwor'ai  ^    by  consent  of  patron  and  ordinary,  which  has  indeed  effectually  de- 

>r4rtgMd,    molished  this  kind  of  traffick,  such  composition  being  now  rarely 

lol^eot^f     heard  of,  uole«s«by  authority  of  parliament.     This  appears  from 

i-^iroB  and    the  case  of  Blair  v.  CholmUy^  A.  D.   1765  *,  in  chancery  before 

Lord  Northingtdnt  whose  decree  against  the  validity  of  such  a  com- 

position*  was  upon  appeal  affirmed  by  the  Lords.     The  purport 

of  that  decree  was,  that  an  agreement  made  80  years  before  be* 

tween  the  incumbent  and  his  parishioners  for  a  certain  pecuniary 

Decree  in     Compensation  in  lieu  of  tithes  in  kind  will  not  bind  his  successori 

^-juiiy  will     though  ratified  by  a  decree  in  equity.     The  great  case  of  Bree  v. 

tuch  compo-  Chaplin,  which  went  also  by  appeal  to  the  Lords,  shews,  that  no 

«uoo.        .  composition  real  made  since  the  13th  Eliz.  can  bind ;  for  there 

the  issue  directed  by  the  Exchequer,  (upon  which  a  verdict  had 

been  found  for  the  defendant,  and  a  new  trial  ordered,  and  which' 

order  was  appealed  from  and  affirmed  by  the  Lords  t,)    was, 

<*  whether  some  ancient,  lawful  and  valid  composition  real  was 

**  made  before  the  reign  of  Queen  Elizabeth^  by  and  between  the 

'*  parson,  patron  and  ordinary,  of  the  parish  of  Rysome,  otherwise 

*'  Rysolm^  by  virtue  whereof  certain  ancient  payments  of  15/.  lOi. 

"  i\d,  to  wif,    15/.  pounds  in  money  was  made   payable  half 

**  yearly  at  Lady-day  and  Michaelmas,  in  each  year,  to  the  rector 

^*  of  the  said  paiish,  for  the  time  being,  and  loj*  i{d.  residue  of 

"  the  said  1 5/. .j;oj.  1  \d.  was  to  be  paid  to  the  archdeacon  ofS/oiue, 

'*  within  the  dincess  of  the  Bishop  of  Lincoln,  for  procurations  and 

*'  synodals  yearly,  and  which  have  been  paid  from  ancient  time, 

*'  before  the  reign  of  Qiieen  Elizahelh,  to  wit,  from  the  time  of 

*'  making  such  real  composition,  by  the  owner  for  the  time  being, 

**  of  all  the  lands  within  the  said  parish,  except  Grange  de  Lyngs 

"  aforesaid,  in  lieu  and  full  satisfaction  of  all  tithes  whatsoever, 

"  offerings,  oblations,  obventions,  and  other  ecclesiastical  ducs^ 

•*  possessions,  and  rights  whatsoever,  yearly  arising,  renewing,  in- 

*  Amb.  5TO,  where  it  it  very  shortly  and  imperfectly  reported.  But  there  is  a  i«ry 
ftj'.l  rprw^t  of  it  before  the  Lords,  with  Lord  SortbifrgrM*i  arguQeat  in  a  oole,  in  7  Br^ 
P.  C.  34^  "^  3  Wood,  4 14.  7  Br.  F.  C.  204. 
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« creasing,  or  payable  upon  or  from  all  the  Unds  within  the  said 
'^pirish,  or  the  titheable  places  thereof,  or  belonging  to  the  said 
"ancient  rectory ;  and  whether  the  said  ancient  payment  of  15/. 
'  "  hath  been  constantly  and  regularly  paid  for  a  long  series  of  years, 
"  down  to  MichaebnaSf  in  the  year  of  our  Lord  1766,  to  the  plain* 
*'  tlTs  predecessors,  rectors  of  the  said  parish  for  the  time  being, 
"or  to  some  persons  for  their  use,  and  by  them,  the  said  rectors, 
"  tqgnher  with  the  payment  of  the  said  los.  i  \d,  in  manner  afore* 
"  faid,  xeceived,  taken,  and  accepted  during  the  time  aforesaid, 
"  in  full  satisfaction,  in  lieu  of  all  tithes  whatsoever,  offerings,  ob- 
"mitions,  oblations,  and  other  ecclesiastical  dues,  possessions, 
"and  rights  yearly  arising,  renewing  or  payable  within  the  said 
"parish  of  Rysome^  otherwise  Rysolm,  .exclusive  of  Grange  de 
"  V/^  aforesaid,  and  the  titheable  places  thereof,  belonging  to 
"the said  rectory." 

The  like  doctrine  was  further  established  in  the  case  of  M^rti*  ConpotjtioA 
wn  V.  Uoyd^  which  also  came  by  appeal  before  the  Lords  in  1 777  *,  tweeo  par* 
b  which  it  was  determined,  that  a  parson  might  av^l  himself  of  ^^^^* 
Us  general  title  to  tithes  in  opposition  to  a  pecuniary  composition,  of  Above  i«» 
ewn  though  established  by  deed,    above  a  century  before,  (viz.  nSSwe 
J2dScpt.  1676,)  executed  by  parson,  patron,  and  ordinary.  agtimt  jw- 

lo  the  year  1670,  i^d  and  23d  Car.  IL  c.  I5t.  another  act  title  to  titbct 
was  passed  respecting  the  tithes  of  London ^  the  title  of  Which  aa  ^  ^'"^' 
kspeaks  its  purport :  An  Act  for  the  better  settlement  of  the  main-  11.  ia  cool 
\fimaifthe  Parsons,  Vicars^  and  Curates ^  in  the  Parishes  of  the  ^^^^ 
Ciy  of  London,  hurnt  by  the  late  dreadful  fire  there.  Loodon. 

As  this  act  seetns  to  confine  the  minister's  remedy  for  recovering  if  Loid 
kis  lithe  to  the  Lord  Mayor,  the  following  case  expre  CroxallX^  ^*^*h°d" 
before  Lord //nr.^w/Vif,  in  1748,  is  the  more  interesting.    The  ty,  Chance, 
petition  of  Mr.  Croxall,  minister  of  the  united  parishes  of  St.  Afo-  JJtulon  hSIe 
rjSmenet,  and  St.  Mary  Mount shaw^  prayed,  that   the  Lord  «'»'^ntif<« 
Chancellor  would  issue  his  warrant  for  levying  the  sums  of  money  astessed  for 
OKQtioned  in  the  petition  on  several  inhabiunts  of  these  parishes,  "^'^ 
who  had  refused  to  pay  to  the  minister  his  dues  according  to  an  as- 
Kssmcntin  i68r. 

I 

I    It  depended  upon  the  construction  of  the  statute  of  the  22d  and 

i  ajdCar.  n.  c.  15. 

The  question  was,  whether  the  great  seal  have  an  authority  un« 
fa  this  act,  to  issue  such  warrant  as  is  prayed,  if  the  Lord  Mayor 
^  an  application  to  him,  refuse  to  issue  one  ?  And  the.  Lord 

•7Bf.P.C.44.  f  Vid.  Am  No.  XXXI.  t  3  Atk.  639. 
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Chancellor*  assist^  by  Baron$  Bury  and  PrUe^  determined,  that 
if  thp  Lord  Mayor  have  done  wrong  in  refusing  his  wanant  of 
distrps8>  for  levying  sums  of  money  on  the  inhabitants,  who  de- 
nied the  minister  his  due  accordii^  to  the  assessment  made  in  the 
year  1681,  under  32and  23  Car.  II.  c.  15.  the  court  of  Chancery, 
upon  petition,  can  issue  their  warrant  for  levying  the  sums  as- 
sessed. 
Act  of  Wm.      In  1691,  5  Wm.  III.  c.  3  ♦.  an  act  was  passed yir  better  aseef" 
•f  flax  ti^*  taining  the  tithes  of  flax  andhemp,^  by  which  4J.  per  acre  were  to 
hemp.         t>e  paid  for  the  tithe  thereof,  to  be  recovered  as  other  tithes,  wiAa 
saving  of  any  land  covered  by  a  modus.    The  act  was  only  for  7 
years. 
7'an4  8W.       In  1696,  7  and  8  Wm.  III.  c.  6f.  an  act  was  passed  for  the 
JinDg$m3i  ^^^^  ^^sy  recovery  of  small  tithes,  which  will  be  hereafter  noticed 
*'*k"'  ffil    '"  ^^^  ^^  book.    To  the  same  book  may  also  be  referred  another 
nation  of     act  made  in  the  same  session,  c.  34  %.  for  taking  the  affirmatim  ff 
Quakeo.       fakers »  and  enforcing  the  payment  of  tithes  by  fakers. 

In  1700,  It  and  12  Wm.  III.  c.  16  §.  another  act  was  passed 

for  better  ascertaining  the  tithes  of  hemp  and  flax,  by  which  the 

tithe  w^s  raised  to  5^.  per  acre  for  7  years  longer. 

Tube  of  flu      In  1714,  I  Qeo.  L  Stat.  a.  c.  26.  an  act  was  passed  for  ava* 

^ade^^pc  ricty  of  purposes,  and  by  the  ||2d  section  of  it  tlie  last  mentioned 

tuai.  ^^  ^^  made  perpetual. 

ji  Geo. «.       In  1758,  31  Geo.  II.  c.  12  f .  an  act  was  passed  to  encourage 
iaj|ddcr(ei.   the  growth  and  cultivation  of  madder  in  that  part  of  Great  Briteai 
pired.)         called  England,  by  ascertaining  the  tithe  thereof  there  j  by  which 
it  vsas  fixed  for  7  years  at  51.  per  acre. 

It  will  b?  here  proper  to  notice  the  repeal  of  the  before- men* 
tiooed  act  of  3  £1.  c.  10.  and  its  continuing  statutes,  by  the  loM 
section**  of  the  43d  G.  III.  c.  84,  intituled*an  act  to  amend tm 
laws  relating  to  spiritual  persons  holaing  of  farms ;  and  for  enforaf^ 
the  residence  of  spiritual  persons  on  their  benefices  in  England:  afilj 
also  a  qualified  opening  given  to  the  statute  of  mortmain^  for 
purpose  of  extending  Qiieen  Jnne*s  bounty,  and  improving  the 
sidences  of  the  inferior  clergy,  by  tw«  successive  acts  of  his 
sent  majesty,  A.  D.  1803 1+.  These  two  acts  refer  to 
others,  which  with  a  like  view  also  afieaed  the  mortmain  act« 

•  Vide  Apeeodiz,  No.  XXXII.  f  App.  No.  XXXI lis  t  App. 

XXXIV.  ^  App,  No.  XXXV,  I  App,  No,  XXXVI. 

No.  XXX vn.         •»  App.  No.  XXI^VIII,  it  fgrthcie)  acli,  <v 

No.  XXXIX. 
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Cf  PnscrifiiiHt  OmfosiftMSf  Customs,  andModustSm  / 

1  RESCRIPTION,  according  to  its  general  technical  import,  ^"jJ^F**^ 
is  a  tilk  taking  Us  substance  frtm  use  and  time  by  authority  of  law  ♦.  • 
The  time,  to  which  the  use  is  now  limited,  is  from  the  first  day  of 
the  reign  cf  Ric.  1 1.  (viz.  6th  July,  1189.)  This,  as  before  ob- 
served, is  called  the  time  of  memory :  and  no  one  can  prescribe  in 
aij  thing,  of  which  the  commencement  ean  be  shewn  since  that 
time.  In  the  common  law  a  prescription  which  is  personal,  is  for 
Ae  most  part  applied  to  persons ;  being  made  in  the  name  of  cer* 
taio  persons  and  of  his  ancestors,  or  those,  whose  estate  he  h^th  : 
«in  bodies  politic  or  corporate,  and  their  predecessors.  For  aS  t 
ttttmal  body  is  said  to  have  ancestors,  so  a  body  politic  or  corpo* 
nte  is  said  to  have  predecessors*  Prescription  is  the  generical 
term,  which  cotnprehends  customs,  compositions,  moduses,  and 
sll  other  sub-denominations  of  things,  which  may  be  prescribed  in* 

CcrsTOMs,  as  they  are  referable  to  tithes,  and  the  object  of  pre-  Cuitwii 
ftot  investigation,  are  not  personal,  but  local:  they  relate  to  some 
particular  district,  place  or  country:  and  may  not  improperly  be 
called  prhaie  common  law,  or  lex  loci. 

Compositions  %  are  ancient  or  modem,  personal  orreal :  each  Compori. 
dttU  be  noted  in  its  order.  <«•  w  t 

A  MODUS  is  a  composition  time  out  of  mind,  the  particu-  Modus 
fan  or  written  document  of  which  being  lost,  its  validity  rests  upon  ^**^ 
prtscriftion. 

Although  the  general  conscientious  obligation  of  Christians  pro-  Cioie  of  tlis 
viding  a  gospel  maintenance  for  their  bishop  or  particular  minis-  mj^my^ 
tos,  to  whom  they  acknowledged  spiritual  obedience  or  submis- 
Boo,  naust  have  been  every  where  coeval  with  the  adoption  of 
'  Christianity,  yet  must  the  commutation  or  substitution  for  this 
christian  duty,  made  by  the  civil  magistrate  in  different  parts  of 
ibe  country,  have  varied  in  the  time  of  its  commencement  according 
to  die  progress  of  Christianity;  and  in  the  nature  of  its  existence, 
icconliiig  to  the  peculiar  locality,  means,  and  habits  of  the  inha^ 

*trmcrifd9  fti  dtMim  en  Mon  ttwtftrt  twhtmrtlam  capient  iih  imibvritMt  ligh.    Co* 
lit  115.  -f  Co.  Lie.  115.  X  He/u  in  Startup  y.  D9tUeri4gt^  Xyo5i 

I  Cv.  1^1.  f  ^  ^  it  tpfre  4  ^mij^ViV*  «(^  sitice  13  B/l^,  it  was  vwif. 
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bitants  of  different  districts,  over  which  sf\t\ws2Xjuris£ctiwi^tm 
committed  to  a  particular  bishop,  and  the  subordinate  clcigjr  im6' 
tuted  by  him,  to  exercise  the  \\kt  jurisdiction  over  different  parts  of 
his  flock.     Hence,   and  from  other  intermediate  causes,  whidi 
have  been  already  noticed  (such  as  appropriations,  &c.}  ait)se  dut 
indefinite  variety  in  the  mode,  times^  and  quantity  of  payment, 
which  prevails  in  different  parishes  throughout  the  country.    Ecg- 
land  had  been  Christian  many  centuries  befcve  the  time  of  memo- 
ry :  and  all  the  particular  customs  or  modes  of  payment,  or  com- 
positions for  payment,  had  then  long  been  in  existence  ;  but  as  at 
present  they  must  be  prescribed  for,  that  is  to  say,  title  must  be 
made  to  them  by  proving,  that  they  have  existed  from  time,  where- 
of the  memory  of  man  runneth  not  to  the  contrary,  nq  eonsideia- 
tion  whatever  is  to  be  had  of  the  particular  circumstances,  grounds 
qr  considerations,  which  gave  rise  to  them  respectively.    Prt* 
scriptions  then  are  to  the  clergy  both  active  and  passive :  the  cleigr 
prescribes  against  the  laity  in  many  instances,  for  the  payment  d 
tithes  in  particular  places,  which  are  not  payable  by  the  commoQ 
law  of  the  land  every  where  else  :  and  the  laity  prescribes  against 
them  for  payment  of  compositions  or  substitutions  of  the  tidies, 
which  would  be  otherwise  due  from  them  to  their  parsons  bjr  the 
common  law.     From  these  alternate  or  reciprocal  prescriptions 
arise  the  chief  of  those  differences,  variances,  and  suits,  which 
have  existed  between  parsons  and  parishioners  since  the  established 
laws  of  tithes  have  had  existence.     From  the  peculiar  circumstance 
of  each  parish  or  district,  when  the  parson's  maintenance  was  first 
fixed,  there  must  necessarily  subsist  great  variety  of  modes,  times, 
and  rates  of  payment,  though  all  called  tithes,  throughout  the  ex- 
tent of  the  country,  which  certainly  did  not  all  at  once,  or  under 
the  same  circumstances,  fix  and  establish  these  maintenances  for 
the  respective  ministers.     It  is  probable  therefore,  (the  verifica- 
tion of  the  fact  would  not  disturb  the  principle)  that  more  parishes 
in  England  pay  tithes  under  some  composition,  modus,  or  other 
qualification,  than  broadly  upon  the  common  law  right  of  tithing* 
Hence  the  importance  of  the  present  discussion. 

Nothing  will  more  particularly  shew  the  nature  of  an  ancient 

composition,  than  the  petition  of  the  inhabitants  of  the  town  of 

JUskeardt  in  Cornwall,  to  parliament,  and  the  answer  to  it. 

Pctiiioo  of        Rot,  ParL  8  Edw,  11.  No.  97.  A.  D.  1314  and  1315.    "  To 

XJAwd,*'     •'  our  lold  the  king  and  his  council,  shew,  his  tenants  of  his  town 

1314,  about.  f«  ^  Liskerede  in  Cornwall,  that  whereas  King  Richard  of  Gcr- 

■D  ancicot  ^ 

compoaitioD  <<  many,  fbrmeily  Earl  of  Cornwall,  granted  to  them  in  fee-&nDi 

fi»r  kiibct. 
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^  bis  town  of  Liskerede  aforesaid,  with  the  mills  of  the  town^ 
"  leodering  therefore  yearly  18/.  i8^.  and  half  a  mark  to  the  vicar 
**  of  the  said  town,  and  that  to  be  in  satisfaction  of  the  tithes  of 
"  the  said  mills ;  and  that  the  said  tenants  should  not  be  any  ooore 
**  chaiged  against  their  warranty,  the  said  King  Richard  gave  8/*  * 
''of  rent  to  the  prior  of  Launceston,  parson  of  the  said  town  of 
"  Liskerede,  ^t  the  request  of  the  said  prior  and  vicar,  who  then 
"  covenanted  that  it  was  the  established  payment  for  tithes  for 
"ever;  from  which  time  till  now  the  said  farmers  have  paid  the 
*  half  mark  to  the  vicar,  and  the  king's  provost  of  his  manor  of 
**  Liskeard  has  paid  the  8/ .  to  the  parsons  of  the  church;  but  now 
"  lardy  John  Launseles,  vicar  of  the  said  town,  notwithstanding 
"  the  composition  made  between  the  King  Richard  of  Germany, 
'^  and  the  vicar's  predecessors  above  named,  came  and  demanded 
"  of  them  the  tithes  in  kind,  whereas  by  the  aforesaid  composition, 
"  be  ought  to  have  only  the  demy  mark,  and  the  prior,  the  parsonf 
"  the  8r.  to  the  disherison  of  the  king,  and  to  the  charge  of  the 
"  town  aforesaid;  and  upon  this  the  Bishop  of  Exeter  has  excom- 
*'  amnicated  them,  and  interdicted  their  chgrch,  and  condemned 
**  them ;  whereas  they  can  neither  charge  nor  discharge  themselves, 
**  oor  prove  the  said  composition,  nor  put  it  in  judgment  without 
"  the  kirig  and  his  coiuicil ;  wherefore  they  pray  remedy." 

"  JHswer. — Let  Hugh  de  Courteney,  John  de  Foxle,  and  John  Antwer 
"*•  de  Westle,  or  two  of  them,  so  that  the  said  Hugh  be  one,  be  ^^^^ 
^  assigned  to  enquire  in  the  presence  of  the  parties  of  the  tithe   . 
"*  withb  written,  to  wit,  how  much  tithe  hath  used  to  be  given 
''  for  the  mills,  &c.  at  the  time  when  it  was  in  the  band  of  King 
"*  Richard  of  Germany,  and  whether  there  be  a  composition 
^  thereof  or  tK>t,  and  of  the  other  articles,  &c.  and  let  vhem  return 
"  the  inquidtion  before  the  Treasurer  and  Barons  of  the  Exchequer, 
''  and  let  there  be  done  thereupon  there  what  justice  shall  advise; 
"  tod  let  there  be  a  writ  to  the  bishop,  comnuuiding  him,  in  the 
**  mean  time,  to  supersede  the  execution  to  be  done  against  the 
"  men  of  Liskeard,  of  those  things,  which  were  drawn  in  plea 
^  before  him  concerning  the  said  tithe,  and  in  the  mean  time  to 
"  xcFoke  also  the  sentence,  if  any  should  have  been  denounced 
**  s^nst  them  in  that  case." 

Lord  Chief  Justice  Helt,  in  the  before-mentioned  case  of  Startup 
V.  IMderidgi^  17051  which  turned  upon  the  validity  of  a  compo* 
litioQ,  thus  spoke :    ^<  Upon  the  face  of  it,  it  appeared  plainly  to 
'  W  nothing  but  an  agreement  between  the  parson  and  the  parish- 
ioners; if  it  were  an  ancient  composition  ^fvitb  the  consent  of  the 
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Whit  for-  pdtron  and  oiUKnary,  before  thfe  i-i  EHz.  c.  lo.  that  woutd  bfnrf 
tutci  an  ao«  the  panon;  but  then  that  was  no  grouiid  for  a  prohibition,  being 
S^"^  it  might  be  pleaded  and  tried  bclbw  in  the  eclesiastical  court. 
That  there  had  been  formerly  prohibitions  granted  upon  suggestion^ 
of  compoMtiot»>  and  that  there  were  old  cases  to  that  purpose; 
but  that  it  had  been  held  otherwise  since ;  which  P^tvell  s^greed. 
But  if  it  Were  a  composition  made  since  1 3  Eliz.  it  was  void.  He 
saidy  that  a  tomfosit^n  time  aut  9/ mind  was  a  modus.** 
^i!^  y*"  Evtn  a  parol  agreement  is  a  species  of  composition  for  tithes: 
compotUioa  ahd  a  prohibition  shall  be  granted,  where  a  parson  libeU  against 
ht  tuhei.  i^jj  ^^^  agreement*.  So  a  parson  grants  to  his  parishioners  by 
par6!»  that  they  may  have  their  tithes  by  way  of  retainer  for  three 
yeats ;  atnl  this  was  holden  good.  But  otherwise  it  is,  if  the  agree* 
dient  had  bttn  to  have  or  retain  them,  as  long  as  the  parties  shall 
live,  or  ^ven  for  a  long  term  of  years*  which  sounds  in  nature  of  a 
leaaef  •  The  court  of  Exchequer  in  Ktddington  v.  Adamson  1716 1, 
came  to  the  ftrilnwing  resolution.  A  question  was  made,  whether 
the  idKive  agrtonent,  by  parol,  being  for  three  years,  were  good  ia 
law,  90  as  to  bind  the  reaor  and  the  plaintiff$ ;  and,  upon  debating 
theitof,  many  reported  cases  relating  to  the  same,  were  cited,  and 
the  cause  was  ordered  to  stand  over  to  the  next  day ;  on  which 
day  council  on  both  sides  were  again  heard ;  and  after  many  aigu<- 
ments  thereupon,  it  was  ordered  to  stand  further  over,  the  court 
not  bdng  ready  to  give  their  opinion  thereon ;  and  on  the  cause 
coming  on  again,  the  court  declared,  that  the  agreement  made 
with  the  above  defendants  for  the  tithes,  for  three  years,  was  good 
and  valid  in  law,  and  ordered  them  to  pay  accordingly.  But  wbotj 
there  was  a  composition  J  between  parson  and  occupiers,  and  die 
money  paid  and  accepted  dtiring  the  incumbeM's  life,  yet,'up«i 
his  death,  the  successor  may  sue  in  the  Exchequer,  without  notice, 
that  he  refuses  the  composition ;  because  it  determined  by  the  death 
of  the  incumbent^  who  made  it,  and  the  successor  may  cootiaue 

*  Vbafmcm  ▼.  Hurtt^  x  Leon.  151.  A.  D.  1589. 

^  Htiwktt  V.  BrotAwithf  A,  D.  1606,  Yelverton  94,  tame  caae  %  Cfo.  137*  S* 
alto  TkMfier  v.  SmaUi  Neiion  v.  Prettiman^  and  R9//*  t.  iR«tf«,  quoted  i^'dem,  Aliv 
Mt  HAm  176.  t  «  V^Pod  49. 

^  BuDbury,  ta  hit  report  of  thia  ««ie,  tayti  that  it  waa  held  by  Bmy  aod  Pntft  Ba» 
roBt,  that  a  compotitioo,  by  way  of  retainer  by  parol,  can  be  good  ooly  (or  one  ycVi 
beinf  by  way  of  cootract ;  but  that  a  lease  of  tithes  even  for  one  year  by  parol  woold  ke 
foid.  Mfttttgm^  BaroQ,  seemed  to  be  of  opinion,  thait  an  agreement  btiwwo  ^ 
patton  and  hit  pariihionen,  for  a  year,  by  parol,  would  be  good,  thoogh  not  fsr  li^ 
being  only  to  agreement,  that  bt  will  not  aue  the  parithioncrt  for  to  many  yctn  ^ 
dthet.    S.  C.  Bunb.  2.    But  tec  4  Bacon't  Abr  54,  notMi  fth  edit, 

I  Brtiwm  T.  BsrUruff  1729,  3  Gwil.  100X|  MS. 
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or  waive  it  at  Ms  election.  But  if,  upon  cottiing  to  the  living,  he 
acc^  the  composition,  that  will  amount  to  a  confirmation,  fio 
tar  as  to  oblige  him  to  give  notice  of  his  renouncing  iti  and  (fe- 
nundiiig  tithes  in  kind,  before  he  brings  his  bill  there :  otherwi^, 
Ae  occupier,  making  a  tender  of  the  money  before  the  commence- 
ment of  the  suit,  and  ofiering  by  his  answer  to  pay  it,  ^hall  not  be 
EaUe  to  costs,  but  in  most  cases  will  be  entitled  to  his  cosis  fh)hi 
the  parson,  if  he  rely  on  the  tender  for  his  defence. 

It  was  before  observed,  that  by  the  case  of  Llcyd  v*  Mortimer,  No  coapo. 
1775,  before  the  Idrds,  that  an  agreement  by  deed  or  rfigdem  com-  *ig**,"nce  ihc 
position  since  the  13  Eliz.  although  acquieSed  in  above  100  years,  '3^  ^^"^ 
was  not  binding  on  succeeding  incumbents.  Nay,  even  the  con» 
firmation  of  such  a  composition  by  a  decree  of  the  court  will  not 
lender  it  binding  upon  future  incumbents,  as  we  see  by  the  cas6  of 
Tmesv.  Snow*»  1780,  where  to  a  bill  for  tithes  in  kind  the  defen** 
tfant  pleaded,  in  exemption,  an  agreement  between  a  predecessor 
of  dieplaintiflFand  the  parishioners,  confirmed  by  a  decree  in  Chau- 
cny.  The  agreement,  which  was  in  1652,  was  for  the  division 
of  common  fields  in  Tidmington,  in  which  a  part  was  to  be  given 
ia  lieu  of  glebe.  A  bill  was  filed  by  the  lord  of  the  manor  to 
cany  it  into  execution,  stating  the  rector's  claim,  and  his  requi- 
atiOQ  of  a  money  payment  in  lieu  of  tithes.  The  decree  was 
made  by  consent  of  all  parties.  In  answer  it  was  said  shortly  and 
cogently,  that  in  the  Attorney  General  and  Blair  v.  Ckolmley,  Arnbli 
510.  Lofd  Northington  determined,  that  such  a  decree  was  not 
CDQclusive  upon  the  rector,  and  that  decree  was  confirmed  upon 
appeal*  Thus  the  law  is  settled.  But  it  has  been  insisted,  that 
fte  pitsent  case  differs  from  the  case  cited.  One  point  of  dif- 
iexence  insisted  upon  is,  acquiescence.  But  that  has  no  weight, 
BDrdoes  any  acquiescence  appear  after  the  plaintiff  knew  his  right.. 
Theie  is  no  difference  between  this  case  and  that  of  the  if //^ni^ 
General  and  Cholmleyt  therefore  the  decree  must  be  the  same  f. 

In  the  case  of  Ekins  v.  Dormer  %,  A.  D,  1747,  Lord  Hardwicke,  Ancient 
ipesiking  of  compositions,  said,  "  I  do  not  know  the  absolute  *T^^^** 

*  dis^tioD  between  an  ancient  composition  and  a  modu5\  there  may  the  wt^ 
*•  be  a  difference  between  a  composition,  that  is  not  beyond  the  ^^* 
"memory  of  man,  and  a  modus \  but  unless  something  be  shewn, 

*  that  breaks  in  upon  the  immemorialness  of  it,  it  is  synonymous 
"  with  the  modus* 

*|Gwil.  1199. 

f  T6  Ae  Hk<  puriport  wa  the  ene  of  Carnvrigbi  ?.  £«//«ii,  A.  D.  1779, 4  WMi  )|, 
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Diflbtnei  .      «<  There  isrindeedt  a  difibrence  between  a  real  compondon  and 

■Mduiand'a  "  ^  ffudujy  for  a  real  compositioa  is  when  an  agreement  is  niade 

ml  compo.  •*  ^iih  a  parson  or  vicar,  with  the  consent  of  the  patron  and  or- 

<<  dinary,  that  such  lands  for  the  future  shall  be  dischsigcd  fiom 

**  the  payment  of  tithes  in  specie,  by  reason  of  a  recempence 

*'  made  to  the  ixuson  or  vicar  for  them  out  of  other  lands ;  but 

^     -  <^  a  modus  is  nc^ing  mote  than  an  ancient  compoaltion  between  a 

*<  lord  of  a  manor,  and  the  owners  of  the  land  in  a  parish^  and 

''  rector,  which  gains  strength  by  time/*    The  same  learned  lord, 

-^  two  years  before  that  time,  in  *  EHru  v.  Pigott,  1745,  laid  down 

'   a  difference-between  a  personal  pyment  upon  a  composition,  and 

a  composition,  and  a  composition  reah  which  latter  is  some  charge 

given  to  a  parson  upon  lands,  under  a  deed,  to  which  himself, 

'   the  patron,  and  ordinary,  are  parties.    And  in  the  Attorney  Gtntral 

▼•  BofiAs  and  others^  f  A.  D.  1754,  his  lordship  further  explained 

what  he  meant  by  a  real  composition^  which  '<  does  not  mean  any 

**  substantial  permanent  security  for  the  payment  of  the  compo- 

*^  sition,  but  latKl  substituted  in  lieu  of  tithes/* 

FrodnctUn        It  appears  from  very  early  determination,  that  tithes  in  kind  woe 

iwcesM^^  every  where  due,  unless  there  were  a  composition  roalt  or  a  good 

prove  a  real  prescription  in  modo  decimandi  i.     And  as  to  the  proofs  of  such 

real  compositions,  it  was  agreed  to  in  the  court  of  Chancery,  in 

Heatbcotes:  Manwalring^  A.   D.  1791  §•     That  in  the  cases  of 

Robinson  v.  -Appleton^^  A.   D.   I777»  and  in  Howes  v^Stvahr 

E>cchequer  sittings  a^er  Trinity,  1789,  it  was  settled,  that  acorn- 

position  real  could  not  be  established  without  shewing  the  deed,  bj 

which  it  was  created,  or  proving  the  actual  existence  of  such  a 

deed ;  for,  otherwise,  every  bad  modus  would  be  set  up  as  a  real 

composition,  and  there  would  be  no  line  drawn  between  thea* 

And  A.  D.  I793>  ^"  the  Exchequer,  sin  Sawtridgey.  Burtm%% 

the  rector,  it  seems,  relying  on  the  inability  <^  the  defendants  to 

prove  the  deed  of  real  composition^  filed  his  bill  for  tithes  in  kind, 

after  an  acquiescence  in  the  exemption  by  his  predecessors  of  400 

'    yean,  and  by  himself  of  33  years,  (upon  which  the  Chief  Barm 

"i«w"iSSt*of  remarked  how  unfisivourably  he  came  before  the  court)  to  which 

cithes  Uffc4  y)^  defendant  pleaded  a  composition  real  of  los.  per  annum,  inlico 

oftimewiUu  of  all  tithes  for  Thundersly  Park.     The  original  composition 

lA  memoiy,   ^ould  not  be  proved,  though  letters  patent  referring  to  it  were  po- 

duced;  and  an  inspeximus  had  been  granted  temp.  Hen.  VIII* 

..    Upon  }nrl^ch.L9rd_Chief  Baron  Macdonald  said,  *\  Thp  plaintii^ 

•      •  a  Alk.  »9S.  +3  Atk."  806.  X  Totbill '  I84,  Snttbhj  ▼.  'Afo«rip; A.  !>• 

i6i«.    .      ^  jBr.  C.  C.417,  I  3  GwU.  iioi.  MS.  f  aAos.^?** 
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•*  the  rector  of  the  parish,  rests  upon  his  common  law  right  of 
"dtbeSy  and  accoriiingly  the  onus  of  proving  something  contrary 
"  to  that  right,  is  tlurown  upon  the  defendant.  To  establish  a 
'*  composition  real,  he  has  not  been  able  to  produce  the  deedi 
'' ezecufiKl  by  the  partie.s  at  the  time,  but  hat  shewn  evidence^ 
"  from  which  it  may  be  inferred  that  such  deeds  did  once  exist. 

'*  In  the  2oth  Hen.  VIII.  the  rector  claimed  an  inspeximus  to 
"  confirm  the  former  grant  ^  this  proves  the  composition  to  have 
"  been  then  advantageous  to  him.  It  was  an  application  by  il 
'*  simple  individual  for  mere  justice  against  the  crown,  and  yrt 
"must  presume,  that  he  did  not  succeed  in  that  application  with* 
"out  fully  proving  the  right.  We  have  here  ihcii  two  of  ihM 
*'  necessary  parties  to  a  compo^tioit  real. 

""The  production  of  the  deeds,  by  which  all  the  parties  coii- 
''  tented,  is  not  necessary.  In  the  case  of  the  crown  it&elf,  letterl 
"  patent  have  often  been  presumed  from  length  of  time,  (Cowp. 
''  109.)  So  in  Bedk  v.  Beards  t2  Co.  4,  a  grant  of  the  king 
'' was  presumed  in  order  to  support  an  ancient  impropriation  ;  and 
*'  Lord  Elltsmere,  admitting  the  objections  to  the  apparent  title* 
^  yet  held  that  after  long  possession  the  title  should  be  presumed. 
**  So  very  unwilling  was  that  great  judge  ^uu/a  movere.  So  th« 
"case  of  Grimes  v.  Smith,  12  Co.  4,  in  establishing  ait  endow^* 
"  mem  of  a  vicarage,  common  recoveries  are  often  supported* 
**  though  the  right  of  the  tenant  to  the  praecipe  do  not  appear. 
"  I  Vent.  257.  2  Str.  1129,  and  the  case  of  HasHlden  v.  Brad^ 
*'  1N7,  cited  by  fiuller,  J.  3  Term  Rep.  159,  and  the  bill  wai  dis<« 
**  missed  with  costs.*' 

Prescripii9/i  may  be  either  in  ^oft  decimanda  or  in  modo  dtcimandi   l^rfs^riffioa 
To  prescribe  in  non  decimando  is  to  make  title  to  be  exempt  free  of  ^x'ln  moJi 
discharged  from  payment  of  tithes  without  allowing  any  recompence  ^-w'**"^ 
fer  the  same  to  the  parson :  and  the  general  common  law  rule  is,  that  hmm^#. 
no  layman  can  prescribe  in  non  decimando*    The  only  title^  which 
Can  be  set  up  by  laymen  to  this  exemption,  or  a  mH  dicimandOf  is 
IQ  derive  it  under  statute  from  some  feligioiiS  perscm.     So  in  rather 
t  recent  case,  A.  D.  1762*,  Bnary  v.  Manley^  in  the  Exchequer, 
Upon  a  bill  by  the  rector  of  Middleton,  in  the  ff^oulJt  of  Yofk- 
Airc,  for  tithes  in  kind  of  parts  of  his  parish.     The  defendant 
pleaded  that  part  of  his  farm  had  been  time  out  of  mind  exempt 
from  payment  ot  tithes  of  any  kind,  or  any  modu;  or  compensauon 

• 

*  3  ^ooa  43,  t  Bun.  E   L.  278.    Dr.  Bura  fint  pttblithed  thit  cMe  ia  176J,  ift 
MkAdiftmig  ta  tbt  g uartii«dittoo,  which  came  out  in  iluc  ytar^ 
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in  lieu  thereof;  and  by  his  witnesses  proved,  that  no  tithe»  ntodust 

or  compensation  had  within  the  memory  of  man  been  paid  for  such 

part  of  his  farm 

Exemption        The  cour^  at  the  hearing  of  the  cause,  were  clearly  of  opinioDi 

mando  mutt  that  the  mere  non  payment  of  tithes  for  time  immemorial  would 

•ojae  wccial  "^'  ^^  ^"  exemption  from  payment  of  them,  without  setting  out 

C4use.  and  establishing  such  exemption  to  have  arisen  from  the  lands 

having  been  parcel  of  one  of  the  greater  abbies ;  aod  therefore 

decreed  the  defendant  to  account  for  the  tithes  of  that  part  of  his 

estate,  for  which  he  claimed  the  said  exemption  ^. 

No  pretcrip.    ,  It  makes  no  difference,  whether  the  rector  so  claiming  tithe  be 

aecimando     clcrical  or  lay:  for  in  the  case  of  Lady  Charlton  v.  Sir  Blunden 

again.ialay  Qharltonf,  17?2,  Xord  Chief  Barou  Reynolds  declared  it  as  his 

impropriator  »       /  J    '  ... 

any  more      opinion,  there  could  be  no  prescription  in  non  decimando  against  a 
riiuaWMtor.  '^/  rector,  any  more  than  against  a  spiritual  rector,  and  that  they 
were  equally  intitled  to  tithes  of  common  right ;  and  that  it  was 
sufficient  for  a  lay  rector  to  set  forth  in  the  bill,  that  be  was  seised 
of  the  impropriate  rectory ;  and  if  ^he  made  out  his  title  to  that,  it 
ivould  be  sufficient,  without  putting  him  to  the  proof  of  having 
received  tithes ;  and  to  this  opinion  Baron  Comyns  seemed  to  assent. 
But  note,  he  distinguished  between  one,  who  set  up  a  title  to  the 
rectory,  and  one,  who  entitled  Himself  only  to  the  tithes,  or  any 
species  of  tithes  within  a  parish :  for  in  this  last  case  the  plaintiff 
shall  be  holden  to  strict  proof,  not  only  of  his  title,  but  also  of  the 
prescription  of  all  other  tithes  he  sets  up  a  title  to.     And  in  this 
present  case,  the  plaintiff*  having  set  forth  a  title  in  Sir  Francis 
-  Charlton,  (under  whom  she  claimed)  to  all  the  tithes  in  the  parish 
of  Ludford,  (except  such  small  tithes  as  the  vicar  usually  received) 
and  not  to  the  rectory  ;  and  the  defendant  denying  the  plaintiff's 
title  to  the  tithe  herbage,  and  the  plaintiff'  not  being  able  to  prove 
any  herbage  tithe  ever  paid,  though  she  attempted  to  prove  the 
unity  of  possession  for  above  seventy  years,  the  bill  was  dismissed. 
This  quei.         In  1 796,  in  Na^U  v.  Edwards  J,  Lord  Chief  Baron  MacdonaU 
tt%x  by  l^  set  this  question  entirely  at  rest.     The  plaintiff" having  made  out  a 
M**  d'  ^  Id "  ^'^^  **^^^  ^^  himself  as  rector,  the  defendant  insists  on  exemption 
1796.       *   from  payment  of  hay  and  agistment  tithe,  on  the  ground  of  having 
never  paid  these  tithes;  from  non-payment  he  wishes  the  court  to 
presume  a  grant  or  conveyance  of  these  tithes  from  the  lay  impro- 
priator.    It  is  clear  that,  against  an  ecclesiastical  rector,  this  de- 
fence  could  never  be  set  up  in  any  shape.     Whether  a  lay  impro- 

•  Nasb  r.  Tlnrti,  1789.    4  Cwil.  1314.  +  Bunb.  325.  J  3  Anst.  70J. 
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jmator  should  have  the  same  benefit  was  at  first  doubted>  but  that 
point  seems  now  at  rest.  Three  successive  decisions  upon  it  have 
iuUy  esublisbedy  that  there  is  no  difference  between  a  lay  and  an 
ecelesMsiical  Ttcux.  Benson  v.  OUve^  in  1730;  Charlton  y.  Charl' 
t9H,  in  173*,  and  the  Corporation  of  Bury  v.  Evans ^  in  1739. 

As  bymen  then  can  now  prescribe  in  a  non  dicimando^  it  re-  How  Lay- 
mains  to  be  seen,  how  they  can  derive  their  title  to  this  privilege  ^^xm!'\\»\t 
of  exemption,  which  many  throughout  the  country  are  known  to  *****  *°  *^* 
enjoy.  But  for  the  better  opening  and  reconciling  the  mind  to  the 
enjoyment  of  these  legal  rights  and  indulgencies  of  some  of  the 
laity,  it  will  be  proper  to  resort  once  more  to  the  effects  of  that 
great  and  important  act  of  the  civil  power  under  Henry  VIII. 
which  unspirituaiizidt  (if  I  may  be  allowed  the  phrasej  so  large 
a  part  of  the  church  property,  by  redeeming  it  out  of  mortmain,  and 
itdoring  to  it  the  life  and  circulation  of  all  other  lay  property.  In 
so  doing  the  Wt;i7  mtf^///rj/^  thought  proper  (jure  an  injuria,  the 
clergy,  who  were  the  losers  by  the  measure  will  decide,)  to  de« 
falcate  firom  the  quantity,  though  he  would  not  in  any  shape  break 
ID  upon  or  alter  the  quality  of  what  had  been  or  what  was  to  re- 
main the  ecclesiastical  fund.  So  deeply  had  the  system  of  tything 
pervaded  the  whole  mass  of  landed  property,  that  whether  the 
whole  or  a  part  only  remained  in  mortmain  the  redeemed  as  well 
as  die  unredeemed  part  thereof  was  by  the  legislature  left  cloathed 
with  the  same  qualities  of  indulgence  or  privilege,  in  secular  as  in 
clerical  or  religious  hands.  The  intent  of  the  legislature  was  to 
dimiDish  the  quantum  of  property  formerly  possessed  in  mortmain 
by  churchmen,  not  to  alter  the  nature  of  that,  which  they  left  to 
tbem,  or  which  they  took  from  them. 

The  first  case  upon  prescribing  in  non  decimando,  which  1  find  The  title  to 
in  the  books,  is  that  of  Nash  v.  Molins*,  A.  D.  1590,  by  which  dtriT/o  un- 
it was  laid  down,  and  the  doctrine  has  never  since  been  deviated  iV.  V  ^  "* 

VliI, 

from,  that  a  spiritual  man  may  prescribe  in  non  decimando,  and  by 
the  before-mentioned  statute  of  31  Hen.  VIII.  the  king  shall  hold 
K  discharged,  as  the  prior  held  it.  And  if  he  held  it  discharged, 
no  matter  by  what  means:  for  it  shall  be  intended  by  lawful 
means.  Nearly  about  the  same  time,  A.  D.  1596,  another  very 
important  case  was  decided,  which  settled  this  point,  (though 
much  of  the  case  turned  upon  the  pleadings,)  it  is  generally  called 
the  Bishop  oi  Winchester^ s  case :  it  was  between  Wright  v.  Wright  t, 

*  Reported  by  Croke  El.  206 ;  kut  mnre  largely  by  LeooarJ,  241. 
i  It  is  reported  by  Cro.  £1.  511.     M.)re  45  ».     i  Rep.  43,  aod  most  hrgely  by  Sif 
lUory  Gwiilim  from  a  very  viluable  note  in  Mr.  HargrAvc's  coilec(ioa.     i  G\»li.  167. 

N  i" 
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and  as  much  of  it  as  concerns  this  question,  viz.  that  laymen  » 
tenants  at  willy  or  for  years,  to  spiritual  persons^  may  also  pre- 
scribe in  mn  decimundo.  Lord  Coke,  who  wa"^  cotincil  in  the 
cause  thus  speaks.  "  That  Stephen  Gardeneri  Bishop  of  Win- 
chester, the  4ih  day  of  July,  38  Hen.  VIII.  was  seized  of  the 
manor  of  Eas f meant  in  the  county  of  Southampton,  in  the  right 
of  bis  bishoprick ;  and  that  the  said  bishop  and  all  his  predecessotft 
of  the  said  bishoprick,  seized  of  the  said  manor,  had  holden  and  en- 
joyed the  sclte  of  the  said  manor,  and  all  the  demeans  of  the  said 
manor,  a  tempore  cujus,  &c.  for  him,  his  tenant,  and  farnners,  for 
years  pr  at  will,  ^xonerat  uc  quiet  at  et  privilegiat  de  et  a  solnticne  dt* 
df/uirum  quarumcunque  de,  in  vel  super  pradT  scit*  et  terr*  dominie- 
€t  qualibet  seu  aliqua  inde  parcel*  annuatim  quovismodo  per  totum  teni' 
pus  prad'  crescent  contingent  sive  renovant  !  And  the  plaintiff  con- 
veycd  to  htmself  an  interest  for  years,  for  parcel  of  the  ^id  demeant 
of  the  said  manor,  by.  the  demise  of  the  said  bishop.  In  this  case 
three  points  were  moved  :  ist,  whether  the  said  prescriptimi  for 
'  discharge  of  tithes  were  good  or  not.  ^nd.  Whether  the  plaintiff, 
being  a  layman,  should  take  benefit  thereof.  3rd,  Whether  the 
said  traverse  were  good  or  no*  And  as  to  the  first  point,  three 
things  were  cofisidcred:  ist,  who  were  by  the  common  law  ca- 
pable of  tithes  in  pernancy,  and  who  not.  2ly,  Who  was  ca^ 
pable  of  a  discharge  of  tithes  at  the  common  law,  and  who  not. 
3rd,  How  he,  who  was  capable  ©f  a  discharge,  might  be  dis- 
charged  of  tithes,  sciL  either  by  prescription  or  by  composition. 

The  i«^ecial  ^^  ^^  ^^^  ^'^^^^  ^^  ^^^  fesolved,  that  none  by  the  common  law 
grouiufson  had  capacity  to  take  tithes,  but  only  spiritual  persons,  or  a  mix! 
<iencaii*«-  person,  and  regularly  no  meer  layman  was  at  the  common  lawca- 
iibiishapiT.  pable  of  them,  unlc&s  in  special  cases:  for  no  layman  but  in  spc- 
mutJtciMJti^  cial  cases,  could  sue  tor  them  at  the  common  law  in  the  spiritual 
^'  court,  sciL  for  the  substraction  of  them.     See  the  books  in  7  E. 

UL  5.  II  As.  9.  44  E.  III.  5.  b.  10  H.  VII.  i«.  and  7  E. 
VI.  Dyer  84.  and  the  books  in  43  E.  Ill  34.  a.  and  44  E.  III. 
3:?.  a.  b.  that  a  farmer  of  a  parson  may  sue  for  tithes  ;  but  it  ap- 
pears, that  such  farmer  was  a  spiritual  man,  as  vicar,  &c.  and 
so  it  was  said  by  some,  are  all  the  other  books  in  31  H.  VL  It- 
a.  35  H.  VI.  39.  a.  b.,  2  E;  IV.  15.  a.  b.  6  E.  III.  4.  a.  b.  la 
H.  VII.  24.  b.  (in  which  in  truth  there  are  but  opinions)  to  b^ 
intended ;  and  if  the  common  law  had  generally  enabled  a  layman 
to  be  capable  of  tithes,  the  common  law  would  have  given  hhn 
reini^dy  for  the  recovery  of  them;  ^>ut  regularly  a  hyman  Ix^i ot^ 
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lemedy  for  the  substraction  of  tithes,  'till  the  statute  of  32  H.  . 
Vlll/cap.  7.  JBut.  see  a  As.  75*  ^^^^  ^he  king  was  capable  of 
iilhes  at  the  common  law,  for  he  was  persona  mix/a,  and'  his  pa- 
tentee also  by  his  prerogative,  as  there  appears. 
.  As  to  the  second  point  it  was  resolved^  that  a  mere  layman,  who 
was  not  capable  of  tithes  in  pernancy,  was  notwithstanding  capable 
of  a  discharge  of  tithes  at  the  coromon  law  in  his  own  land,  as  well 
as  a  spiritual  man;  for  by  the  common  law,  the  parson,  patron^ 
and  ordinary  might  have  discharged  a  parishioner  of  tithes  in  his 
land,  &c.  or  the  parishioner  might  have;  given  part  of  his  land  to  - 
the  parson  for  a  discharge  of  tithes  in  the  residue.  And  for  the 
proof  thereof  see  the  book  ia  8  £.  4.  14'  a.  b.  and  Register  38. 
where  it  appears,  that  a  layman  might  be  discharged  of  tithes  at 
the  common  law;  but  a. layman  might  be  discharged  of  tithes  at 
die  common  law  by  grant  or  composition,  as  it  appears  in  the  said 
books,  but  not  by  prescription  to  be  discharged  of  tithes ;  for  it  is 
commonly  said  in  our  books,  that  he  may  prescribe  in  mode  di- 
dmandi,  but  not  in  non  decimando^  and  the  reason  thereof  is  becauso 
he  is  not,  but  in  special  cases,  capable  of  tithes  at  the  common  law, 
and  therefore  without  special  matter  shewn,  it  shall  not  be  intended 
that  be  hath  any  lawful  discharge. 

In  another  case,    1614,   Cotes  and  another  v.  tVarner^,    Sir  How  the 
Hemy  Warner  prescribing  in  like  manner  as  patentee  of  the  manor  5bbe"**Undi 
of  Milnall,  belonging  to  the  late  Abbot  of  St.  Bdmond^s  Bury,  for  discharged 
bis  firmersi   tenants,  &c.  to  be  discharged  of  tithesf,  the  coiut  ^  ^**   *' 
seemed  to  think,  that  if  it  had  appeared  upon  the  record,  that  they 
were  tenants  to  the  lord  of  the  manor  of  Milnall,  then  they  would 
have  been  discharged  within  the  prescription. 

We  have  before  noticed  the  great  leading  case  ofSydown  v.  Holmes, 
A.  D,  1635,  but  it  was  with  reference  to  its  bearing  upon  the  tvro" 
statutes:  viz.  27  and  31  Hen.  VIII  t.  ••  The  report  of  that 
case  by  Sir  Wm.  Jones  (it  is  a  better  report  of  it  than  that  by  Sir 
Geo.  Cruke)  throws  much  light  upon  the  subject.  Of  the  two 
points  made  in  that  case,  the  first  was  this.  A  priory  holds  lands 
exonerated  of  tithes  by  prescription,  the  lands  come  to  the  hands 
of  a  layman,  afterwards,  the  priory  is  dissolved :  whether  the  te- 
nant of  these  lands  shall  have  the  benefit  of  this  prescription  vvith- 
<^t  the  aid  of  any  statute  or  act  of  parliament?  The  second  qties- 
tion  was,  whether  lands  of  an  abbt7,  which  came  to  the  king  by 
the  statute  of  27  Hen.  VIII.  and  were  exonerated  of  tithed  in  the 

\  *  I  QynL  S71,  finosD  CUhluops  MS.  -)-  Sir  Wm.  Jones,  368.    Cro.  Cir,  42. 
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hands  of  the  prior  by  prescription,  shall  be  exonerated  in  the  hands 
of  the  king,  or  his  patentee,  by  the  statute  of  27  Hen.  VIII.  or 
the  statute  of  31  Hen.  VI II  ?" 
I  moacs  of        <'  As  to  the  first  point,  all  the  judges  unanimously  resolved,  that 
irom^uhes.  ^^^^  Were  three  manners  of  discharge  from  tithes  without  the  aid 
of  the  statute,  viz.  ist.  by  privilege  or  bull;  2d.  by  real  compo- 
sition and  prescription  in  modo  decimandi ;  3rd.  by  general  pre- 
■  lit.  Privi-     scriptian  in  nwi  decimando.     The  first,  namely,  by  privilege,  wis 
b^privi'iege'   confined  to  the  Templers,  the  Hospitajlers,  and  Cistertians,  who 
or  bull.         ytcxt  exonerated  by  a  general  council  (gs  it  seems;)  for  it  is  said  by 
Panormetan,  capite  de  decimis^  quod privihgium  non  sohendi  dfcinuis 
datur  in  apice  juris  camnici  cistersiensibus  hospitalariisp  ft  templa- 
riis  solummodo  et  nm  aliis  monachis  quibuscunque :    2d.   Several 
abbies  were  discharged  by  the  pope's  bull,  sometimes  granted  to 
an  or^er,  as  to  the  Premonstratenses^  or  to  a  particular  abbey. 
These  were  personal  privileges,  et  omnia  personalia  privilegia  (as 
Panormitan  there  saith,)  certam  hahent  interpretatiomm%  et  non 
transeunt  de  una  persona  ad  aliam.     If  therefore  a  corporation, 
which  had  such  a  privil^e  was  dissolved,  or  its  lands  were  granted 
over  to  another,  the  privilege  was  gone,  and  the  grantee  or  feofee 
of  the  lands  must  pay  tithes.** 
ad.  fty  real      a  The  second  discharge  is  by  real  composition.    This,  as  it 
^^  **°*  appears  in  the  Register  438,  and  F.  N.  B.  41.  43.  is,  when  a  sum 
of  money,  or  lands,  are  given  to  a  person  by  the  assent  of  the 
patron  and  ordinary,  in  recompence  of  all  manner  of  tithes  ;  there 
the  land  is  discharged  of  tithes  in  specie^  and  the  modus  is  made 
tithes:  and  if  the  lands  are  transferred  or  granted  to  another,  the 
feoffee  or  grantee  shall  have  the  benefit  of  it :  and  upon  the  ground 
of  a  real  composition,  a  modus  decimandi  by  prescription  is  main- 
tainable upon  a  presumption,  that  there  was  a  real  composition, 
which  is  lost,  F.  N.  B.  41.  Regis.  38.  8  E.  IV.  14.  and  2  Kep. 
Bishop  of  Winchester*  s  Case:  and  of  such  a  prescription  any  one, 
who  has  the  land,  shall  take  advantage. 
3d.  By  prf-       The  third  is  a  discharge  in  non  decimando^  either  in  specie  or 
ub  chTpirt-  otherwise  by  prescription,  of  which  an  ecclesiastical  person  only 
tu4i  j^rs)n8  ^yg  capable,  as  appears  in  the  Bishop  of  Winchester's  case:  for 
pMbk  by       a  layman,  by  the  council  'of  Lateran>  was  not  capable  of  tithes 
c.mmauiaw  ^j^j^^^  j^  pernancy ,  or  in  discharge  ;  but  an  ecclesiastical  person  was 

capable  of  both,  and  was  not  bound  by  that  council." 
Berkeley  4<  Thus  far  all  agreed  ;  b;it  Berkeley  went  farther,  and  said,  that 

vik;"*  fV^  tlie  prescription  miisi  be  inrtf  (!ul  to  have  been  either  upon  a  pri- 
m  ci,  per-  yjjj^g^^  q^  ^jpon  a  real  CwinpjM'.ion  bciore  lime  of  memory,     Pri- 
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vil^were  the  more  frequent ;  the  other  was  rare :  in  the  present 
case,  therefore,  it  must  be  presumed,  that  it  was  founded  upon  a 
privilege  in  the  beginning;  and  if  so,  it  will  follow  the  nature  of 
the  beginning,  ruunely,  a  privilege;  and  all  privileges,  as  was  said 
before,  were  personal,  and  were  extinct  wiih  the  person,  and 
therefore  the  prescription  shall  be  extinct.  And  so  he  held,  that 
in  this  case  the  prescription  was  personal,  and  extinct  by  the  dis- 
solution of  the  corporation,  and  could  not  be  extended  to  the  king 
or  bis  patentee. 

And  Croke  ag^xed»  that  if  it  must  be  presume^  to  be  upon  the  Creke  ht\i 
ground  of  privilege,  that  then  it  was  gone ;  but  ht  said,  that  it  £^*^groJnd<rtf 
shall  be  presumed  to  be  upon  a  real  composition:  and  then  the  "*"  iompo*u 
tenant  of  the  land  shall  have  benefit  of  it.     But.  he  gave  no  reason 
to  shew,  that  such  presumption  ought  to  be  made. 

Jnus  agreed  to  the  ground  taken,  namely,  that  if  the  prescrip-  3  juiJ'wi  a. 
lioo  shall  be  intended  to  be  upon  the  idea  of  a  privilege,  then  the  hVuihe  pr:! 
prescription  was  gone,  and  determined  with  the  person.    And  J'*X<if"o* 
Biamptton  agreed  to  this,  and  that  it  was  a  stronger  presumption  iutionot  ihip 
than  that  it  was  grounded  on  a  real  composition.    And  Jgnes  in*  *    ^' 
sisted,  that  it  should  not  be  taken  to  be  upon  a  real  composition; 
ior  though  a  prescriptbn  in  modo  decimandi  by  payment  of  a  sum 
of  money  was  good  upon  intendment  that  it  was  grounded  upon  a 
real  composition  for  the  payment  of  the  sum  is  good  evidence  of 
that;  yet  in  a  non  decimando  this  does  not  hold;  and  so  it  is  re- 
solved in  the  Bishop  of  WiiKhester's  casei  2  Rep.  and  Brampston 
and  Jones  said  that  there  might  be  an  intendment  of  another  sort 
of  the  commencement.     It  is  said  before,  that  ecclesiastical  per- 
sons were  capable  of  tithes  in  pernancy,  and  of  an  exoneration 
from  the  payment  of  tithes,  and  were  not  bound  by  any  canon  or 
council.     That,  therefore,  may   be  the  commencement  of  thq 
prescription ;  and  if  so,  it  is  personal,  it  is  tied  to  the  church,  et 
iMiegrediiur personam:  when  therefore  th^  land  comes  to  the  hand 
of  a  layman  the  prescription  is  gone.     Jones  added,  that  inasmuch 
tt  a  layman  is  not  capable  of  a  prescription  in  non  decimando  in 
himself  nor  in  his  ancestor,  he  cannot  be  capable  in  a  que  estate.  So 
Aat  three  justices  held,  against  the  opinion   of ^Croie,  that  the 
privilege  of  prescription   ^'  .s  gone    by  the  dissolution  of  the 
abbey." 

It  was  adjudged,  A.  D.  1599,  in*  Crouch  v.  Frier,  B.  R.that  AcnpyhoM- 
a  copyholder  of  an  inheritance  of  a  bishop's  maqor  may,  through  V  ".*  *  ^'' 

*  Reported  by  Cw.  El.  7I4,  i  R0I.  Ab.  $53,  YeW.  a,  Koy  ip,  Mow  6i|, 
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puir  ma/  him,  prescribe  in  a  non  Aeimandfn  for  his  Unds  afe  pared  of  thi) 
pr^be 'i«  demesnes  of  the  manor,  and  this  might  have  begun  upim  a  icat* 
p^dtciwmn^  composition  for  the  whole  manor. 

Ccdcyianpo  his  obseivablc  how  strongly  the  courts  have,  ever  inclined  to 
^v«  (ccc.  j^^p  yp  ^^  prescriptive  rights  de  mn  decimand^f  in,  from,  and 
through  the  clergy*  upon  the  maxim  of  tccUsla  non  sohtteccUsixi 
for  in  1590,  in  the  case  of  the  Bishop  tf  Linctln  v.  Cowper,  in  B.  R*' 
♦This  prescription,  though  stated  to  have  been  interrupted,  wait 
admitted  to  exist  in  a  bishop  by  revival  on  the  reconveyance  of 
latids formerly  belonging  to  the  bishop.  "  The  Bishop  of  Lincoln 
^d  a  prphibition  against  Cowper,  who  had  libelled  against  him 
jti  the  spiritual  court  for  tithes  out  of  the  manor  of  D.  And  the 
bishop  did  suggest,  that  he  and  all  his  predecessors  had  been  seized 
0f  the  said  manor,  and  that  as  long  as  it  was  in  their  possessions* 
had  been  discharged  of  tithes,  and  shewed,  that  in  the  time  of 
E;  VI.  the  said  manor  was  conveyed  to  the  Duke  of  Somerset  in 
fee,  and  afterwards  wasregranted  to  the  bishop  and  his  successors; 
jt  v\ras  inovcd,  that  the  prescription  was  not  good,  because  Je  not 
dtcjmaftd&:  and  admitting  that  the  prescription  be  good,  the  same  is 
interrupted  by  the  seisin  of  the  Duke  of  Somerset,  and  althoogh 
that  the  manor  be  reassured  to  the  Bishop  of  Lincoln,  yet  theprs**: 
scription  is  not  revived:  as  homage  ancestrcll  if  it  be  once  in  a 
foreign  seisin,  although  it  be  reassured,  yet  it  is  not  rcvivoti*  '"But 
by  f^ray,  Gawdy^  ^nd  Fenttrr,  the  prescription  is  good  in  thetasi 
pf  a^  spiritual  person,  but  not  in  the  case  of  a  common  person;' 
And  they  all  were  clearly  of  opinion,  tliat  the  prescriplion  is*  not 
gone  by  this  interruption  ;  for  thhes  are  not  issuing  out  of  tho 
lands,  neither  can  unity  of  possession  extinguish  them,  neitberara 
fhey  extinguished  by  a  release  of  all  right  of  land,  ^.  See  fer 
this,  Co.  1 1 .  part  of  his  reports  in  the  case  of  PridJf  and Nap§f.^^ 
Varianct  of  The  old  cases  relating  to  the  discharge  of  aUej  lands  are  natal 
th«oi4  casM  at  variance :  it  appears  however  to  be  now  the  settled  .doctrine^  ffiw 

••  10  the  ei-  *^  *  ^ 

Msption  of  in  such  cases  we  must  abide  by  the  latter  judgo^ents)  that  tbc  fands 
rinic^ed^^  of  the  privileged  orders  are  discharged  of  tithes  whilst  in  the  ma* 
orUttfc  nurance  of  the  owner,  though  such  lands  were  in  lease  at  thctiaia 
6f  the  dissqlurton  of  tlie  abbies.  It  would  be  useless  to  nofiti 
the  diflfcrent  cases,  which  are  now  overruled  by  the  judgment  of 
the  Exchequer  in  1787,  \t\  Cowfff  y,  Keyy^f  to  a  bill  by  ih« 
rector  for  the  tithes  of  a  particular  parish,  the  defendant  being thd 

«  2  gift  thjs  case  from  i  Leonard  ft48r  ^  more  eipttcic  than  Croke's  re|«rt  e{  ijl, 

froj  El.  itjlj. 
*f  4  CwiT.  I  joi,  from  a  MS/of  Mr;  Cta^; 


mfnct-a^  (OfCHpier  of  tke  ssud  farn9»  by  bis- answer  insisted  upon 
tbo /dilowijig:  cxeoiptjon  ^  thatthe  said  farm  cajled  Longwyke,  was  Tfie  M 
heretofore  part  or  parcel  of  the  pos^s^ions  of  a  certain  abbey  or  ^Mfaf^'^M 
iw>ii»tery  of  St.  Mary- in  Cogikshalll  in  the  county  of  Essex,  t*^;*'**"  ^ 
which  abbey  or  monastery  was  of  the  Cistectian  order,  and  founded  in  i7S7»  in 
bjtKing  Stephen  and  hisconsort  Queen  Matilda,  \u  1 142,  and  ^l*f  ^* 
aiiervtaids  surrendered  or  dissolved  in  the  2.9th  year  of  the  reign  of 
King  H.  VI 1 1,  that  the  said  abbey  and  the  farm  and  lands  there-^ 
onto  belonging,  had  been,  and   wer«  previously  to,  and  at  the 
tiooe  of  the  surrender  or  dissolution  thereof  in  the  manurance  and 
OGcnpation  of  the  abbot  and  convent  of  the  said  abbey  or  monastery^ 
and  that  the  same  were  exempt  and  discharged  from  the  payoaent 
of  tithes  of  the  si  id  lands  by  reason  of  the  said  order,  and,  especi**.- 
iliy,  (tf  the  said  lands  so  holden  in  the  manurance  and  occupation 
of  the  said  abbot  and  convent:  that  by  a  surrender^  bearing  date* 
Ae  5th  day  of  February,  in  the  agih  year  of  the  reign  of  H.  VIII^ 
Ae^bot  and  convent  of  the  said  abbey  of  CoggUsball,  (being  one. 
of  the  greater  abbies,  and  of  the  yearly  value  of  251/.  2x«}surren-. 
deredall  the  estates  and  possessions  (including  the  farm  and  lands 
before-memioned  belonging  to  the  said  abbey  to  the  crown,  which 
flinender  was  afterwards  (among  divers  others)  confirmed  by  the. 
act  of  parliament  made  and  passed  in  the  31st  year  of  the  reign  of 
B.V1IL  for  the  dissolution  of  monasteries  and  abbies:  that  the,    « 
lands  «o  occupied  and  manured  by  him  (the  defendant)  were  ai  the 
time  of  the  surrender  thereof  tothe  crown  acquitted  and  discharged^ 
and  free  from  the  payment  of  any  tithes  whatsoever:  that  by  letters 
patent,  bearing  date  the  17th  day  of  July,  in  the  35th  year  of  the 
nga  of  H.  VllL  the  king  granted  (among  other  things,)  all  that 
in  manor  or  grange  of  TolUshunt  Major  and  Longwyki^  in  the. 
county  of  Essex,  with  the  rights,  members,  and  appurtemincea 
htely  to  the  monastery  of  CoggUshallt  belonging  to  Stephen  JBeck* 
iB^aa),  and  Ann  his  wife,  to  hold  to  them  the  said  Stephen  Beck** 
inghitai,  and  Ann  his  wife,  their  heirs  and  assigns  for  ever:  that 
bf  tistue  of  several  mesne  conveyances  the  defendant  derived^ 
litieto  the  said  larm  and  lands,  which  were  then  in  his  manuxancQ 
inloccopaiion,  under  and  from  the  said  grant  to  S.  Beckingham 
lQdAnn>  hi^  wife>  and  by  virtue  thereof,  the  defendant  was  then 
•Qxedof  the  said  farm  ^nd  lands,  and  was  the  absolute  owniec: 
thtireofj  he  baving  purchased  the  same  for  a  valuable  consideration^  \ 

mie  time  in  the  month  of  April,  1 783 ;  that  he  took  the  said  farm 
andlands  into  his  own  manurance  at  Michaelmas,  1783,  and  tltat 
K  had  ever  since  been  in  the  o^^vp^i^n  aod  S|[l9n^rance.  tbcr^ 
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for  his  own  use^  and  therefore  insistedy  that  so  long  as  he  should 
continue  in  the  occupation  and  manunnce  for  his  own  use,  hp 
was  not,  and  should  not  be  liable  to  the  payment  of  any  tithes 
for  the  piroduceof  the  said  lands,  or  any  composition  in  lieu 
thereof. 

The  council  of  the  plaintiflF  insisted,  that  from  the  several  in- 
strumentSf  which  had  been  produced,  it  appeared,  that  at  the  time 
of  the  dissolution  of  the  greater  abbies>  these  lands  were  not  in  the 
actual  occupation  of  the  abbot  and  convent,  but  were  under  lease 
to  some  other  persons,  and  were  not  therefore  within  the  saving 
of  the  statute.  And  upon  this  subject,  Mr.  Scoit,  (the  late 
Chancellor)  for  the  plaintiff  observed,  that  the  words  of  the  statute 
of  31  H*  VIII.  c.  13.  and  21.  were,  that  as  VftU  the  king^  bis 
hiirs  and  successors ^  as  all  and  every  person  and  persons 9  their  hein 
and  assigns f  which  have,  or  hereafter  shall  have  any  monasterieSf 
ahbathiest  tic.  or  any  manors,  messuages,  He.  which  ielonged  or 
appertained,  or  which  now  belong  or  appertain  unto  the  said  monas* 
ieries,  fie*  shall  have,  bold,  retain,  beep,  and  enjoy  the  said  manors, 
fie.  according  to  their  estates  and  titles  discharged  and  acquitted  of 
the  payment  of  tithes  ^  as  freely  and  in  as  large  and  ample  a  manner  as 
the  said  late  abbots,  He.  or  any  of  them  had,  held,  occupied,  posses- 
sed,  used,  retained,  or  enjoyed  the  same,  or  any  parcel  thereof;  dt  the 
days  of  their  dissolution,  suppression,  He.  These  words  are  very 
precise  and  strong,  and  evidently  confine  the  exemption  to  the 
lands  actually  in  the  occupation  of  the  abbey  at  the  day  of  the  dis- 
solution. Now  the  lands  at  present  in  question  appear  not  to  have 
been  exempt  fiom  payment  of  tithes  at  the  day  of  the  dissolutioo; 
for,  being  under  lease  to  (he  farmers  of  the  abbey  at  the  time,  they 
certainly  were  liable  to  the  payment  of  tithes,  while  in  the  occu- 
pation of  the  farmer,  although  the  exemption  would  return  with 
the  lands  to  the  abbey  itself.  And  the  case  of  I^rd  v.  Turit 
(Bunb.  122,)  which  is  the  last  of  the  printed  cases  on  this  subject, 
authorizes  this  construction.  IVooddeson  on  the  same  side  ob- 
served, that  the  construction  contended  for  by  the  plaintiff  is  cer- 
tainly a  literal  and  strict  construaion  of  the  statute ;  but  is  it  rigbt 
so  to  constrtje  a  statute,  which  so  materially  tends  to  the  impo- 
verishment of  the  church  ?  The  author  of  these  exemptions  was 
Pope  l*aschal  II.  who  exempted  generally  all  the  religious  from 
paying  tithes  of  laikb  in  their  own  hands.  This  privilege  was 
afterwards  restrained  to  the  four  favoured  orders.  So  it  continued 
till  the  4th  council  of  Lateran,  in  the  year  1215,  when  the  privi- 
lege was  restrained  to  such  landSi  as  the  abbies  had  at  that  tim6» 
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and  was  declared  not  to  extend  to  any  after-purcluued  lands.  And 
h  extended  only  to  lands  dumpropriis  manibus  excoluniur,  Decret. 
tit.  3.  tit.  30.  c.  lo.  Then  came  this  singular  restriction  on  the 
Ctfterdan  order,  who  had  contrived  to  extend  this  exemption  to 
thdr  fimners,  upon  which  the  statute  of  2  H.  IV.  c.  4»  and  7 
H.  I V.  c.  6,  (ahneady  noticed)  to  restrain  this  practice  of  purchas* 
iif  exemptions,  and  to  prevent  such  exemptions  as  had  been  pur- 
dosed  since  the  fourth  council  of  Lateran  from  being  carried  into 
dect.    And  so  it  remained  to  the  time  of  the  dissolution. 

Sime9n  on  the  same  side*  contended,  that  from  the  nature  of  the 
privilege  ratiqne  ordinist  compared  with  the  words  of  the  statute, 
it  seemed,  that  this  was  not  a  case  within  the  exemption  of  the 
sLitute.  For  though  the  statute  applies  to  all  cases  of  real  exemp- 
tions, yet  it  will  not  apply  to  personal  ones.  And  the  words  of 
die  act  particularly  chosen  to  extend  only  to  such  lands,  as  were 
at  the  time  in  the  actual  possession  of  the  abbey ;  the  words, 
"haoetbold,  &ccuff,  possess ^  use,  and  retain^  and  enjoy ^^  being  ex- 
press words  of  possession,  and  properly  applicable  to  that  on1)r. 
It  istn]e»  if  the  lands  had  happened  to  be  in  manurance  of  the 
abbey  at  the  time,  the  king  would  have  had  the  benefit  of  the 
existing  exemption,  but  they  being  in  other  hands,  and  the  per- 
sooal  privilege  being  thereby  suspended,  hoirV  can  it  be  within  the 
words  of  the  statute?  That  which  did  not  exist  could  not  be 
continued.  Nothing  is  said'about  the  revivor  of  any  privilege  ; 
but  merely  the  continuance  of  an  existing  one.  Nor  does  the  act 
ay,  the  king  shall  hold  in  as  large  a  manner  as  the  abbey  might 
have  holden,  but  merely  as  they  did  hold.  And  as  they  most  cer«* 
uinly  did  not  then  hold  discharged  of  tithes^  there  was  no  exemp- 
tion to  be  protected  by  the  statute.  The  only  authority  on  the 
other  side  is  the  case  of  Porter  v.  Bathursi^  Cro.  Ja.  554,  559 ; 
but  the  case  of  Lord  v.  Turk  in  Bunb.  is  at  least  of  equal  audiority. 
And  in  Hob.  296,  the  words  of  the  pleadings  are  quamdiu  in  pro* 
frits  manibus  excolunturt  which,  being  a  case  of  pleading  in  pro* 
hibition»  is  of  considerable  authority. 

The  coiir)cil  for  the  defendant  perceiving  the  opinion  of  the 
coart  to  be  with  them  on  the  present  point*  did  not  argue  it  much, 
hut  observed,  that  the  case  in  Cro.  Ja.  which  was  also  in  Palm. 
118,  appeared  to  be  a  case  of  considerable  weight  and  authority. 
And  Sdwyn  added,  that  in  the  case  of  Bennison  v.  Smithy  11  Geo. 
HI.  in  the  Exchequer,  Parker,  C.  B.  said  he  liad  seen  Baron 
Price* s  MSS.  notes  of  Lord  v.  Turh^  by  which  the  case  appeared 
to  be  much  misreportcd  by  Bunbury^ 
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Lands  for-  Lorf  Chief  Baron  Eyre. — ^*  If  the  court  were  liiclined  to  <te» 
cfsrcriian  ^^^^^^  the  present  question  in  favour  of  the  rector,  the  case 
abbey  dis-  should  Stand  over,  that  we  might  have  an  opportunity  of  g^ing  it 
^ithM* whilst  i^ore  consideration.  But  as  we  think  at  present  on  this  pan  With 
in  the  ma-    ^YiQ  defendant,  we  see  no  reason  to  postpone  dircctinc;  the  'wsfx, 

nuraoce  of,.,  ...  •• 

the  owner,    which  wc  think  necessary  to  be  tried  on  the  other  part  of  the  case, 
landftw*   If  that  issue  shall  be  found  for  the  defendant,  then  the  rector  will 
Sn  lease  at     have  another  opportunity  of  discussing  this  point ;  so  that  he  is 
the  dinolu-    not  absolutely  concluded  by  our  present  opinion.     The  case  in 
tion  of  the     Q^Q^  j^^^  jg  ^  ^ggg  Qf  g,.^,^^  authority,  determined  on  a  special  ver- 
dict in  prohibition,  and  I  greatly  prefer  such  a  determination  in 
prohibition,  to  any  decision  in  a  court  of  equity  in  a  collateral  way. 
The  question  in   the  former  mode  is  pointedly  on  the  record: 
there  is  an  opportunity  of  appealing;  and  the  ground  of  the  deci- 
sion is  distinct,  and  not  to  be  misunderstood.     But,  if  there  hid 
been  no  such  case  to  be  found,  we  should  have  been  of  the  same 
l^  opinion,  seeing  what  has  been  the  current  of  determinations  on 

other  branches  of  the  statute.  We  have  nothing  to  do  with  ihc 
policy  of  the  laws,  we  must  take  it  as  we  find  it :  our  bustnessis 
only  to  expound  the  law.  With  regard  to  the  observation,  which 
has  b«en  made  on  the  words  of  the  act,  '  have^  bold^  occupy,  pm^u 

*  use^  retain^  and  enjoy*  I  do  not  see,  that  these  words  can  be  re- 
strained so,  as  to  pass  only  a  possessory  right ;  and  if  they  did? 
they  must  have  the  same  effect  in  the  case  of  real  exeo^onSi 
which  is  admitted  by  the  counsel  to  be  otherwise*     Indeed,  *•  hent 

*  and  hold,*  are  words  constantly  made  use  of  to  convey  thelargest 
estates,  and  do  not  apply  merely  to  manurance.  That-  bmg  ihe 
true  construction,  the  only  argument  of  weight  sectns'  to  be,  that 
this  species  of  privilege  was  not  only  personal,  but  one'tliat  txwM 
not  be  said  to  be  in  esse  at  the  time  of  the  dissolution  ;  and  if  QOt 
in  esse,  it  could  not  be  continued,  and  therefore  was  nor  a  subject 
of  the  provision  of  the  statute.  But  I  cannot  doubt  of  the  exist* 
cncc  of  this  privilege  at  the  time  of  the  dissolution  ;  o^t  indced/in 
point  of  benefit,  but  in  point  of  right.  It  is  admitted,  that  the 
privilege  is  not  destroyed  by  the  lands  going  out  of  the  handsof  tli« 
abbey,  for  it  returns  to  them  with  the  lands.  It  is  only  suspended 
in  point  of  benefit,  but  is  never  gone  out  of  them  in  point  of  ri^^« 
The  case  in  Cro.  Jac.  seems  to  be  quite  ritjht,  and-thte  casc^of 
L^rd  V.  Turi  *,  in  Bunb.  to  be  determined  without  due  corrsidcra* 

*  «  > 

•  The  caae  a^  Lord  v.  Turkf  at  reported  by  Mr.  Bunbur^-,  is  as  foIloWf  \  BHt  by  tbe 
vicar  uf  Tiichur.u  in  tlie  couutv  of  Sus:rx,  for  tithes.  'I'he  defendant  insis.'s.^^at  tb( 
|aa4t  wti(  parcel  Qt  t^  moaa&tcr}-  ut  Roberubild^e,  which  ina  6f  \bc  Ctittntta  o^i 
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tkB,  and  I  therefiice  caaoot  Uy  any  stress  upon  it  4^inst  the  ob« 
ykwsJntcrpietsition  of  the  statute." 

Within  5  years  of  this  last  determination,  Lord  Chief  6.  Eyn 
fimbcr  laid  dowA  the  law  of  owners  of  abbey  lands  prescribing  in 
m»4ledmando  I  for  in  1792,  in  Cl(nnly»  Oram*,  he  thus  spoke, 
**  This  is  a  bill  by  an  innpropriate  rector  for  tithes  in  Bradford,  in 
die  cocmtr  of  Wilts.  • 

**  The  title  is  proved,  and  therefore  he  has  the  common  law 
light. 

^'  The  defendants  have  set  up  a  defence,  and  we  are  to  pro- 
nounce, whether  it  is  sufficient  for  a  decree  or  an  issue.. 

•'  The  defence  is  in  two  parts :  the  lands  they  occupy,  they  say,  Where  laj« 
are  part  of  the  chapelry  oi  Atworthr  and  that  this  is  part  of  the  make  titles 
manor  of  Brat^ord,  within  the  parish  of  Bradford,  and  that  their  [fj^^**;. 
lands  were  formerly  part  of  lands  of  the  dissolved  monastery  of  Yati?e«ofaW 
Shtfisburf,  and  that  they  are  exempt,  1st,  either  by  prescription  ;  leg^^they 
cr  adly,  because  there  was  a  unity  of  possession  in  this  abbey  of  "*(5^ 
toxb  and  rectory  for  time  immemorial  \  but  the  last  defence,  I  un-  deeimMulH 
'demand,  is  substantially  given  up. 

"  Thexefbre  the  only  question  is,  whether  title  by  prescription 
ii  pioved  enough  for  a  decree  or  an  issue  ? 

**  The  fact  of  nondecimando  is  properly  laid,  'as  the  foundatloa 
of  this  defence,  and  the  proof  is  very  clear  on  this  fact.  The  law 
is, however,  that  the  hztper  se  is, no  defence  for  laymen,  unless 
Aey  can  cloathe  themselves  with  the  character  of  representatives 
and  derivatives  of  the  abbey,  in  which  case  they  may  prescribe  de 


?> 


In  a  very  recent  case  of  i////  v.  Meeds,  1799  +,  a  new  objection  Conftrme*- 
iws  started  against  the  claim  of  this  discharge  from  tithes,  not  from  ^^^'^^i 
soy  doubt  of  the  lands  being  parcel  of  the  lands  of  an  old  Cisfer-,  ip  i799>  ^e- 
lisi  abbey,  but  because  the  person  claiming  the  exemption  was  t!nl|ptfor*^* 
not  icnant  in  fee  simple,  but  only  tenant  for  life  under  a  settle-  J'f«"»8*»«« 
ineDt*     The  solution  of  this  dithculty  was,  however,  a  full  recog-  naot  ia  fet 


diMhargei,  bring  disselved  by  the  statute  of  31  Heo.  t.  at  one  of  the 
fRatcr  abbici.  But  Dote,  laods,  though  of  the  Cistercian  ordert  were  not  dlschaifcd, 
Wt  ftumdim  in  froprih  manibus ;  and  even  not  all  those,  but  only  such,  as  were  ia  them 
Msreibtaouiicil  of  Latenn,  as  itexpfessed  in  that  coancil,  which  was  holdeo  in  5  H« 
t.  aoDO  1179.  The  method  of  proviogi  whether  the  lands  werr  purchased  before  or  sinco 
^council  of  Lateran*  is  only  by  payment  of  tiches^  which  will  induce  1  preiuroptioA 
1^1  they  were  purchased  ajfter.  And,  per  curiam ^  the  defendant  was  decreed  to  accooot, 
fcr  (bat  it  appeared,  that  the  lands  were  in  teoaots'  hands,  and  cooiequcntly,  aot  dk- 
^"itHA  when  cliey  came  to  K.  S. 

\  4  Q«iL  MS.  ij  S4.  ^  4  Gwil.  ^5 1  %. 
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prescribe  in  fiition  of  thc  foregoing  doctritie.  Lord  Chief  Baron  Mac  DonaU 
m!!n1iela  to  ^^»  **  ^*  '*  admitted  in  this  case,  that  a  tenant  in  tail  is  entitled 
■bbej  laadi.  to  the  exemption,  which  is  claimed,  but  it  is  argued,  that  a  tenant 
for  life,  under  a  settlement,  is  not.  It  was  said,  that  the  tenant 
must  hold  the  lands,  as  the  monastery  held  them,  else  the  privi. 
ledge  cannot  attach.  But  it  is  impossible,  tliat  the  lands  can  now 
be  holden  precisely  in  thd  same  manner,  as  they  were  holden  by  the 
monastery :  the  monastery  had  them  to  them  and  their  successors, 
but  a  man  now  has  them  to  hitn  and  his  heirs.  But  a  fee  simple 
may  be  divided  into  portions,  into  different  estates,  for  life,  in 
tall,  and  remainder  in  fee.  Where  will  be  the  difficulty  to  say» 
that  the  tenants  of  each  portion  shall  have  the  benefit  as  they  suc- 
ceed ?  The  case  of  fVihon  v.  Ridman  has  been  cited  ;  but  from 
an  extract  from  thc  answer  in  that  case,  which  I  have  been  fur- 
nislied  with,  the  parties  there  appear  to  have  had  a  fee  simple ;  and 
therefore  that  not  being  a  case,  in  which  it  was  necessary  to  decide 
the  point,  it  cannot  be  considered  of  any  authority.  I  confess,  I 
cannot  see  any  reason,  why  a  tenant  for  life  should  be  excluded 
from  the  benefit,  any  more  than  a  tenant  in  tail,  who,  it  is  agreed 
is  exempt:  there  seems  to  be  no  reason,  why  all  the  component 
parts  of  the  estate  should  not  be  exempt,  as  they  severally  coino 
into  possession/' 

The  court  decreed  unanimously,  that  the  tenant  for  life  was  ex- 
empt, and  dismissed  the  bill  as  against  him,  but  without  costs. 
Long  I^  "^3y  not  be  improper  here  to  notice,  that  a  difference  of  opi- 

'h**K^-  'h*^  "'^'^  existed,  for  a  considerable  time,  in  thc  courts  of  fFestminsUf 
of  Sf.  Joho    Hall^  as  to  the  privileged  orders,  and  more  particularly  the  Knights 
wcirnot^"*  of  St.  John  of  Jerusalem^  which  was  a  religious  lay  order,  and  nut 
exempt  from  clerical.     It  was  for  a  long  time  holden  by  the  common  law  courts 
at  fVeitminsUr^  tiiat  the  only  religious  houses,  which  were  ex- 
empt from  payment  of  tithes,  were  those,  which  came  to  the  crown 
by  the  stat.  31  H.  VIII.  c.  13.  by  reason  of  the  express  clause  of 
discharge  in  that  statute  :  and  therefore  the  lands  of  the  Knights 
of  St.  John  oi  Jerusalem  which  came  to  the  crown  by  32  H.  VIII. 
c.  24.  were  not  exempt  from  the  payment,  for  want  of  an  express 
clause  therein  to  that  purpose.     But  notwithstariding  there  had 
been  divers  resolutions  to  that  effect,  yet  those  opinions  of  the 
courts  were  i\ever  fully  acquiesced  in  :  and  this  point  was  often 
Detenniord   afterwards  brought  in  question,  till  in  the  time  of  the  Lord  Chief 
by  Lord  C.    Justice  Hak^  in  the  case  of  Fossett  v.  Frankhn^  thc  matter  wai 
ihcir  lands     finally  dctcrmmed  by  the  unanimous  opinion  of  the  whole  court  of 
VblcT"'^"'  B.  R.  that  the  lands  of  the  Knights  of  St.  John  oi  Jerusalem  wci» 
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dischaigq^  from  tithes.  Then  all  the  cases  were  fully  considered. 
Sir  Thomas  Raymond  gives  this  short  report  of  that  case  *  :  '*  The 
"  lands  were  parcel  of  the  possessions  of  the  prior  of  St,  yohn  of 
**Jerusalemt  and  came  to  the  crown,  by  32  Hen.  VIIL  c.  24. 
••  and  were  parcel  of  St.  John^s  wood  in  the  parishes  of  Marybont 
*<  and  Hampstead  \  and  whether  they  are  discharged  from  payment 
•of  tithes  by  32  H.  VIIL  c.  24.  was  the  question  upon  a  trial 
'*at  bar,  and  a  special  verdict  found  thereupon.  But  it  seemed  to 
"  Hak,  Chief  Justice,  that  they  shall  not  pay  tithes,  by  reason  of 
"the  word  (privileges.)  And  in  fFhittyy.  fFestont  Bridgemanf 
••32.  Lafcb,S<).  Godholt,  392.  pi.  478.  The  court  were  divided. 
"But  a Cr^.  57.  ^'<?r^,  913.  pi.  1291.  Comwallis v. Spurting^  m 
"debt  upon  2  Ed.  VI.  Judgment  was  given,  that  the  lands  are 
"tiriieable,  and  so  in  a  prohibition,  2  BrownloWt  8.  20.  Urrey  v* 
**  Bmen,  adjomatur.  But  Dyer,  I'j'j.  b.  pi.  60.  is,  that  they  are 
**  not  titheable.  And  judgement  was  afterwards  given  for  the  de* 
'<  feodant ;  and  resolved  the  lands  are  not  titheable.'* 

A  recent  case,  Nash  v.  Thorn,  A.  D.  I789t,  has  overruled  all  PrcMripciM 
those  cases,  (there  are  several,}  which  suggest  or  support  the  doc-  ptcsamed 
trine  sometime  current,  and  favoured  by  men  of  prime  respectabili-  "P^  "«^- 
ty,  that  where  no  tithes  have  ever  been  known  to  b^  paid,  prescrip- 
tion shall  be  presumed.    To  a  bill  of  the  rector  for  tithes  of  hay 
and  wool,  the  defence  was,  that  the  defendant  had  paid  no  tithe,  nor 
had  any  been  yielded  to  any  rector ;  therefore  the  defendant  believ- 
ed the  estate  exempt  and  discharged  immemorially,  though  he 
could  not  set  forth  by  what  means.     The  court  decreed  an  account 
with  costs ;  because  the  defence  was  laid  in  a  prescription  m  non 
dedmando. 

Ere  I  close  this  head  of  enquiry,  it  will  be  proper  to  notice,  that  The  preraiU. 
bj  a  modern  and  well  considered  determination  of  the  Exchequer,  o'^thruodt 
in  1762,  Totunify  v.  TomlisonX^  the  long  prevailing  doctrine,  that  the  ^^}^  four 
lands  of  the  four  privileged  orders  carried  with  them  the  statute  ex-  oidcn  being 
cmption  or  discharge  from  the  payment  of  tithes  was  overset ;  and  fjJJJ^JJ'^ 
the  lands  formerly  belonging  to  the  Pramonstratensest  (or  Norber*  by  die  £1. 
hs,)  were  thereby  declared  not  to  entitle  the  owners  to  that  privi-  \^^^y  '* 
^e.    As  this  decision  was  against  the  received  notions  of  fVest^ 
ndnsttr  Hall  for  so  long  a  time,  and  consequently  against  the  lan- 
guage of  most  of  our  books,  it  is  presumed,  that  the  judgment  of 
Lord  Chief  Baron  Parker,  will  be  both  acceptable  and  instructive 

•  Sir  T.  RaynoDd,  125,  A.  D.  1673,  Fnsett  t.  Fratik/jn,  +  4  GwiL  i J»4- 

t  3  GwU.  MS.  IC04. 
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to  the  reader.  To  a  bill  by  impropriator  for  great  tithes  the  <b* 
fendant  pleaded,  that  the  lands  were  parcet  of  the  abbe/  of  C^i» 
ersand,  which  was  one  of  the  great  monasteries,  which  came  to 
the  crown  by  the  31st  Hen.  VIII.  that  it  had  been  a  monastery 
beyond  memory,  and  was  dischar;;(;d  from  payitient  of  tithes,  &c. 
Parhrp  C.  B.  in  delivering  his  judgment,  said,  ••  That  he  should 
^ot  speak  to  the  absolute  discharge,  because  given  up  at  the  bar ; 
or,  if  not,  most  clearly  destroyed  by  the  decree  in  24  Eliz.  in  the 
tause  of  Kiich'm  v.  Holme^  which  had  been  read  in  evidence.  Tbat 
the  principal  question  was,  whether  the  lands  in  Pilling  ate  dis- 
charged from  the  payment  of  tithes,  as  being  parcel  of  the  posses- 
sions of  the  abbey  of  Cochersand^  of  the  Pramonstrateyisian  onkr, 
whilst  in  the  occupation  of  the  owners  of  the  inheritance  by  virtue 
of  the  statute  of  31  H.  VIII  ?  Innocent  the  ThirJ,  he  said,  pub- 
lished a  bull  or  decretal,  dated  6  KaU  Aug.  Indictione  primi^  aim 
II98«  anno  pontifical  us  sui  primo,  wherein  he  confrrms  the  order 
of  Prenumstraiensis,  settles  and  establishes  ruks  for  their  conducti 
garments,  and  other  necessaries  ;  and  then  follow  these  clauses: 
•  Porro  nulla  persona  ecclesiastica  pro  chrismate,  aut  conucrationibu$ 
if  ordinationiiuSf  aut  pro  sepultura,  pntiumt  aut  pr%  bemdianii 
aiiatef  et  deducendo  in  sedem  suam,  palefridum  aut  aliqwfd  aliud^ 
Vobis  exigtre^  nullus  vest  rum  ^  etiamsi  exigatur^  dare^  pr^sumat: 
quia  et  exigentem  et  dantem  nota  el  periculum  simoniacsc  prawtatis 
involvit*  Sane  laborum  vestrorum  quos  propriis  manibus  out  sumf* 
tibus  coRfist  sive  de  nutrimentis  vestrorum  animalium,  nullus  a  voiis 
decimas  exigere  vel  extorquere  prasumat^  licet  funiorum  domimspn 
rei  propvietate  aliquem  censum  vel  quotamlibet  partem  nddalisJ 
Epistola  decretales  Innocentii  TertU,  published  by  Bakiztus^  torn,  I. 
epist.  331.  p.  186.  188.  of  the  edition  at  Paris^  in  16^1.  Ac- 
cording to  Banles*s  argument  in  the  case  of  Dickenson  v.  GranhiBf 
in  Sir  Henry  Callhrop^s  MS.  reports,  this  privilege  appetrs  by  the 
Ieger>book  of  the  abbey  to  have  been  allowed  in  12  E.  III.  and  a 
definitivesentence  given  accordingly.  Mr.  Selden^  in  his  History 
of  Tithes,  c.  xiii.  p.  406.  is  express,  that  they  are  enempted  by 
this  bull  for  lands  of  their  own  culture.  And  fVatson*s  CUrgyman^s 
Lawt  c.  4.8.  follows  Mr.  Selden^  only  mistakes  Pope  Clement  foe 
Pope  Innocent  111.  But,  notwithstanding  all  this,  nothing  can  be 
clearer,  than  that  this  bull  will  not  exempt  this  order  from  pay- 
ment of  tithes,  for  lands  in  their  own  occupation,  unless  it  was  aL 
lowed  and  received  in  England*  Lord  Holers  History  of  the  Conh 
mon  Law^  29.  Keilw.  181.  184.  Poph,  157.  Old  Bendl.xh^.uA 
no  allowance  is  shewn  in  any  court.    So  far  from  k«  that  acceiA' 
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log  to  Mr.  iV^*s  argument  in  2  Ro.  Rep*  479,  Tvhen  an  abbot  of 
thb  order  came  to  do  homage^  the  marshal  took  his  plffty  from 
\mi  contrary  to  the  express  letter  of  the  bull.  It  is  true,  that  the 
Gsterfians,  Timplars,  and  HospitaUtrs  are  discharged  of  tithes  of  • 
lands  in  their  own  occupation,  by  the  general  council  of  the  realm, 
Df-  277.  Dobiioft  V,  Cour/een,  Cro*  Jac.  454.  Hard.  loi.  Gibs. 
-Cod,  701.  SullingJUet*s  Ecclesiastical  Cases,  vol.  i.  p.  305.  but  the 
books  are  silent  as  to  the  allowance  of  this  privilege,  to  the  order 
of  the  Pramonstratenses* 

"  In  the  present  case,  it  appears  by  the  minister's  accounts 
haoi  Michaelmas  '^o  to  Michaelmas  y  H.  VIII.  and  the  record 
out  of  the  Augmentation- office,  that  those  lands  were  purchased 
hjKitcbin,  as  subject  to  tithes.  In  the  case  oi  Bradshaw  and 
Qifion,  26th  June  1678,  (the  decree  in  which  had  been  read  in 
evidence,)  it  was  decreed  by  the  court,  that  the  order  of  Pramon^ 
siTMtenses  is  not  discharged  of  tithes  as  an  order.  In  that  case  there 
was  a  rehearing,  17  Nov.  1679  ;  and  upon  the  rehearing  the  prin- 
cipal counsc;!  in  fi^estmnster  Hall  were  concerned;  yet  in  regard 
the  defendants  failed  in  making  out  their  exemption  for  the  lands, 
dumprapriis  manibus  excolebantur,  it  was  disallowed,  and  tbey  wjere 
decreed  to  account  for  the  tithes  demanded  by  the  bill.  Tlie  c^se 
ei Lambert  v.  Cummin,  21st  Nov.  1723,  in  this  court,  seems  tpbe 
abandoned  by  the  defendants  themselves  ;  for  there  an  absolute  ex« 
emptioD  was  insisted  upon,  and  the:  bill  dismissed  ;  but  here  the 
absolute  exemption  is  given  up  at  the  bar,  as  has  been  alxeady  ob« 
setvedi 
.    **  The  bill  was  therefore  dismissed." 

Althongh  it  seem  never  to  have  been  denied,  that  a  layman  Whether  a 
CQuki4iot  prescribe  in  a  non  decimando^  yet  it  was  long  doubtful,  J]!**^^""* 
whether  or  no  a  whole  country  could  not  prescribe  in  a  non  deci^  ju-ictcaapre. 
maiid9.    The  first  case  upon  this  question  was  in  16 1 4,  Russell  v.  ^H  jj^^f 
BaeiAursf*f  which  was  in  a  prohibition  to  stay  proceedings  in  the  «^»''«- 
spffitufl  court  upon  a  libel  there  by  the  parson  for  tithe  of  under-* 
^tmi  in  the  wealds  of  Kent :  the  prescription  was  set  up :  but 
Coke  Chief  Justice,  and  Dodderidge,  seemed  to  incline  to  think, 
that  a  prohibition  ought  not  to  be  grafted,  unless  some  ancient  in* 
stniment  in  writing,  or  matter  of  record,   could  be  produced, 
which  ^Kmld  shew  the  foundation  of  the  prescription  in  non  deci^ 
ttando :  for  it  kerned  to  them,  that  the  prescription  by  a  country  in 

^     *  a  Ball.  285.  The  tame  caie  if  given  from  Calthrop'f  MSS.  by  Sir  Hegry  Qwllim, 
»7o.  oodtr  the  Dim«<  of  RuxsUl  v,  Partridge, 
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ffOH  iecimando  was  in  respect  of  some  composition*  And  C$kefaa^$ 
that  both  the  Doctor  9nd  Student  and  Linwood  agreed,  that  a  whole 
country  may  prescribe  in  a  non  decimando,  where  there  is  a  Sufis'^ 
cient  maintenance  for  the  parson  over  and  above  the  tithes.  But 
this  does  not  appear  to  be  a  whole  country,  nor  do  its  contents  ap* 
pear  to  us,  so  that  it  may  be  greater  or  less,  for  augbt  that  we 
know  ;.  but  there  is  only  a  suggestion  made,  to  which  we  are  not 
bounden  to  give  credit.  The  whole  courts  however,  says  Bulstrodit 
was  clear  of  opinion  that  no  prohibition  should  be  granted  here ^  but  that 
tithes  should  be  paid.  Soon  afcer,  viz.  A.  D.  i6i9»  came  the  famous 
case  of  the  Earl  of  Clanrickarde  v.  Lady  Denton  ♦.  The  ctefendant' 
was  impropriatrix  of  the  rectory  of  Tunbridge,  within  the  weald 
oi  Kent :  and  the  plainti(F,  in  ri^-.ht  of  his  lady,  was  seised  of  cer- 
.  tain  coppices  within  the  parish,  against  the  tithing  of  which  he  set 
up  the  like  prescription.  Sir  Jeoffrey  Palmer  says,  the  defendant 
traversed  the  custom,  and  the  issue  was  tried  at  bar  in  B.  R.  and 
found  for  the  plaintiff  and  allowed  t.  But  Dodderidge^t  JusticCf 
said,  ''  If  this  land  was  discharged  of  tithes  in  the  hand  of  the 
prior,  and  the  priory  was  vested  in  the  king  by  the  stat.  of  31  H» 
VIII.  so  that  such  discharge  as  was  in  the  priory  ought  by  the  law 
to  remain,  though  tithes  have  been  paid  ever  since  the  making  of  the 
statute,  and  they  therefore  pray  sentence  for  the  parson,  yet  a  pro- 
hibition shall  be  granted  after  sentence  ;  for  by  law  this  land  wa^ 
discharged  of  tithes  ;  and  this  constant  payment  ever  since  the  sta- 
tute, (admitting  it  to  be  so)  does  not  make  it  chargeable  by  the 
laws  of  the  realm ;  and,  therefore,  if  their  sentence  be  contrary  to 
the  law  of  the  realm,  a  prohibition  ought  to  be  granted.'* 
Tfcotigha  In  Johnson  v.  Bois,  the  very  next  year,  1620^,   a  prohibition 

entire  wun-  ^^*"g  founded  on  a  surmise,  that  a  great  liberty  within  the  countjr 
try  maj,  yet  of  Surrey  had  been  discharged  from  the  payment  of  tithes,  liroc 
d?»iricti may  whereof,  &c.  a  consultation  was  av^rarded :  for  a  prescription  in 
noiprwcribe  „^„  decimando  is  aczainst  common  right :  and  though  the  weald  of 

Ml  non  accim  °  .        ,  ° 

nundo.  Sussex,  Or  an  entire  country  may  prescribe  tn  non  decimando,  yet 
such  prescription  cannot  be  allowed  to  a  particular  liberty^  of 
Tk  hat  extent  sotver  it  may  be." 

The  latest  case,  which  I  find  before  the  court  upon  this  questk)ii» 

*  %  Rol.  R(p.  122^  Palm.  37.  and  much  more  fully  from  TMmer*t  MS5.  1  GwiU 
360. 

i  Sir  Henry  Gii'lWm  in  a  note,  (whether  of  hit  own,  or  of  the  reporter'!,  or  Qpoii 
what  authority  does  not  appear,]  says  ihata  like  custom  had  Wen  fowod  in  theweaMof 
Surrey^  upon  two  trials  in  G.  B.  and  B.  R. 

X  Turner'a  Rep.  3-63.  ^  i  Gwil.  373.  from  Calthrop^t  MSS. 


was  in  1796,  N€igh  v.  Edwards  *»  which  was  a  suit  by'a  lay  im- 
propriator ibr  tithes  of  hay  and  agistment ;  and  one  of  the  gicondf 
of  defence  was,  that  a  modus  in  fion  dtcimando  for  hay  and  agist- 
lAcfftt  coving  this  and  many  adjoining  parisheSt  (being  a  very 
large  traa  of  country,)  of  which  the  tithes  were  formerly  vested  in 
the  abbey  of  L.  the  counsel  for  the  defendant  argued,  that  a  cus<» 
torn  /»  fftfii  detimando  for  a  large  tract  of  country  is  good  t.  Those 
authorities  go  to  all  sorts  of  tithes,  to  those  due  of  common  right 
as  well  as  others.     The  distinction  is,  that  a  tract  of  country  may 
pitscribe;  an  individual »  or  even  a  parish,  cannot  j:.     Those  for 
the  plaintiff  insisted,  that  a  modus  in  non  decimando^  could  only 
be  daimed  in  a  large  and  known  division  of  the  country,  as  the 
vfGido(  Kitti  or  of  Sussex ;  or  for  a  hundred  or  county,  but  not 
for  a  parish,  or  for  a  few  contiguous  parishes ;  and  thef  case  cited, 
Hich  V.  ff^Mdson,  supports  this  distinction.     By  that  case,  as  re- 
ported in  2  Salt.  655.  I  Lord  Raym.  137.  it  is  decided  that  even 
a  county  or  hundred  cannot  prescribe  in  non  decimando  for  things, 
which  are  de  jure  titheable,  and  Doctor  Burn  draws  that  conclu- 
sion firom  all  the, cases  ^.     Lord  Chief  Baron  Macdwald^  in  deli- 
vering the  opinion  of  the  court,  said,  **  It  seems  clearly  established 
by  the  case  cited  from  \  L.  Raym.  137,   and  in  Salkeld,  that  a 
nx)dus  in  nsn  decimnndo  can  only  be  claimed  by  some  well  known 
iSvision  of  the  country.     The  present  claim  is  extended  to  certain 
parishes,  enumerated  in  the  answer,  and  which  have  not  any  com- 
mon denomination,  nor  any  mark,  by  which  they  can  be  consi- 
dered as  a  distinct  and  separate  district.     The  claim  of  a  modus 
Wng  therefore  bad,  in  respect  of  the  territory  to  be  covered  by  it, 
it  becomes  unnecessary  to  consider  the  other  question,  as  to  what 
species  of  tithes  such  a  modus  may  apply  ;'*  and  therefore  the  court 
dccrted  an  account. 

The  reference,  v/hich  Lord  Chief  Baron  Macdonald  made  to  the 
case  reported  by  Lord  Raymond  and  Salkeld,  is  that  of  Hich  v. 
W^odifin^  1696  §,  and  it  is  a  very,  important  one.  Inasmuch  as 
the  Chief  Baron  specifically  referred  to  Lord  Raymonif^  report  of 
it,  it  is  to  be  presumed,  that  it  had  the  most  cmphatical  bearing 
Jipon  his  Lordship's  mind,  in  delivering  the  opinion  of  the  court ; 
it  is  therefore  submitted  to  the  reader. 

•  J  Anst  7o>.  +  Doctoratid  Srud.  c  55.  p.  X47.    s  Iatt..S45.    ^-*^'  "• 

MWw«,  4  Mod.  11^.   Carth.  390.  %  Salk.  655.  Skin.  569.  %  i  BaroariUton, 

K.B  7r.  1  3  Burn.  393.  ^  Ic  li  rrporced  io  the  fipHowii  g  books,  % 

^Ik.  655.  C-nh.  39a.    Comb.  403.    Holr,67X.   Skin.  560,   Lord  Rajm.  137.   \% 
Mod.  III.   ku(  moct  largely  ia  4  Mod.  336* 
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Lord  Ray*        *^  In  attachment  upon  prohibition  the  plaintiiF  declared,  thai* 

^rt  ftf  \iv^d  ''  ^^^^^  i^>  ^^^  ^^^^  ^^^  of  mind,  &c.  hath  been,  a  custom  within 
2';_^»ckion'i  "  the  hundred  of  Huntspittle^  in  the  parish  of  Huntsbritch^  in  J^- 
**  mirsetshint  that  every  occupier  of  land  within  the  hundred 
<'  should  be  discharged  of  tithes  of  agistment  of  barren  cattle  not 
*'  employed  in  the  plough,  nor  for  the  pail ;  that  the  plaintifFwas- 
''  an  inhabitant  for  5  years  past,  and  yet  is,  within  the  hundred, 
''  and  occupies  land  there,  and  was  and  yet  is  possessed  of  divers 
**  barren  cattle,  for  the  tithes  of  which,  (notwkhstanding  the  said 
''custom)  the  defendant  libelled  against  the  plaintiff  in  the  spiri- 
''  tual  court,  &c.  and  he  declares  also  upon  2  moduses  for  tithes 
''  of  lambs,  &c.  and  that  the  defendant  sued  for  tithes  of  them, 
''  &c.  The  defendant  traversed  the  moduses  and  the  custom;  and 
««  verdict  for  all  was  given  for  the  plaintiff.  And  upoh  motion,  in 
'<  arrest  of  judgment,  by  Serjeant  Goulds  that  this  custom  was 
"  void,  the  question  was,  whether  a  hundred  may  prescribe  gene- 
«'  rally,  in  a  nrndecimemdo^  as  in  this  case,  to  be  free  from  tithes 
'•  for  herbage  and  agistment  of  cattle«  And  after  several  argu- 
"  mentsat  the  bar,  it  was  resolved,  ist,  that  in  things  titheableby 
•«  custom  only,  arid  not  dejure^  a  county  or  hundred  might  prc- 
**  scribe  in  non  decimatido  generally ;  .for,  in  that  case  the  county, 
«'  &c.  is  discharged,  without  a  custom  to  the  contrary,  so  that  it  is 
"  but  to  insist  upon  the  old  right,  against  which  the  custom  has 
**  not  prevailed  ♦.  But  for  things  which  are  titheable,  dejure^  a 
*'  county  or  hundred  could  not  prescribe,  in  non  decimandOf  no 
**  more  than  a  particular  person;  for  it  would  be  absurd  to  say, 
''  that  a  hundred  shall  prescribe  in  non  decimandoy  where  the  parti^ 
•'  cular  persons,  of  which  it  consists,  could  not.  cd.  They  re- 
'•  solved  that  wood  is  not  de  jure  titheable,  because  it  does  not  re- 
"  new  annually,  Seldena37.  13  Co.  13.  where  it  is  said,  that  in, 
•«  libels  in  the  spiritual  court  for  tithes  of  wood,  they  alledge  a  cus- 
"  torn.  (Bat -note,  the  practice  of  the  spiritual  court  was  affirra- 
•«  cd  at  this  day  to  be  otherwise ;  but  tire  court  did  not  regard  that, 
"  for  //<?//,  Chief  Justice  said,  that  they  made  stones*  gravel,  and 
*'  all  things,  titheable.)  And  therefore  the  case  in  March  25,  i 
"  Rol.  Abr*  643,  644,  may  be  good  law,  for  the  case  there  is  of 
"  wood:  But  this  principal  case  is  of  agistment  of  cattle,  which. 
"IS  *yt/r^  titheable,  as  being  recompensed  by  the  grass,  hay,&c. 
"  which,  otherwise,  would  yield  tithes ;  and  therefore  the  tustom 

♦  See  15  C#.  u.   i  Ron.A*>f-  ^53»^S4»    i^l.  Rcp.  m.   *  ?uls.  185.  Mirch 
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'*  is  void.  And  the  court,  did  not  only  arrest  the  judgment^  but 
<' caused  this  entry  to  be  inadey  quia  apparet  cufia  domini  ngis^ 
"  lie.  qu$d  cQituma  fnadi^iaf  ^c.  nuUius  est  vi^ms,  ideo  consul 
^tatia,  iic*:\ 

We  are  now  come  to  the  most  delicate^  interesting,  and  im-  Modiaet  are 
portant  head  of  the  whole  system  of  tithing,  namely,'  moduses,  for  diaary 
it  is  the  general  ground  of  most  suits  between  the  parishioners  and  J^JTj^^'^ 
clagy :  and  in  the  establisliment  or  evasion  of  moduses  are  to  be 
tiaced  most  of  the  attempts  to  deprive  the  clergy  of  their  due,  ok 
of  parsons  impropriate,  or  others  to  acquire  more  than  the  law 
has  actually  given  them.    It  is  evident  from  the  nature  of  the 
system  of  tithing,  that  an  almost  indefinite  variety  of  customs  or 
modes  of  tithing  must  prevail  in  different  parishes,    All  such  par- 
ticular customs  founded  in  prescription  become  a  part  of  the  corn* 
men  law  of  the  land,  and  as  such  have  been  cautiously  attended  to 
and  supported  by  the  different  statutes  upon  the  subject*  as  has 
been  before  observed. 

There  can  be  little  question,  but  at  this  day,  many  rnotp  mo-  Muittpiicity 
duses  are  paid  to  parsons,  than  ever  formerly  existed :  when  the  *^  *<^^"*^ 
whole  system  of  tithing  is  passed  in  review,  the  first  nuterial  9b* 
servation,  which  strikes  the  mind,  is  the  paucity  of  tithes  paid  or 
received  according  to  the  common  law  of  tidiing.  On  one  hand, 
the  church  receives  in  some  instances  tithe  of  things,  which  are 
wAjvre  communi  titheable,  because  they  are  not  yearly  rcnovant*. 
^from  wood,  minerals,*  fossils,  fish,  &c.  On  the  other  hand, 
there  is  scarcely  a  parish  to  be  found,  in  which  soo^e  prescriptive 
exemption  or  peculiar  mode  of  tithing  does  not  at  this  day  exist* 
To  meet  the  facility,  with  which  personal  agreements  and  com* 
positions  between  incumbents  and  parishioners,  may  in  the  run  of 
very  few  years  be  mistaken  for  moduses,  with  which  decrees  and 
judgments  may  be  coUusively  obtained  from  the  interested  or  cor« 
nipt  conduct  of  individuals,  or  with  which  old  documents  and 
eridences  may  be  suppressed,  destroyed,  or  lost,  the  law  enables 
the  incumbent  on  all  occasions  to  insist  upon  his  common  law 
right  of  demanding  tithes  fsom  his  parishioners,  and  to  throw  the 
burdien  of  proving  the  exemption  or  modus  on  the  parishioners : 
it  also  disables  the  incumbent  from  compiitring  or  concluding  thg 
rights  of  his  successors.    With  infinite  tenderness,  delicacy,  and 

^  For  t]ic  dtfendaaC  tliete  booki  were  cltei,  ia  this  cue,    Bf^  tRsmetf  13.  Doctf 

MdStttd.  lib.  a.  c.  55.    P/otM/.  645.    I  Roi,  Abr,  653,  fL  9.    H^K  097.  \  Co, 

44-    S  Htn.  7.  \b,     I  Sid,  447/    For  the  plaintiff  X  M.  JSI.     I3  A.  \\%  Dkr^ 
3(3.    2  Bmiu.  iS5*    M^nr^b  S5«    %  SMmul.  145, 
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precision  have  the  courtSi  therefore,  scrutinized  these  private  claims* 
or  prescriptive  rights  or  tnoduses»  which  always  are  in  contradic- 
tion to,  and  derogation  of  the  common  law.  No  otherwise^  in 
hct,  can  the  rights  of  the  church  be  now  invaded,  curtailed,  or 
defeated^  than  by  fabricating  moduses  by  some  of  the  means  before 
alluded  to.  We  shall  endeavour  to  eUicidate  the  principle  by  a 
methodical  adaptation  of  the  cases. 

Modus  Decimandi  (commonly  called  a  mo^us)  is  where, 
by  custom,  a  peculiar  manner  of  tithing  subsists  from  time  im- 
memorial, difiering  from  the  common  law  of  taking  tithe  in  kind; 
which  woiild  have  taken  place,  in  case  such  peculiar  manner  of 
tithing,  or  modus,  had  not  been  allowed  of  in  the  particular  place 
and  instance.  This  commutation,  or  substitution  for  the  common 
law  rule  of  tithing,  may  consist  of  a  pecuniary  compensation  tor 
the  tithes  in  kind  i  or  of  a  recompence  in  work  or  labour,  or  of  a 
sm^ler  quantity  of  titheable  matter  in  greater  maturity  or  perfec- 
tioif^  than  when  it  is  strictly  titheable  in  a  cruder  state ;  or  (rf*  tithe 
of  some  matter  abounding  in  a  particular  district,  not  strictly 
titheable,  in  lieu  of  things  that  are  titheable  de  communijure,  which 
were  scarce,  or  to  be  had  with  difficulty  in  the  same  place*  In 
a  w(^  every  special  manner  of  tithing,  differing  in  any  manner 
fifom  the  common  law  right  of  demanding  tithes'  in  kind,  is  a 
modus.  And  in  order  la  bring  this  anomalous  system  of  tithing  to 
some  consistency,  the  following  rules  have  been  established  as  the 
criteria  of  an  available  modus. 

*  1st,  Every  modus  must  be  certain  and  invariable. 

2nd,  The  thing,  given  or  done  in  lieu  of  tithes  must  be  (or 
rather  have  been)  beneficial  to  the  parson*  and  not  ohiy  to  third 
persons. 

3rd,  It  must  be  something  diflercnt  from  the  thing  compounded 
for,  and  not  a  part  of  it. 

4th,  A  modus  for  one  species  of  tithes  shall  not  be  a  dischajge 
from  the  payment  of  any  other  species  of  tithe. 

5th,  The  modus  must  be  in  its  nature,  as  durable  as  the  tithes 
discharged  by  it. 

6th,  The  modus  must  not  be  rank :  that  is,  it  must  not  much 
exceed  what  the  value  of  the  thing  discharged  was  before  the  time 
of  memory. 

The  manner  of  laying,  pleading,  and  enforcing,  or  resistiDg 
paytncnt  of  moduses;  will  fall  within  the  scope  of  the  last  boo;k. 


»  ■«  .' 
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After  oxieaTOuring  to  illustrate  and  establish  these  six  rules  by 
aathorities,  for  facilitating  and  methodizing  the  doctrine  of  xno- 
duses,  the  determination  of  the  courts  shall  l)e  alphabetically  ar- 
nogod,  in  order  that  the  moduscs  or  discharges  may  follow  the 
order,  which  we  have  observed  of  the  things  discharged. 

As  to  the  first  rule,  that  the  modus  must  be  certain  and  invariable,  "t  '"l«  erf* 
it  is  obvious,  that  an  uncertain  or  fluctuating  modus  could  not  have  iovArubiiiry* 
been  settled  from  time  immemorial:  for  proof  of  prescriptive 
sameness  is  the  very  basis  of  such  modus.     Therefore  in  Bean  (or 
£«Jfl)  V.  />£!,  A.  D.  17x3  *i  a  modus  of  is.  in  the  pound  upon 
the  rack  rent  or  value  of  farms  underletten  in  lieu  of  small  tithes, 
washolden  void  from  the  uncertainty:  for  how  is  it  possible,  that  Io»t«nce8  of 
the  parson  shall  know  the  value  without  annual  and  constant  suits  ?  ing  void  from 
101715,  the  same  point  was  adjudged  in  Shapterv.  MitchelH,  uncertaiaty. 
10  17x4^  in  Harrison  v.  Sharp  J.     In  Byne  y.^Doddertdge^  1701  $, 
Lofd  Chief  Justice //tf// said,  ''a  custom  cadnot  be  applied  to 
•*  rents  reserved  from  time  to  time  upon  frequent  new  reservations,'* 
and  in  Startup  v.  Dodderidge^  17C5  ||,  the  court  hel4  the  like  lan- 
guage.   "  This  was  a  void  modus,  being  an  uncertain  recompence 
''for a  certain  duty.'*     In  like  manner  are  all  distributive  mo- 
dusesvoid,  from  uncertainty,  as  was  adjudged  in  17 21,  in  the 
case  of  72<r/9»  V.  Clayton  ^f  which  was  a  pretended   modus  of  3/7V 
for  house,  hay,  hens,  and  yard,  viz.  id,  for  hay,  id,  for  house  | 
for  hens,  \  for  yard.     Indeed  every  species  of  uncertainty  that 
affects  the  modus  is  equally  fatal.     Thus  in  Carleton  v.  Bnghtwell^ 
1729**,  (we  quoted  it  before  for  another  purpose)  before  Sir  Joseph 
Jelytt,    In  a  bill  for  tithes  in  kind,  the  defendant  insisted  on  se* 
feraimoduses,  one  of  which  was,  that  the  inhabitants  of  stich  a 
tenement,  with  the  lands  usually  enjoyed  therewith,  had  been  ac« 
customed  to  pay  such  a  modus  for  tithe  corn  tf » 

♦  I  Wood  537.  2  Rayn.  from  Dodd's  MS.  who  quotes  11  Rep,  16.  Hob.  it. 
SMdd.  73.  Cro.  Car.  or  El.  6fx,  671.  a  Leon.  117.  2  Keb.  a*o,  318.  Laich 
110.    Sid.  4^     3  Mod.  23a.     God.  425,     Hob.'6e7.     Leon.  127. 

f  %  Wood  13.  X  2  Wood  224.  ^  1  Lord  Raymond  696. 

1 1  Gwtl.  592.  Vid.  alio  like  case  between  the  tame  parties;  i  Wood  483,  io  Ex. 
tbquer,  1696. 

f  Banb.  80.    %  Wood  i9o.  •♦.Cox'  Pr.  Williami,  ii,  462. 

ft  By  the  regbcer'a  book,  no  such  nodus  for  tUhe  com  appears  Co  h^ire  beeo  fa 
|aes(ioD  in  (he  cause ;  but  the  defendants  by  rheir  answer  1  nil ited  that  **  alt  oecupurs  <f 
fjrm  hoKus  below,  or  oo  the  north  side  of  a  lane  called  Bttrfietd^tsnef  wirh  the  lands 
im§tlj  oecapied  tlierewith,  hate  time  out  of  mind  paid  3^.  it  A&Mtfr/kmx,  Jnilfrach 
year,  for  e4oh  cow,  and  Mti  occapiers  of  farm  houses  above  the  un*  tane»  oc  -mi  the 
iottth  side  tbereol^  with  the  lands  Mtitally  occupied  thetewith,  haife  time  out  of  nind 
fuA  %d,  yearly  ibr  each  cow,"  in  lieu  of  lithe  of  milk  in  kind.  Hif  honour  declared 
Ibis  modtti  to  ht  nocertaio,  and  dicccied  as  aceount*  'Reg.  lib.  A,  %f^j%  f»l.  417. 
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•*  Cur^s  This  is  quite  uncertain » the  house  may  fall  down,  or  be 
*' uninhabited,  and  then  no  modus  will  be  payable;  also  nothing 
"  can  be  more  uncertain,  than  lands  usually  enjoyed  with  the  tc- 
*'  nement»  since  the  lands  let  with  a  fi^rm  house,  may  probably  be 
"  often  shifted/' 
'Travh  r,  Thc  Gourt  of  Exchequer,  in  1779  determined  that  id.  in  lieu 

^abiecaie.  of  tithe-hay  of  the  lands  occupied  with  each  hoiise  in  the  parish 
was  void  from  uncertainty :  this  was  in  the  case  of  Travis  v.  Oxton, 
Whitehead  and  other: t  which  is  one  of  thc  late  tithe  causes,  which 
raised  some  degree  of  ferment  out  of  court:  it  was  heard  10  suc- 
cessive dajs  in  the  Court  ot  Exchequer,  who  refused  to  send  it  to 
a  Jury,  and  upon  appeal  to  the  lords  the  decree  of  the  Exchequer 
was  reversed.  Their  lordships,  (chiefly  by  thc  argument  of  Lord 
Mansfield)  thought  proper  to  direct  an|  issue  to  try  the  nature  of 
the  payment  of  this  id,  modus.  Anstruther  has,  in  a  note,  given 
the  following  succinct  account  of  this  case*. 

-    *  See  7  Br.  Par.  Ca.  49.  and  a  very  full  repoitof  this  case  in  3.  Gwil.  1066  to  109^; 

•  -be  hat  favoured  ua  with  Lord  Mansfield'x  argument  from  a  note  of  Lord  Redtsdede'ii 

in  which  is  the  (ollowii)g  instructive  and  interesting  passage  :  it  shews  the  grouiiJ  oflheir 

lordshipi  decision ;  and  how  apt  ihe4>ublic  has  been  to  continue  \\\  ermr.'  '*  From  that 

'**  decree  there  is  this  appeal  to  your  lordships ;  And  the  ifog^e  point  on  the  appeal  iti 
**  that  there  should  be  an  issue  to  try  the  tegal  right;  that  the  issue  sbouU  be  directed  (o 
'*  try,  whether  th^  vicar  was  endowed  of  the  tithe  of  hay.  This  the  appelUnts  argue 
"  on  two  grounds :  i^t.  that  the  conclusion  does  not  follow,  supp^sing  thc  facf  to  oe  t^Cf 
■<  which  the  vicar  conteuds  for>  that  a  penny  was  paid  for  every  bouse  as  for  hay«    sdiy. 

•*'  by  the  rule  of  the  commoo  laW|  a  «icar  claims  by  his  eodowmeott  he  receives  heie  a 
*^  pecuniary  paymeotf  of  which  he  was  endowed  in  lieu  of  tithe,  and  such  endowsa'Bt 
*<  was  of  the  money.  Upon  that  pact  of  the  argument,  if  the  case  rested  there,  as  to 
^  the  endowment  being  of  money  ^o  lieu  of  tithe,  1  do  not  at  preaenr  see  any  grooiid  to 
**  difier  from  the  Court  of  Exchequer.    It  ii  well  known,  that  in  nost  a^ckiDr  tioKS, 

■  ««  whenever -cbere  was  an  appropriation  of  lands  to  a  leligiova  home,  the«^  m\%  a  perpe* 
^  tual  vicarage,  and  that  viearage  was  to  be  endowed.  There  were  three  ways,  in  which 
**  a  religious  house,  that  had  the  land  appropriated  to  them,  (and  it  often  happened, 

.  **  that  they  had  the  property  of  the  greatest  part  of  the  lands)  there  were  fbree  eubjccts, 
a  with  which  the  vicarage  might  he  endowed.  It  might||ftv«^  iapds  by  W9y  of  «gFtnMDtt 
*<  ii  might  have  a  pension  by  way  of  chaig^  issuing  out  of  the  religious  bouse;  if  ^h^ 
*'  gave  a  pension,  they  did  not  give  the  tithes ;  and  if  they  gave  the  tithes  they  did  not 

.<<*jgi?e  a  fension.  Another  way  of  endowing  was  with  a  panxi  of  the  parsonage,  with 
*<  all  the  saiall  tithes,  or  tiihe  of  bay,  perhaps  tithe  of  coro^  frartieular  -^aiTtiotihe 
«*  great  tithes*  But  when  a  pension  isgiveo,  {and  there  great  copfastoa»  io  jny  a pfisbcs* 
*'  iion,  has  arisen  in  the  argumeoit)  they  aay,  ihat joooey  iifas  given  io^'ead  o£  the  tithe; 
«*  it  is  iiicorrecl,  for  it  is  money  given*  aud>  no  tubes.  It  is  iaspcssuble  to  give  sntacy  ss 
•*  a  satisfaction  for  tklMs ;  noney  is  given*  and  aw  r///6«r.  iThe  vica  r,  they  say,  ^kis»ch 
*«  anonotMl  sum  of  siQOSy  instead  of  «iibes;'QO(  Hie  taprnptiatorgave  him  notitbrs 

'.  •<  iheiCf^bat  mooey  only.  Where  tfacns  is  a  pAijIoo*  i£  this  is  a  pension,  it  is  no  fi|«- 
<*  meot  of  tbe  right  lo  UsHetta  kind;;  <.  A  teligiaus  Muse  fould  not  endow  a  vicar  w<^ 

,  M  tkbes  io  kM»  Sttd  thoo  sMbe  an-agrttiaeot  .with  hi«v  4^  these  tithes  ihowhi  be  paid 
*«lii  a  jMOMr  cootfnry  to  law.    Xbey  shall  no)  givchiia  tithes,  and  thnk  iaju  h%  sbali 
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The  vicar  the  pUbiciff  xlaimed  to  be  endowed  with  tithe  of 
toy;  the  occupiers  set  up,  and  clearly  poved  in  evidence^  a  modus 
nf  id.  called  the  tilt  penny^  for  the  lands  occupied  with  every  farm 
house  in  the  parish,  in  lieu  of  tidie  of  hay  of  these  lands.  The 
number  of  these  tilt-pennies  payable  to  the  vicar,  had  necessarily 
varied  from  time  to  time,  as  the  lands  were  divided  among  a 
greater  or  smaller  number  of  4K:cupiers.  The  court  held  this  modus 
clearly  bad  on  account  of  the  uncertainty,  and  relied  on  Turton  v* 
Clitfim  Eunh,  8o.  They  then  proceeded  to  decree  payment  of 
tithe uf  hay  in  kind;  for  a  modus  bad  in  law,  is  a  valid  compo* 
sition,  so  long  as  it  is  allowed  Co  subsist,  and  is  a  satisfaction  for 
the  tithes  during  that  time ;  but  the  receipt  of  any  payment  in  lieu 
of  any  species  of  tithes,  is  as  much  a  perception  of  that  tithe  as 
payment  in  kind ;  and  per<^eption  of  tithes  by  the  vicar,  is  evidence 
of  an  endowment,  and  therefore  supports  the  allegation  in  the 


"  The  judgment  was  delivered  by  Mr.  Baron  Eyret  for  the 
Lofd  Chief  Baron  Smyths  who  was  unable  to  attend  the  court*"  , 

The  defendants  appealed  to  the  House  of  Lords  against  this  de- 
cree, and  seem  to  have  rested  principally  upon  its  not  having  been 
clearly  made  out,  that  this  tik^pennj  was  in  Ueu  of  hay-tithe.  And 
open  this  ground,  and  the  non-payment  of  tithe  of  hay  in  kind  to  / 
the  vicar.  Lord  Mansfield  thought  that  the  claim  of  the  vicar 
should  not  be  decreed  in  a  court  of  Equity  agamst  the  common 
law  right  of  the  rector,  where  no  endovmietit  appears,  and  any 
doubt  is  raised  in  the  proof.  Upon  his  lordship's  motitxi,  the 
House  of  Lords,  on  the  26th  of  January,  1779*  reversed  the  de- 
cree, and  directed  an  issue  to  try,  WhttberAhi  tilt -penny  had  been 
occtfted  and'faid  as  a  composition  or  mddus;  in  Ueu  and  satirfaction 
•ftifhe  hay,  ,  '  .    ^ 

In  a  very  recent  case,  I79i>  Afarkham  v*  Lay  cock  *,  som^  of  the  ^d.  per  «. 
defendants  «fft  up  zmfdus  payable  at  Mdsvmmer^  of.  2^  for  each  J*^  °/„^ 
«nd  every  oxgang  of  lai)d,  containing  16  acres  of  arable,  meadow,  bie,m€«dow. 


**  t^lfaon  Jo  ft  «PS]^  tfar  hw  stjn  c«i^  apt  Uve  a  kgal  b<gioivjig.  Tbe.eTi4ence  of 
*'ifcrf«jipeotof  -maoby  iorcbc lica» of  tithes, it  theo aa  eti4eoc4 of  l^e  Cjo^ofvaB^ot of 
**  the  «ihB.  What  Mr.  M 4iis&id  itay»  Imi  wgf  ht  on  that ^  ^uftitM«r  il^9^  ^f^xe  a 
**  aodQ  it  apt  up  m  aa  aBs.«er  to  a  bni  Iw ou^ht  by  a  tkar,  and  that  4lir0<^i4f  condemocil 
'*«Mk  fine^f .  itr  the  ?icar  hat  a  ri|hc  loathe  iKhet  tir  ktn4,  tecavftt  it  it-evideo<v  lof 
^*^iffnJBwiiieat;prithe<idwt.  ^  Whoit  tohMetthfea^  Tbey  «iilooA<»  t9^th$cCaitov, 
'^iHbati^iiipalLrifhtio  tktuL  Wbo'ti  tohawiihaln  b^tbe  «M«r^vXh«^'vej^J 
'*  Ml  iiti  Indkkd  c»  diier  ItoM  the  Couit  of  £xchM{Qer  aq  that  poiiH;i  bat^u^ig  if^  wpubl 
^^itiefldcdvrUhbadcame^imces,  mid^^«idapiAtf«(^tbattBt.«9>al^4d<4v'    .  i^.i 
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and  putun,  joid  paitture,  after  the  rate  of  seven  yards  to  the  poto  or  perch»  by 
■flccrtaialj.  them  occupied  within  the  parish,  in  lieu  of  the  tithes  of  grass  made 
into  hay  yearly,  arising  within  the  said  oxgang  of  land  ;  and  the 
defendants  state  the  quantities  of  arable,  meadow,  and  pasture 
land  occupied  by  them  fespectively  in  the  years,  for  which  an  ac- 
count of  tithe  hay  was  demanded  by  the  bill.  Against  the  legality 
of  this  modus  Lord  C.  B.  Eyre  pronounced  a  very  elaborate  judg- 
ment, which  is  to  be  seen  from  his  own  MS.  notes  in  Sir  Henry 
GwiHim^f  in  which  he  said,  **  U  thi$  modus  had  been  suflicieotly 
supported  in  fact  by  the  evidence,  even  if  it  were  now  established 
by  the  verdict  of  a  jury,  $till  we  could  make  no  decree  upon  it ; 
for  we  are  of  opinion,  that  this  modus,  ab  it  is  laid,  is  bad  in  point 
of  law.  I  have  already  said,  that  it  is  neces^ry  to  the  validity  of 
a  modus,  that  it  should  be  a  certain  recompence  for  a  certain  dutyt 
There  is  a  class  of  cases,  upon  this  head  of  moduses  void  for  un- 
certainty, in  Startup  v.  Dodderidget  2  Lord  Raymond,  1158.  They 
were  referred  to,  and  considered  by  us,  in  the  case  of  Travis  v, 
Oxtorif  where  a  hay-penny  was  set  aside  on  the  ground  of  uncer* 
tainty.  If  the  modus  had  been  establishetl  in  that  case,  not  one 
of  the  ancient  messuages  would  have  psiid,  if  (hey  happened  not 
to  have  mowing  lands;  and  if  they  bad,<and  all  the  mowing  lands 
had  belonged  to  one  messuage,  the  only  recompence  would  have 
been  one  penny,  which  was  unreasonable,  and  therefore  the  moiui 
was  void. 

**  As  the  modus  is  stated  in  this  cause,  the  oxgang,  in  respect  of 
•which  the  payment  of  34^.  is  to  be  made,  *is  to  consist  of  arable, 
meadow,  and  pastfirc,  and  without  any  specification  of  propor* 
tions ;  and  there  is  nothing  to  pay  for  an  oxgang  of  arable  only, 
or  an  oxgang  of  arable  and  pasture.  By  the  fluctuation  of  lands 
in  this  parish,  it  may  happen,  that  the  arable  may  be  occupied  se- 
parate from  the  meadow  or  pasture,  as  for  instance,  suppose  the 
number  of  acres  in  this  parish,  would  make  100  oxgangs,  at  16 
acres  to  an  oxgang,  and  each  of  those  oxgangs  consisted  of  arable, 
meadow  and  pasture;  there  would  then  be  100  three-pences  to  be 
paid  to  the  vicar,  in  satisfaction  of  liis  tithe  tor  the  meadoir.  Bui 
suppose  one  half  of  those  oxgangs  to  have  no  meadow,  to  be  dis- 
tributed amongst  the  other  fifty ;  in  that  case  the  vicar  couki  have 
but  three-pence,  which  brings  the  case  within  the  same  principle 
as  that  of  Travis  v.  Oxton.  And  this  will  not  be  the  case,  if  we 
suppose,  that  it  were  proved,  which  it  is  not,  that  this  modus 

•  4  CwU.  X339. 
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was  payable  for  every  oxging  of  land,  whether  it  had  any  n>e^ow 
or  not  in  ity  so  as  to  make  the  whole  parish  contribute  a  certain 
sum  at  all  events  to  the  vicar,  which  sum  shall  be  neither  more 
nor  less;  because  in  that  case,  (the  case  1  first  put}  all  the  lands  in 
the  parish  reduced  to  their  own  proper  oxgang,  contribute  their 
proportions  to  one  fixed  and  certain  recompence  for  the  tithe  of 
the  meadow  land,  which  will  be  always  payable  to  the  vicar  out  of 
the  specifick  lands,  independent  of  the  uncertainty  and  fluctuation 
of  the  occupation. 

"  The  conclusion  is,  that  this  modus,  being  neither  proved,  in 
iacr,  nor  good  in  law,  the  plaintiff  will  be  entitled  to  tithe  hay, 
which  he  prays  by  his  bill/* 

Several  other  moduses  have  been  set  aside  for  various  grounds  of  Further  ia. 
uoccftainty:  as  in  BarweUy\  Coates,  1723*,  one  shilling  at  Eas-  J^'^^'j^^'^be- 
terinlieu  of  tithe  hay  of  a  farm:  In  Birch  v.  Stone  \^  I72i4»  the  ing  void  from 
parsons'*  meadow  and  beast  grasses,  in  lieu  of  tithes  within  the  "^'^^'^^^^^J^- 
pirish:  in  TulUy  v.  Kilnj^  I723t»  to  Carty  a  cartload  of  turf  to 
die  parsonage  house,  in  lieu  of  tithe  of  hemp,  flax  and  hay.  In 
Pbilifsv,  Sjnus  mnd  otbtrt,  and  vice  versa  §,  i^^Sy  3^*  4^*  pay- 
able for  every  score  of  sheep  at  Easter,  or  otherwise,  when  the 
sheep  shall  be  sold :  and  in  Finunck  v.  Lambe,  1758 1|,  a  fodder  of 
hay  in  lieu  of  tithe  of  hay  of  the  whde  township :  in  Scott,  D.  D. 
▼•  Fenwici  and  others t  1783^ ,  a  yearly  sum  payable  by  the  occu- 
piers of  ancient  tenements  for  the  tithe  of  hay  from  commons. 
In  this  last  case  Lord  Chief  ^ron  Siyiiner,  ^vho  was  noted  for 
tlie  peculiar  attention  he  gave  to  all  tithe  causes,  thus  spoke,  **  The 
modus,  as  it  is  alledged,  i.  e.  for  hay  and  agistment  cannot  be  sup- 
ported. It  is  not  proved,  that  by  any  usage  or  custom  antecedent 
to  the  time,  when  the  inclbsures  were  made,  any  modus  was  paid 
in  lieu  of  any  tithes  arising  on  the  commons;  and  the  usage  sinc9 
the  enclosure  has  been,  as  to  these  allotted  lands,  in  direct  contra- 
diction to  such  a  modus;  for  tithe  in  kind  has  been  paid  for  these 
lands  both  of  hay  and  agistment.  Nor  does  it  appear,  that  any 
agreement  was  made  with  the  rector,  at  the  time  of  the  enclosure, 
respecting  the  payment  of  any  modus  for  tithes,  or  for  saving  the 
rights  of  the  owners  of  the  farms,  over  the  lands,  when  they 
sbevM  be  enclosed ;  and  without  some  agreement  it  might  be  a 
qi]cstiot>,  which  it  is  not  now  necessary  to  discuss,  whether  the 

*  Boob.  uf.  f  Dec.  book  113  ap«  1  Gwil.  ^49.  }  Buob.  116. 

\  Boob.  171,  and  Decree  book,  5  Feb.  1725.  ||  Amb.  365. 

1  3  GwiK  2252,  from  MS.  «f  Lord  Chief  Baroo  Skjnner,  who  gare  judgment  ia 
tbat  caae. 


^04  Of  Prescrrptionf  Cmp9sirionSi 

9 

modtif  was  not  extinguished  by  the  enclosure  ?  But,  sapposipgthat 
by  usage  antecedent  to  the  enclosure,  a  modus  of  one  penny  had 
been  paid  for  the  farms  and  tlie  commons,  it  could  not  bav^  been 
paid  for  hay  on  the  commons ;  for  the  commons,  by  the  nature  of 
them,  and  of  the  rights  over  them,  could  not  have  produced  hay. 
Such  a  usage  could  not  have  afforded  4  presumption  of  any  ancient 
agreement  on  the  part  of  the  rector  to  receive,  and  on  the  part  of 
the  owners  of  the  farms  to  pay  an  annual  sum,  in  lieu  of  the 
tithe  of  a  tithable  matter,  which  at  the  time  of  making  it,  could 
iTot  have  been  in  contemplation  of  either  of  the  parties,  as  the 
subject  of  their  agreement,  and  over  which  one  of  the  parti^  had 
no  right.     For,  supposing  the  ancient  rights  of  the  owners  of  the 
farms  to  have  been  continued  after  the  enclosure  ;  yet  the  right  of 
the  owners  of  the  farms  could  not,  before  the  enclosure,  be  ex* 
tended  to  any  exemption  from  payment  of  tithe  of  hay  ;  because, 
if  hay  had  been  produced  on  any  part  of  the  common,  it  would 
not  have  belonged  to  the  owners  of  the  farms,  who  paid  the  mo- 
dus, but  to  the  owner  of  the  land,  on  which  it  grew,  who  was 
the  lord  of  the  waste.     Considered  in  any  light,  this  modus,  in 
the  manner  it  is  allcdgcd,  for  hay,,  and  agistment,  cannot  be  sup< 
ported.*' 
id  rule.    It       ^^  ^o  ^^^  second  rule,  since  every  modus  is  but  an  immemo- 
mu»i  be  be-  fj^l  Composition,  it  must  be  of  course  presumed,  that  the  pawon 
the  parsoo.     would  not  have  entered  into  it,  for  any  consideration,  that,  was  not 
in  fact,  or  intended  to  be  beneficial  to  him  and  his  succ^essors* 
Therefore  was  it  said  by  ForUscue  in  Chapman  v.  Bishop  of  Lin- 
coin  and  others^  et  vice  versa,  1 730  * :  '*  The  modus  to  repair  .the 
*'  church  could  not  be  good,  because  the  parishioner  was  bound 
**  to  do  it,  without  such  a  modus  ;  and  doing  it  was  no  benefit  to 
**  the  parson ;  but  if  it  had  been  to  repair  the  chancel,  it  had  been 
**  a  good  modus  ^  for  that  would  have  been  an  advantage  to  the 
*'  parson."     In  1587+,  Saveli  v,  Pf^ood,  51.  paid  to  the  parish 
clerk,  was  not  allowed  to  be  a  good  modiis  in  discharge  of  tithes ; 
and  in  i^gi*  in  Scong  v.  Baker  1^^  finding  straw  for  the  body  of 
the  church  was  not  considered  a  good  modus,  in  discharge  of  tithe 
of  hay,  the  parson*having  no  seat  in  the  body  of  the  church. 
%i  rule.  As  to  the  third  rule,  a  Fmaller  quantity  of  one  titheabie  matter 

Must  not  be  j^  ^^  g^^^j  ^ipdus  for  a  larger  quantity  of  the  same  matter,  as  in 


a  part  of  the 


'  ♦  Mo«.  2(6.    Eq.  Ca.  «br.  367.     Fitzgib.  XI9.    2  P.  Williami  5(65.   BeiDaf4)i»f' 
B. R  233 • 
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Mam  Y.Hdtofi,  1722*.  a  modus  was  insisted  upon  that  the  rcc-  thinf  com- 

t     •  r        pouft4cd  for* 

lor  had  always  enjoyed  a  small  meadow  (producing  about  four 
hds  of  hay)  in  lieu  of  the  tithe  of  a  large  one  (producing  about 
150  loads  9)  but  the  court  held  it  impossible  to  conceive » that  men 
in  their  senses  shoOld  accept  of  4  instead  of  15  loads,  and  therefore- 
rejected  the  moJus.  In  Torrian$  v.  Legg^t  1763  +,  amongst  many 
moduses  over-ruled  for  different  reasons,  was  one  of  4^/.  for  every 
orchard  in  lieu  of  the  tithes  of  all  fruit  trees  in  the  parish,  because 
itwasamodu«  of  one  tithe  in  lieu  of  another.  Yet  it  has  been 
said,  that  this  rule  slppltes  only  where  the  things  are  titheable  di 
'jure,  but  not  by  custom  J. 

The  fourth  rule  is,  that  a  modus  for  one  species  of  tithe  is  no  4ih  ru^e. 
discharge  from  the  payment  of  another  species  of  tithes.     It  is  one  species 
dot,  that  this  would  be  discharging  tithe  by  tithe,  which  cannot  j[,c*ha*I^i  for 
be.   Thus  a  modus  of  4d.  for  every  milch  cow,  would  discharge  another, 
the  lithe  of  milch  kine,  but  not  of  barren  cattle,  or  the  tithe  of 
herbage  J-     They  are  all  titheable  by  common  law ;  and  therefore        ' 
a  modus  for  one  cannot  be  a  discharge  for  another. 

The  fifth  rule  of  the  codurability  of  modus  and  tithe,  is  fully  5th  mlc. 
widiin  the  doctrine  before  laid  down,  as  to  the  certainty  of  the  ^^  "jj^ 
modus.    There  must  not  be  an  uncertain  recompence  for  a  certain  mutt  be  of 
duty.    In  Hardcastk  v,  Smithmn  and  Slater^  1745  ||.  Lord  Hard*  Jioq.    "™" 
wide  said,  ••  The  second  objection  was,  that  the  modus  ought 
wbecmain  ia  the  point  of  quantity,  and  in  point  of  remedy;  and 
in  general,  the  rule  of  law  is,  that  a  modus  ought  to  be  equally 
certain  as  the  tithes,  in  lieu  of  which  it  comes :  and  is  so  laid 
*^n  in  a  case  in  the  Court  of  King's  Bench,  of  Startup  v.  Dod^ 
^dlf  •[,  that  a  modus  ought  to  be  as  certain  as  the  duty^  whuh  it 
^Unjedbyit.     To  say  it  must  be  equally, certain,  does  not  mean, 
ihat  h  is  to  be  weigjjjed  by  grains  and  scruples.     Iii  a  case  in  Hob. 
39»  there  was  a  modus  for  a  park  of  is.  a  year,  and  a  shoulder  of 
way  thml  deer  kitted  in  the  park,  which  is  now  disparked.    Con- 
»ter  how  uncertain  this  wa.{,  for  the  owner  might  kill  none:  and 
yvt  Lord  Hobort  was  of  opinion,  after  it  was  disparked  the  modus         ^ 
tttnained  of  2/.  a  year.     I  mention  this  to  shew,  that  when  books 
t>y,  that  the  modus  must  be  as  certain,  they  mean  it  must  be  so 
ttcn  to  a  Common  reasonable  intent."     So  a  modus  that  every 
»fthabitant  of  ai  house   shall   pay  4^.  per  annum,  in  lieu  of  the 
owner's  tithes  is  no  good  modus  \  for  as  Lord  King  observed  in 

i Burn.  Ec.  L.  393.  f  Bl.  rep.  410.    a  Rayn.  519.    30^11.909.    >    - 

t  Oe|.  p.ft.  c.  a.  ^  Org.  p.  a.  c.  xfi.    ^aros.E.i.,  5192. 

I  SAtk.  345.  1  Silk.  657. 
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the  before  mentioned  case  of  CatUton  v.  BrighHvellp  the  htusemtj' 
fall  dowHt  or  be  uninhabited^  and  then  no  modus  will  be  payable, 
6&  niicThe      As  to  the  6th  and  last  rule,  it  is  obvious,  that  every  bargain  or 

snoous  mutt  •  %  e 

notbennk.*coR)position,  which  is  supposed  to  have  pre-existed  the  time  ot 
memory,  must  necessarily  bear  a  proportion  to  the  value  and  price 
of  the  qmd  and  the  pro  quo,  of  those  days.  Whatever  modus 
then  notoriously  exceeds  such  proportion  is  deemed  rank:  numercus 
tre  the  instances,  in  which  the  courts  have  rejected  moduses  upon 
SJ*^  **^.  this  ground.  Lord  Thurlow  said  in  Bishop  v.  Chichester,  1787  *, 
Atticf.  that  the  rankness  of  a  modus  depended  upon  the  history  of  money, 

and  certainly  was  in  itself  a  question  of  fact  and  not  of  law:  but 
although  it  were  a  question  of  fact,  it  was  a  question,  which  the 
court  had  frequently  decided.  If  a  modus  were  notoriously  rank, 
there  was  no  reason,  why  a  court  of  equity  should  direct  an  issue 
to  try  a  fact  of  v/hich  it  wa»s  perfectly  satisfied.  <*  The  foUowiiq; 
moduses  have  been  holden  rank  by  the  courts,  viz.  51.  per  acre  of 
wheat  and  rye ;  4^-  per  acre  of  summer  corn ;  and  3/.  per  acre  d 
grass,  Benson  v.  fVathins,  1716+:  \L  j^s.  per  annum  for  a  bim 
modus :(;  in  Loveday  v.  Moorer,  1720,  I2//.  for  a  milch  cow; 
Franilyn  and  others  v.  Master  and  Brethren^  of  St.  Chss  end 
others  §9  I72iir  3^-  for  every  lamb  yeaned  in  the  parish ;  Godded 
V.  Keble,  172211,  I  J.  per  acre  for  tithe  hay ;  Bate  v.  Hodges,  1723^1 
48/.  per  annum  for  a  manor  of  the  annual  value  of  80/. ;  Eiinx* 
Pigottp  1745  **,  4/,  Id.  payable  yearly  on  a  day  certain  for  t 
farm  worth  3c/.  per  annum,  1731+t,  51.  an  acre  every  year,  for 
all  lands  sowed  with  wheat;  2s.6d,  an  acre  for  all  lands  sowed 
with  oats  or  any  other  grain  excepting  wheat;  ix.  ^d»  an  acre  for 
all  grass  lands  mowed,  called  uplands  or  forest  lends -^  2s.  an  acrt 
for  all  grass  lands  mowed,  called  meadow  or  pasture  lands,  in  lieu  of 
all  tithes  of  hay,  grass,  and  pasture .  I  n  Torriano  v.  Legge,  1 736  JJ» 
2x,  per  acre  in  lieu  of  grain  reaped  on  enclosed  arable  land,  and 
Ij.  €d.  per  acre  of  such  land  in  common  field,  Gale  v.  Carpenter, 
1768  §§;  4^.  per  acre  of  wheat,  and  2s.  per  acre  of  lent  corn, 
Hulse  V.  Munk,  1769 1||1:  a  modus  or  customary  payment  in 
money  of  4/.  and  no  more,  for  every  ten  lambs  depastured  or  ftt- 
tened;  2x.  and  no  more  for  every  five  such  Iambs;  4^.  a  piece  for 

♦  4  Gwil.  1350,  from  t  MS.  of  Mr.  Cox.  f  Bunb.  lo. 

%  z  Wood  15  2.   .Lofd  Chief  B^ron  Maedwald  inclined  oot  to  decree  aay  lam-BO' 
As  as  rank:  Atkym  v.  Lord  l^^illougbiy  de  Broke^  2  Ans.  402,  1794. 

^  Buob.  7S.  B  Bonb.  105.  5  Bunb.  125.  •»  3  Aik.  19'' 
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iB  sucli»  under  6ve ;  abtid  for  all  such  above  five»  and  uaiet  ten j  4^^* 
apiece,  and  bo  more,  yearly 9  at  the  time  when  the  rector's  tithe* 
gttbeier  or  rarmer  thereof  collected  the  tithe  wool»  in  lieu  of  the 
tidiciof  such  laoibs;  and  for  all  other  lambs  bred  whhin  the  said  ' 
fuith,  yi.  and  no  more,  yearly  payable  as  aforesaid*  for,  and  in 
Ecu,  and  in  satisfaction  of  the  tithes  of  and  for  all  such  other 
hmbs;  fFo^d  v.  Harrison^  1769  *i  3^4  for  every  lamb*  in  lieu  of 
tbe  tithe  of  lambs  and  agistment,  so  notoriously  rank,  that  the 
donccllor  would  not  send  it  to  a  jury ;  and  zs.  bd*  per  acre  of  com 
aodgiain.  Bishop  v.  Chichester. 

Ah  alfhaieiical  list  of  such  Moduses  or  Special  Customs  as  have  teen 

allowed  of  by  the  Courts  of  Law. 

Abbey  Lands.  For  their  exemptions*  privileges,  and  dis-  Abbey 
charges  from  payment  of  tithes,  see  what  has  been  before  said  ^*"^*' 
under  the  heads  of  the  statute  law  and  elsewhere, 

Afttrmowth.  (After-grass,  lattermowih,  eddish,  rewine.)  In  After. 
Anlrej  V,  Johnson^  43  Eliz.  cited  in  Andrews  v.  Lanei,  1 633,  ™**'^ 
this  diflference  was  taken ;  that  where  the  prescription  is  to  make 
the  first  mowth  (or  mathj  into  perfect  hay,  there  it  is  a  good  modus 
iicmandi  for  the  second  mowth  \  \  for  there  is  a  reciprocal  benefit 
toihe parson.  Otherwise  is  it,  where  it  is  to  make  the  hay  into 
grass  cocks,  for  this  is  the  parson's  due  of  common  right.  In  the 
*»Decase,  Lord  Chief  Justice  ^/VW^j^«  mentioned  this  case, 
which  arose  in  Cambridgeshire.  One  prescribed,  that  where  the 
pass  grew  in  a  wet  place,  in  consideration  of  his  carrying  it  out  of 
such  watery  ground  to  another  dr)'cr  place  to  make  it  into  hay,  he 
was  10  be  discharged  of  the  tithes  of  the  aftermowth,  and  held  it  to 
fcc  a  good  modus  decimandi,  I  n  Durram  v.  Booty  §,  1 70 1 ,  a  custom  to 
tfischaige  the  lattermath  of  clover  from  tithe,  in  consideration  of 
tHc  parishioners  making  the  first  growth  into  grass  of  equal  cocks 
«  his  own  expence,  and  setting  out  the  tenth  cock,  is  a  good 
ojAi  decimandi.  The  same  point  determined  in  ^crf  v.  Har^ 
mn,  176911. 

Agistment.  In  Green  v.  Hun%^   I59^i  ^  prescription  that  for  AjistmcAt. 
foung  cattle  reared  for  the  pail,  to  be  milch  ktne,  or  for  the  plough, 
00  tithes  have  been  accustomed  to  be  paid,  adjudged  good.     For 

*  3  Wood  2 $9.  -f  ft  Gui}.  476,  from  Bridgeman^t  MS*  and  Moor,  910. 

X  Oftru  r.  Amttltif  2  Cro.  11 6.  S  ^  Lutw.  Z071.  ||  3  Wood  350^ 

1  Cro.  El.  701,  lod  Moor  910. 
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they  be  tot  the  public  weal»  and  the  pars»on  is  to  have  them  in 
another  kind.  And  it  was  holden,  that  for  pastures  of  such  canlc 
no  tithes  are  due,  for  the  reasons  aforesaid.  N.  B.  This  having 
been  admitted  as  a  good  prescription  or  special  custom,  is  demon* 
stration»  that  by  common  law  tithes  are  due  for  the  pasturing  of  such 
cattle,  as  before  observed. 

In  the  important  and  noted  cause  of  Batman  v.  Aistroppe  and 
others f  1774*,  a  modus  to  pay  4^.  per  acre,  in  lieu  of  agistment 
tithe  of  barren  cattle  above  a  year  old,,  if  fed  one  month  in  the 

AglitmcBt     parish  was  allowed.     In  Warren  v.  Fisker,  1785  t,  the  cour^  dc- 

mufl^l^ify  ^^^^  ^^®y  could  not  direct  an  issue  upon  any  modus,  that  was  not 

the  time  to  laid  with  precision :  and  that  a  modus  for  agistment  tithe  was  fr" 
tally  defective,  from  not  specifying  the  parltcular  time,  for  which 
the  modus  was  payable,  for  the  time  to  be  averedis  most  essential  in 
agistment  tithe. 

It  is  suggested  in  Godolphin  %.  that  there  may  be  a  custom, 

that  strangers  should  pay  the  agistment  tithe  for  their  own  cattle 

.  taken  in  to  depasture  in  another  parish.    Sed  quare.     For  the  case 

ofFacey  v.  Long  §,  therein  referred  to  does  not  apply  to  any  such 

custom, 

Altange.  Altarage  means  generally,  not  only  small  tithes,  but  all  oblations 

whether  in  bread  or  money,  &c«  made  to  the  altar  Q.  And  ^ 
usage,  ^nder  the  word  altaragium  tithe-wood,  though  de  jurt  a 
great  or  rectorial  tithe,  may  pass  to  the  vicar,,  though  the  law  be 
against  it  ^. 

t/.perhogs.      Apples,  A  modus  of  8^.  was  allowed  for  every  hogshead  of 

d**1brair'  ^Y^^^  ™^  of  applcs,  growu  in  the  parish.  Roe  v.  Bishop  ofExen. 

Apples,  good.  1719  **,  2d,  per  hogshead  of  cyder  for  all  appUl;  luade  into  cyder, 
a  good  modus,  and  so  sent  to  a  jury,  Bedford  v.  Samhell.  177S  "H"* 

Asp  treei  *       ^^P  ^^^^  h  ^^^^^^''  i"  Buckinghamsliire  are  not  titheable,  for 

exempt  by     there  it  serves  for  timber.     Anon.  i()i9  JJ. 

Good"cui-         Beans  (as  of  peas)  in  Gumby  v.  Burt,  1 724  §§,  a  custom  is  re- 


*  3  Wood  466.  Id  quoHog  this  case  I  have  referred  only  to  Wood*  ■»  fifief  M 
pleadings  and  decree,  io  which  there  can  be  no  misrepresentation*  Uoaccouotabk  ifC 
the  weight  and  extent  of  prejudice,  and  bias  for  and  against  the  report  and  obsenratioos 
of  the  reverend  plaiotiflr  in  that  cause,  who  in  X77S  published  a  Treadae  on  Agistneat 
Tithe,  and  an  Appendix  thereto  in  1779.  This  Rev.  gentleman  is  rather  sevcfelj  s»- 
mad^erCed  upon  by  Mr.  Rayoer,  (p.  7151)  for  becoming  his  own  solicitor  against  aa  set 
•f  Geo.H. 

t  4  Gwil.  1270,  from  MS.  %  K.ep.  Can.  384.  ^  Cro.Car.  237,  $$9- 

I  God.  339,  340.  II  Rrynold*  v.  Green^  t6».     2  Bulst.  27. 

*•  Bu'ib.  579.  +4  3  Gwil.  MS.  1058,  %%  »  R**-  ^«P-  *3- 

V,  Bjnb.  169. 
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fend  to  as  brine  60od»  for  the  vicar  to  receive  tithes  of  beans  and  tomforvicjr 

o  o        '  .  (q  receive 

peas^  where  the  plough  and  spade  are  used:  but  where  the  plough  tithe  of 
Qoljr  was  used,  there  the  impropriator  received  them.  ^l^^  ^^^^ 

Beech,  as  it  has  been  before  observed,  (p.  1 21)  is  by  custom  kpadeusedj 
considered  as  timber  in.  Buckinghamshire*,   and  therefore  not  pinu^h,  the 
liihcable  there.     And  an  issue  was  directed  in  1724 +,  to  try,  [^^'^'^*^ 
whether  in  the  neighbouring  county  of  Bedford,  it  were  by  custom  Cood  rus. 
not titbeable  as  timber;  which  issue  presupposes  the  goodness  of  berchnor 
the  custom-  pay.ngiithc. 

Cahfes.  Sixpence  for  every   cow  depastured  within  a  parish  ^J.ptr  cow 
payable  at  Michaelmas,  has  been  admitted  a  good  qkxIus  in  lieu  of  calves  aad 
the  tithes  of  milk  and  calves.  Bcscawenv*  Roberts,  1768  J.  "'^'^• 

In  Phillips  v.  Sfmes,  1724$,  8^.  for  every  cow,  and  4^.  for  ^PfJ***^' 
every  heifer,  in  lieu  of  the  tithes  of  milk  and  calves  of  such  cow  and  heifer  for 
heifer,  was  admitted  to  be  a  good  modus.     It  is  not  infreqyent  to  ^ll!^*^ 
observe,  that  in  long  lists  of  moduses  set  up  (the  observation  is  ^uch  co«t 
anade  under  correction}  some  of  them,  which  the  incumbent  has  *"     ^'  ^ 
not  thought  requisite  specially  to  contest,  have  been  less  advisedly 
aiiowed  of  by  the  coiuts.     It  does  not  follow,    because  a  parti- 
cular modus  has  been  allowed  (even  inconsiderately)  in  one  parish, 
that  whenever  a  like  modus  is  pleaded  in  another  parish    it  is 
out  open  to  every  external  and  internal  objection,  which  the  rector  or  - 
vicar  may  urgp  against  the  new  claim.     Each  special  custom  or 
modus  stands  upon  it*s  own  bottom :  one  cannot  be  a  precedent 
for  another.     In  the  case  last  mentioned,  there  appears  an  incon- 
gruity and  repugnance  in  taking  4^.  for  a  heifer,  in  lieu  of  Ci7^and  Hrifen  not 
milk,  which  a  heifer  gives:  now  it  is  dear,  that  at  all  times  in  this  "*'*'^'*' 
country,  a  heifer  has  been  known  as  a  female  beast  of  the  ok  kind, 
that  never  had  a  calf,  and  she  remains  a  heifer  until  she  has  had  a 
calf:  after  that  she  becomes  a  cow.     Such  was  the  opinion  of  the 
12  judges  in  Coolte*sczse  H,  who,  in  I774,  was  indicted  for  stealing 
a  cow,  which,  proving  in  fact  to  be  a  heifer,  he  was  acquitted,  as 
the  evidence  did  not  support  the  indictment.     If  then  from  the  fall 
of  the  calff  and  consequently  from  the  flush  of  milk  the  beast  bc- 
CDoae  «  cow,  the  ftiilk  of  the  same  animal  whilst  she  was  a  heifer, 
was  a  non-entity,  and  therefore  no  valid  or  possible  consideration 
for  a  modus,  as  is  self  evident. 

Incase  there  be  fewer  than  10  calves,  it  has  been  adjudged  a  caif  ao. 
griod  custom,  (which  evidently  did  spring  from  the  canon  law,)  <*"*• 

*  l>ptt»ornc't  cafe,  I  R0I.  Rep.  3^9.  f  Biheyy,  Huxleyt  Bunb.  192. 

\  3  Wood  r74.  S  '^^^^'  ^71*  II  l^Khc'i  Crown  Law  109. 
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that  if  there  be  7,  the  parson  shall  have  one  calf;  if  under  7,  then 
\\d.  or  whatever  custom  shall  direct  for  each  calf*.  Dr  Burret 
says,  (he  produces  no  authority,)  that  in  nnost  places  at  this  day 
the  custom  has  prevailed.  (N.  B.  this  is  no  ancient  modus,)  that 
if  there  be  5,  the  person  shall  have  the  value  of  half  a  calf:  if  6, 
he  shall  have  one  entire,  and  shall  receive  or  pay  out  respectively  a 
proportionable  sum  under  5  and  above  6.  According  to  Rolle|i 
it  is  a  good  custom  to  pay  one  calf  out  of  7  calves  in  the  year ;  if 
under  7,  a  farthing  for  each,  and  a  tenth  of  the  price,  for  which  any 
calf  shall  be  sold. 
11^.  for  a  Cattle.  The  2  Edw.  VI.  c.  13.  directs,  that  the  tithes  of  cattle 
«!/.fora'iean  feeding  upon  wastes  or  commons,  where  the  bounds  of  parishes 

bea^.tuffici-  ^j.^  uncertain,  shall  be  paid  to  the  incumbent,   where  the  owner 
cau/certaiD«  .         ,  *^ 

inhabits,  unless  exempt  by  custom  or  prescription:  which  excepuon 

supposes  the  actual  or  possible  existence  of  a  good  and  available 
custom  to  the  contrary.  In  Biihop  v.  Chichester^  1787  §,  a  modus 
to  pay  1 2d.  for  a  fat  beast  and  bd,  for  a  lean  beast,  was  holden  le- 
gal and  sufficiently  certain,  by  Lord  Chancellor  Thurlow. 
Cherry  titci  Cherfy  trees\.  The  like  custom  as  to  their  being  timber  in 
ful^m  in     Bucks,  as  of  beech  and  asp.  , 

Bucks.  Cheese,  In  Austin  v.  Lucas^  ^SQ^f*   it  was  adjudged  a  good 

4ur  prescription  to  pay  the  tenth  cheese  oetween  May  and  August,  in 

lieu  of  the  whole  tithe  of  milk  for  the  year.  (Not  the  tenth  quart 
of  milk,  because  cheese  is  made  with  labour  and  cost.) 
No  sptcific  Clover  **•  To  this  it  was  said  a  modus  may  extend  (as  well  as  to 
«^t'of^*"w  ^^P^')  though  of  late  brought  into  England,  if  the  modus  be  to 
production  cover  all  small  tithes  ++.  Upon  few  points  has  more  error  arisen, 
m^'bcco!^  than  upon  that  of  moduses  afFccnng  productions  of  novel  introduc- 

*  Gibs.  708.  f  2  B.  E.  L.  424.  %  '  ^^^'  Ab.  64S. 

^  4Gwil.  ijto,  from  Mr.  Cox's  MS.  y  2  Rol.  Rep.  83.  %  MocNe90^ 

**^  Under  this  principle  also  fall  the  tithes  payable  for  potatoes,  which,  of  allfe* 
getablci,  are  now  grown  and  con  uizied  ia  the  greatrst  quantity  thrrughout  Ike 
Uoiccd  Kiogdom.  They  are  of  modern  introduction,  having  been  brought  by  Sir  Wal- 
ter Raleigh  from  Virginia  to  Ireland,  about  the  year  1610,  and  were  next  cultivited  ia 
Laacaibire,  whence  their  culture  spread,  but  slo'^ly,  throughout  other  parts  of  tbii 
kingdom.  No  tpecififi  modus  can  consf  qucntly  exist  concerning  potatoes.  But  they  maf 
be  aSected  or  covered  by  a  mudui  in  lieu  of  payment  of  small  tithes  generally;  forchcf 
were,  after  much  consideration,  decreed  by  Lord  Hardmicke,  in  174a,  [Smith  v. 
Hyatt t  2  Atk.  364,)  to  be  small  tithes  in  whatever  large  quantities  they  might  be  set  or 
town.  According  to  the  case  of  Boi-worth  v.  Limtricb  andot6en,  1777,  hereiobefac 
quoted  for  other  purposes,  the  court  of  Exchequer  detcimined,  that  the  parson  hai  1 
right  to  insist,  that  a  tenth  part  should  be  separated  from  the  nine  parts,  upoo  the  spoC 
where  the  potatoes  are  dug,  and  before  they  are  removed. 

-^f  This  laid  in  a  note  to  Haic  v.  Spraki/tg^  Bunb.  20. 
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tjOD  since  tlie  time  of  memory.    Nothing  can  be  more  evident,  vend  by  a 

than  the  impossibility  of  any  composition  (every  modus  is  an  im-  |27or  ^t 

memorial  composition}  affecting,  or  being  specially  grounded  upon  ^.VJJ**^ 

a  produce  unknown  in  this  country,  at  the  time  when  a  modus  covAioir  ^ 

could  only  have  taken  a  legal  origin ;  therefore  was  it  said  in  an  *^  o*tiii«. 

aDonymouscase*,  1670,  where  a  modus  was  set  up  of  so  much  an 

acre  of  tithe  hops,  timeout  of  mind;  it  was  denied,  for  tliat  there 

ciuldiem  such  composition  time  out  of  mind ^  hops  not  being  tneum  in 

England  until  Eiizaieth^s  time*     But  it  was  said  by  the  court,  that 

perhaps  the  vicarage  was  endowed  time  out  of  mind  of  the  small 

tithes,  of  which  nature  hops  were.     So  was  it  holden  in  Durrani 

V.  Bo^tji,  1 701,  that  there  was  no  difference  as  to  the  after  mo  wth 

of  ckver-grass  and  ordinary  grass.     Wherever    then  the  modus 

bears  exclusively  or  specifically  upon  the  new  produce,  as  so  much 

peracxeof  hops,  (or  clover,)  there  the  modus  cannot  hold:  but 

where  the  modus  consists  of  a  pecuniary   payment  for  all  great  iir 

imall  tithes  in  a  particular  district,  there  the  new  produce  upon  the 

land  covered  by  the  pecuniary  modu3#  shall  fall  under  it  according 

10  its  nature.     Every  new  introduction  will,  according  to  its  na^« 

tuftj  be  either  a  great  or  a  small  tithe.     Thus,  for  instance,  clover 

or  sainfoin,  **  when  cut  green  and  made  into  hay  is  of  the  nature 

"of  all  other  grass,  made  into  hay,  and  consequently  must  be- 

••  long  to  the  parson,  or  other  person,  who  is  entitled  to  lithe  hay  ;'* 

as  it  was  specially  said  in  ff^allis  v.  Pain  J,  A.  D.  1738.     So  also 

was  it  holden  in  Franilyn  v.  Bennett,  A.  D.  1721  $,  that  the  vicar 

being  endowed  of  small  tithes  of  hay,  he  was  thereby  entitled  to 

hops,  being  a  small  tithe,  though  of  growth  since  the  endowment, 

and  also  to  clover,  sainfoin,  and  ryegrass,  which  are  species  of 

by ;  that  being  the  genus.     The  case  would,  I  presuftie,  alter,  in 

case  a  modus  were  established  in  a  parish  of  2d.  per  acre  of  meadow 

land,  or  the  hay  produced  therefrom.    Now,  although  clover  might 

fall  under  a  general  bay  modus,  yet  could  it  not  fall  under  a  men<- 

mrate  modus  of  a  particular  quality  of  land,  (such  as  meadow  land,) 

from  which  clover^  or  other  artificial  grasses  are  not  produced. 

They  are  the  produce  of  ploughed  or  tillage  land.     The  diversity, 

therefore,  appears  to  be,  that  modern  introductions  may  ht  generic 

caBj,  not  specifically  affected  by  an  ancient  composition  or  modus. 

Coal,  it  is  said,  may  be  titheable  by  custom  \.     In  Tucker  v.  Cu^um  m 
Gorges,  1667  €[,  Saunders  sued  a  prohibition  in  suit  for  tithes  of  g!^."*^ 


*  J  VcaC.  6(«  f  ft  Lotw.  1074.  %  Co!Q.  Rep.  6i5.  ^  Bunb.  79. 

I  Cibi.  6;8.  1  a  Kcb.  177. 
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coal,  allcdginga  special  custom,  which  in  his  suggestion  lie  (k« 
niedy  and  per  curiam  it  was  granted. 
Do.  rabSits.  ConieSf  (rabbits^}  are  titheabie  by  custom  only  *. 
Coro  tithe.  Com^  according  toGodolphtnf ,  and  the  other  books,  is  titheabie 
toft^to?^  *  according  to  the  custom  of  the  pbice:  this  imports,  that  in  the 
custom  of  mode  of  tithing  all  sorts  of  grain,  it  would  be  difficult  to  find  a  bad 
custom. 

CyJer.  Vide  apples. 
Pigeons  may      Doves  (pigeons)  in  a  dove  house,  may  pay  tithe  by  custom  |. 
^  by  a»-    Yti  Hayes  or  Howes  case  §,  Lord  Chief  Justice  Ley  put  the  ques- 
tion, whether  young  pigeons  should  not  pay  tithe? 
Tithe  eggs.        JSgS'*  In  Lee  \.Coltins\^  1616,  it  was  adjudged  a  good  modus 
to  pay  30  ^s  in  lent  for  all  tithes  of  eggs.    This  appears  to 
break  in  upon  the  gene^l  rule,  that  every  modus  should  be  some- 
thing different  from  the  thing  due.    But  here  the  parishioner  must 
pay  whether  he  have  hensi  or  they  lay  or  not  at  this  particular 
season,  for  (when  the  fast  of  lent  was  observed)  being  in  more  request 
they  were  then  dearer  than  at  other  times.    But  Lord  Chief  Justice 
Holt  said,  with  reference  to  this  case  in  Hill  v.  Faux  f ,  **  if  die 
"  custom  was,  that  he  should  pay  30  eggs  of  his  own  hens,  the 
*•  custom  would  be  ill."   In  Brinklow  v.  Edmonds^  A.  D.  1731  *•• 
.a  modus  was  established  for  paying  3  eggs  for  every  cock,  and 
drake,  payable  on  Wednesday  before  Easter,  aiid  for  every  beo 
and  duck  respeaively,  3  eggs  in  lieu  of  tithe  eggs,  and  chickeDS, 
and  ducks  hatched  in  the  parish. 
Customary        Fish  in  a  pond  was  resolved  not  to  be  titheabie  sans  custome,  in 
Ikh!  ^"^        Nicholas  v.  Elliott,  171 3  tt.   The  like  resolution  in  Austea  v.  A5- 
cholaSf  1717  Xt*  ^^  Earl  oi  Scarborough  v.  Hunter^  1719  §J,  a  cus- 
tom to  pay  the  impropriator  I2d.  m  the  pound,  for  all  fish  caught 
ui  he  sea  and  brought  into  the  port  of  Hartlepool,  and  sold  within 
the  parish  there,  and  the  twentieth  part  of  all  the  fish  caught  by 
the  parishioners  and  sold  elsewhere  was  set  up,  and  sent  to  issue, 
but  not  proved,  therefore  it  was  not  established ;  but  settled  by 
agreement  to  pay  the  i2d.  in  the  pound :  but  the  court  inclined  to 
think  the  custom  good,  had  it  been  proved.     In  Gwavas  v.  K^ 
nack^  A.  D.  1728,  which  was  a  vccy  noted  case»    the  decree 

*  -•  9MB  t.  MtuMMif,  1667,  s  Kith.  140.    Phili/t  v.  C/nifr,  16791.  ^  ^'  451' 

f  Rep.  C«n.  393.  X  Anoo.  i  Vent  5,  1667. 

^  %  Rol.  Rep.  4sS,  A.  D.  1624.  ||  t  Rol.  Ab.  64S.  f  i  L«vi 

Rayn.  ^5^.  **  Baob.  307.  ff  4CwiI.is8i,  from  Dold*!  MS* 

tt  7  Br.  P.  C.  9.  ^  4  Wood,  116.    Buttb.  43. 
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of  the  Exchequer  was  given  by  three  barons  [reluctantet  Baron 
Hak^)  and  the  decree  was  afterwards  affirmed  in  the  lords,  the 
following  custom  was  established  as  good:  viz.  that  every  parish- 
ioner being  proprietor  or  occupier  of  any  fishing  boat,  fishing  net, 
or  other  fishing  craft,  which  had  been  usually  tied,  &c,  within  any 
part  of  the  rectoiy  or  parish,  when  not  used  in  fishing,  ou^t  to 
pay  to  the  impropriate  rector,  the  tenth  part  of  all  great  and  small 
fish  taken  in  the  bay,  or  adjoining  seas  with  such  boats,  (except 
fish  used  for  bait,  &c.) 

N.  B.  It  is  to  be  noted,  that  in  this  case,  a  decree  for  payment 
for  fish  b  kind,  or  a  tenth  penny,  which  was  esteemed  in  effect  to 
be  a  payment  in  kind,  was  decreed  in  i6tfo,  in  Gwavas  v.  Teage*, 
and  soon  afterwards  the  defendants  in  that  case,  together  with  se- 
veral fishertnen,  in  all  i6o,  signed  a  note  or  memorandum  on  the 
back  of  the  writ  of  execution  of  the  said  decree,  premising  to  pay 
tithes  according  to  the  words  of  the  decree,  to  their  plaintiff,  his 
heirs,  and  assigns.  After  an  acquiescence  of  about  40  years  in 
this  decree,  when  some  of  the  fishermen  refused  payment*  and  in 
1724,  the  impropriator  filed  his  bill  in  the  Exchequer  for  these 
cvstomary  tithes,  the  defendants  put  in  three  several  answers^  in 
one  of  which  they  denied  the  custom,  and  an  issue  notwith** 
standing  the  former  decree,  was  directed  to  try  it.  A  rehearing 
was  h2|d  at  the  motion  of  the  plaintiff,  and  again  an  issue  to  try 
tbeaistom  at  bar  in  B.  R.  was  directed:  from  which  decreet  the 
plaintiff  appealed  to  the  lords,  who,  in  1729  %*  affirmed  the  decree 
(tf  the  Exchequer.  AH  this  was  done  notwithstanding  the  first 
decree  in  the  Exchequer  in  1680,  and  the  acquiescence  of  all 
parties  for  44  years  under  it.  This  is  a  point  of  primary  consi- 
deration to  all  such  incumbents,  as  feel  themselves  aggrieved  under 
modern  compositions  and  decrees ;  which,  though  perhaps  origin- 
Jially  fairly  intended  by  all  parties,  yet  from  subsequent  chan^  ' 
of  circumstances,  the  original  art  or  design  of  some  of  the  parties, 
perhaps  also  from  the  inattention  either  of  counselor  the  bench  to  f 
some  leading  principles  not  brought  forward  or  insisted  upon^  eithef 
a  Ind  modus  may  have  b^n  established,  or  common  law  rights 
nay  have  been  waived,  surrendered^  or  lost,  It  seems  in  £ict 
incompatible  with  that  general  tutelary  principle,  which  the  law 
casts  around  the  clergy  and  their  ecclesiastical  property,  that 
by  any  act  of  an  incMmbent,  whether  of  corruption,  weakness,  « 
or  neglect,  or  by  any  act  of  another,  (save  of  the  legislaturti 

*  1  Wood,  S03.  ^  a  Wood,  284.  |  2  9r.  Par.  C.  44^. 
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in  all,  and  of  the  judicature  in  many  cas^s,)  bis  successors  shall  be 
deprived  of  any  of  those  rights  and  advantages,  which  did,  or  ought 
to  have  come  to  the  incunnbent  upon  his  induction  to  the  living. 

In  the  year  1716,  in  fFoolndgc  v.  Henna*^  the  pUintiiF  as 
vicar  of  Mevaghsey,  in  Cornwall,  sued  for,  and  had  a  decree  for 
payment  of  tithe  (by  custom)  of  all  pilchards  and  other  fish  caught 
at  sea,  and  brought  into  that  parish.  But  in  1766,  in  Pf^illiams  v. 
Baron  +,  the  plaintiff  being  rector  of  the  neighbouring  parish  of  St. 
Ewe,  filed  a  bill  against  Baron  the  vicar  of  Mevagisscy,  and  others, 
for  payment  of  a  tenth  part  of  the  wages  (usually  paid  part  in 
money,  and  part  in  fish,)  of  such  of  his  own  parishioners  as  worked 
with  the  master  seynors  of  Mcvagissey :  and  notwithstanding  the 
decree  of  1717,  in  ff^lliams  v.  Baron,  and  although  C.  B.  Parker 
declared,  that  Mr.  Baron's  (vicar  of  Mevagissey)  claim  of  any 
benefit  from  the  personal  labour  of  the  inhabitants  of  St.  Ewe, 
could  not,  in  his  opinion,  have  a  reasonable  commencement,  yet 
an  issue  was  directed  to  try  the  custom.  This  case  further  il- 
lustrates, and  confirms  the  observations  made  upon  the  preceding 
case  of  Gwavas  v.  Kelleynack. 
Egstmaybe       Fowl,  (chickens,  &c.)  A  good  modus  may  be  in  lieu  of  them 

paid  ai  a  mo-  ,  ^-ir-j  \ 

dus  for  fowl,  by  payment  m  eggs.     ( Vid.  p.  1 23.; 

Moduifor  Fuel.  It  was  said  in  an  anonymous  case,  A.  D.  1698,  that 
whether  tithe  were  to  be  paid  for  fuel  spent  in  the  house,  where 
there  was  no  custom,  the  court  would  not  determine,  because  there 
were  cases  both  ways.  This  implied  the  gocxincss  of  ihe  custom, 
wherever  it  could  be  proved.  In  Rce  v.  Bishop  of  Exeter  if,  I7I9> 
a  hearth-penny  was  allowed  to  be  a  good  modus  for  fire-wood  spent 
on  the  farm.  So  was  a  smoak-penny  allowed  a  good  modus  for  all 
wood  burnt  in  the  house,  1731  *  Brinilow  v.  Edmonds^, 

Modus  for  Garden.  A  penny  for  Sincient  gardens  and  orchards  .adjudged  a 

SJctil'dT'*    goo^-^  '"^^«^>  ^7i6>  '^^  Perrottv.  Marwick  [|.     But,  N.  B.  this  ii 

good.  N.B.  said,  conjunctively,  not  disjunctively:  for  orchard  is  included  in 

word  ia  the    the  word  gardinum ;  there  being  no  such  word  in  the  register  as 

orchird^*     pomarium  or  orchard.     Vide  before  p.  133.     In  Phillips  y.  Sjmet, 

and  vice  versa%,  1724,  a  garden  penny  for  the  produce  of  the 

garden  was  allowed.     And  in  1726,  the  like  modus  was  allowed 

for  the  fruits  of  the  garden,  (except  apples  and  pears,}  Thompson  r. 

Holt^. 

Hay  modiM.      Hay.     In  Johnson  v.  Aubrey^,  1599,  a  custom  that  the  occu- 

•  X  Wood,  50.  f  I  Frecm.  334.  %  Bunb.  1^7,  \  Bunb.  307. 

I  Bunb.  79.  5  Bunb.  171.  ••  2  Wood,  169. 

^f  Moore,  9io»  and  Cro.  Ellx.  663. 
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picis  of  meadow  ground  should  make  the  first  vesture  into  hay,  and 
pay  the  tenth  cock  thereof  in  satisfaction  of  the  tithe  of  such 
first  vesture,  and  of  the  aftermath  likewise,  was  established  as 
gpod.  In  1724,  in  Finch  v.  Master  and  others* 9  a  modus  of  id. 
for  hay  was  holden  good,  as  was  also  a  modus  of  bs.  8^.  payable 
at  Easier  for  hay^  small  tithes  and  Easter  offerings. 

As  the  following  singular  case  of  Gardiner  v.  Poole ^  appears  to  Slogular  da. 
baffle  all  the  rules  and  principles,  by  which  ancient  moduses  have  Jhereupon^r 
usually  been  adjudged  either  g{X)d  or  defective;  the  points  are  thus  the  lords, 
reported.     In  1705  t,  to  a  bill  by  the  rector  for  tithes,  the  fol- 
lowing moduses  were  se^up  by  the  defendant,  viz.   iid.  per  acre 
for  low  meadow,  and  8^.  per  acre  for  high  meadow,  in  lieu  of  tithe 
hay;  when  the  court  i>f  Exchequer  considered  them  too  rank  for 
ancient  moduses,  but  declared  them  to  be  temporary  compositions^ 
and  therefore  ordered  the  tithes  to  be  paid  ki  kind.     Upon  appeal, 
however,  to  the  lords,  in  1707,  they  reversed  the  decree  of  the 
Exchequer  and  established  the  moduses,  :j:  it  appearing  to  their  hrd^ 
ships  that  the  appellant  Poole  had  proved  the  moduses  insisted  on  by 
his  answers.     The  following  short  statement  of  this  case  and  ap- 
peal, is  to  be  found  in  Equity  Cases  abridged,     "  Objection  was 
"  made  to  a  modus^  that  it  was  too  great  and  too  near  the  value  of 
**  tithes  in  kind.     Prescriptions  had  their  beginnings  before  Rd.  I, 
''  when  it  is  probable  that  i7d,  or  %d.  per  acre  might  have  been 
"  the  value  of  the  inheritance :  therefore  decree  in  scac,  to  be  a 
** composition  and  not  a  modus:  but  reversed;  for  churches  might 
"  have  been  endowed  with  more  than  the  value  of  the  tithe.'* 
Thtse  queries  must,  however,  arise  upon  this  determination  of  the 
lords,  although  there  be  no  appeal  from  it.     Were  not  the  mo- 
duses laid  to  have  existed  from  time  immemorial  ?  And  was  there 
ever  a  church  endowed  with  a  larger  income  or  revenue,  than  th« 
fond  specifically  charged  with  the  payment  of  it  \YOuId  produce  ? 

In  1757,  in  Gilly.  Horrex§,  a  modus  of  4.d,  for  every  acre  of 
ffsss  cut  and  made  into  hay,  in  lieu  of  the  tithe  of  hay,  wza  ob« 
jeaed  against  as  illegal,  because  it  was  said,  and  so  in  proportion 
for  a  greater  or  less  quantity  than  an  acre.  After  two  days  argii- 
meat  the  court  took  time  to  consider,  and  found  the  modus  suf- 
ficiently set  forth.  And  in  the  same  cause, .  the  court  found,  that 
the  defendant  had  stated  with  sufficient  accuracy,  that  there  were 
soaae  lands  in  the  parish,  on  which  the  modus  did  not  attach,  al- 
though he  did  not  specify  in  particular,  which  those  lands  were* 

*  Bunb.  161.  f  z  Woo4, 47a,    %  Eq.  Ab.  734.    S  Vio.  Ab.  i8*     I  Rayn* 

103.  X  7  Biv.  Ptrl.  G.  ioj,  )  3  Gwil.  S6X|  from  MS. 
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In  Harrington  v.  Morton^  1706*,  the  lords  on  appeal  itvetsedttte 
decree  of  the  Exchequer,  which  in  a  suit  for  tithe  hay  had  rejected 
several.pecuniaiy  moduses(anr)ounring  in  the  whole  to  3/.  14s,  5^.) 
under  th^  name  of  strew  tithes:  and  they  sent  several  issues  to  be 
tried,  whether  those  several  moduscs  had  been  lime  out  of  mind 
paid,  and  payable  in  lieu  of  tithe  hay  in  kind. 

Heifer.  Heifer.  A  modus  of  2^.  and  3^.  for  each  milk  heifer  in  full,  for 

the  tithe  rca;  white^  allowed  in  Lifter  v.  Foy,  A.  D.  1703 1-  Vid. 
Antea,  p.  209. 

Modus  for         Hops.  It  was  said  in  a  note  in  Bunbury  {:,  that  a  modus  may  ex- 

imaiuiihe.    *^"^  ^^  ^°P^»  (^"^  clover,)  though  of  late  brought  into  England,  if 
the  modus  cover  all  small  tithes. 

Goodmoduf       Houses.    In  Kinnaston  v.  Hattersby^^  1761,  a  modus  of  20i. 

hoose!?^  for  houses  in  St*  Botolph  without,  Aldgate,  was  decreed  to  the 
rector  impropriate. 

Lamb  mo-  Lawbs.  In  the  case  of  Lister  v.  Foy,  it  was  declared  to  be  a 
good  modust  that  such  Iambs  as  are  able  to  subsist  without  the 
ewes  on  St.  MarFs  day  are  to  be  tithed ;  but  that  such  other  lambs 
as  are  not  able  to  subsist  without  the  ewes  on  St.  Mark's  day,  sue 
to  be  tithed  when  they  are  able  to  subsist  without  the  ewes.  In 
Brinllow  and  others  v.  Edmunds  ^^  I73'>  where  the  parishioner 
has  10  Iambs,  the  loth  is  due  to  the  rector  on  St.  Mark's  day;  if 
9,  the  rector  is  to  have  one  and  pay  the  parishioner  an  halfjpenny; 
if  8,  he  is  to  have  one  and  pay  the  parishioner  a  penny.  And  when 
7  lambs,  is  to  have  one  and  pay  the  parishioner  3^//:  but  for  a 
less  number,  he  is  to  have  no  lamb ;  but  is  only  to  have  a  half- 
penny paid  him  for  each  lamb  under  seven.  This  was  established 
as  a  good  modus. 

Although  it  be  apparently  an  unreasonable  custom  to  tithe  lambs 
on  St.  Mark's  day,  and  had  been  declared  void  in  Croft*s  case, 
1 721  ^,  yet,  in  1775,  in  Bedford  v.  Sambell^^^  the  court  held,  that 
it  ought  to  go  to  a  jury:  and  if  facts  be  proved  to  them,  which 
shew,  that  in  the  country,  where  the  question  arises,  it  ts  un- 
reasonable, they  ought  to  find  against  it.  So  in  fFebb  v.  GiffardWt 
1 731,  the  lords  upon  appeal  alErmed  a  decree  of  the  Excheqiier, 
which  had  sent  the  following  modus  to  a  jury,  and  tlienrfore  of 
course  allowed  of  it's  legality,  viz.  to  pay  3^.  for  every  lamb  on 
St.  Mark's  day,  or  as  soon  after  as  demanded.  N.  B.  The  ob* 
jection  was  it's  rankness,  which  the  courts  thought  a  fact  to  be  sent 

•  4  Br.  Par.  Ca.  614.  f  i  Wood,  421.  %  Bf  ?.  SfraktMgt 

Buub.  to.  ^  3  Wood,  9.  I  BuBb.  307.  f  s  G^U'  6jo. 

*•  3  Gwil.  MS.  xo5».  +f  7  Br.  Pari.  Ci.  15. 
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« 

ft)  a  jury*  Yet  Lord  Thuriow  said  m  Bishop  v.  Chichester  ♦,  A.  D« 
1787,  that  <*  the  nmkness  of  a  modus  depended  upon  the  history 
"  of  money,  and  certainly  was  in  itself  a  questbn  of  £ut,  and  not 
''  of  hw :  bat  ahhoogh  it  were  a  question  of  hex,  it  was  a  ques« 
"  tioo,  which  the  court  had  frequently  decided.  This  moduSf 
**  (which  vi7syi,for  every  lami,  in  lieu,  full  satisfaction,  and  dis* 
'^  charge  of  the  tithe  of  such  lambt  and  ofthejithe  woolofsuch  lamb 
**  iiprn  from  such  lamb  in  the  same  year, J  was  notoriously  rank :  \ 
"  aod  if  sot  there  was  no  reason,  why  a  court  of  equity  should  di- 
"  rea  an  issue  to  try  a  fact,  of  which  it  was  perfectly  satisfied.*' 

Lead,  lime,  (also  oiarle,  bricks,  slates,  and  tiles)  were  declared  Leid,  lime,. 
Dot  to  be  titheable,  unless  the  custom,  of  the  place  make  them  so. 
A.  D.  1615,  ^^  Thomas  v.  Perry  f . 

M/i.  In  1719,  in  Roe  v.  Bishop  of  Exeter,  the  following  Milkm*- 
nilimduses  were  establishedi  viz.  isi,  for  every  cow  having  a  calf  *"• 
for  the  tithe  of  the  milk  and  the  calf  lyd.  2^  for  every  milch 
cow  milked  without  a  calf,  lid.  for  the  tithe  of  the  milk ;  3^  for 
every  heifer,  the  first  year  she  has  a  calf,  13^.  for  the  milk  and 
calf.  In  1709,  in  ff^right  v.  Elderton\,  a  modus  of  6d.  for  every 
cow  in  lieu  of  the  tithe  milk,  is  due  to  the  parson  of  the  parish, 
wheit  the  cows  are  kept,  though  milked  in  another  parish.  In 
1768,  in  Boscaxven  v.  Roberts  §,  z  modus  to  pay  bd,  at  Michaehivis 
for  every  cow,  in  lieu  of  tithe  milk  and  calves  was  allowed  of.  So 
again  in  the  before-mentioned  case  of  Phillips  v.  Symes,  the  modus 
befint-mentioned,  fp.  209)  of  8^.  for  every  cow,  and  4//,  for 
every  heifer,  in  lieu  of  milk  and  calves  of  such  cow  and  heifer  was 
allowed  of. 

A£Sr.  That  there  may. be  a  good  pecuniary  modus  for  a  mill,  Modus  for 
appears  from  the  case  of  Talbot  v.  May  ||,  1743.  before  Lord  Hard-  "**"•• 
^icke,  where  a  modus  of  6s.  id,  was  pleaded  to  a  bill  for  the 
titks  of  a  mill ;  although  the  plea  were  there  over-ruled  from 
mispleading,  not  from  tlie  illegahty  of  the  modus.  N.  B.  In  that 
case  it  was  said,  that  the  reason  the  caies  go  upon,  why  a  modus 
is  destroyed^  where  two  stones  are  erected  instead  of  one,  is,  be- 
cause the  miller  can  grind  a  double  quantity.  As  to  the  destruction 
d mill  moduses,  by  the  act  of  God  and  the  act  of  man,  the  fol- 
lowing distinction  has  been  taken,  viz^.  where  there  has  been  an 
ancient  corn  mill»  for  which  a  modus  has  been  immemorially 
paid,  and  afterwards  the  mill  stream  changes  it^s  course,*  and  the 

*  4Gwil.  1316,  from  a  MS.  of  Mr.  Cox.  f  God.  Rrp.  Can.  4x7* 

t  I  Wood,  518.  S  3  Wood,  174.  II  3  Atk.  17. 

^  I  Rol.  Ab.  641. 
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owner  pulls  down  the  mill  sind  re*erects  it  on  the  new  course  of 
die  stream,  this  shall  be  still  discharged  of  tithe  by  the  ancient 
modus:  otherwise  would  it  have  been,  had  the  old  mill  been  de- 
molished and  the  new  one  erected  on  the  same  spot,  or  an  additi- 
onal mill  built  by  the  owner,  as  was  adjudged  in  B.  R.  1635,  in 
ycbnsm  v.  Dundridge. 

Orchard.  V.  Orchard*  See  what  has  been  before  said  under  the  hcad^<7n&», 
for  under  the  word  gardinum^  it  has  been  before  said,  an  orchard 
could  only  have  been  affected,  or  at  least  demanded  in  a  writ  of 
right. 

iPark  mo«  Park.  If  a  park  covered  by  an  ancient  modus  be  disparked,  and 

the  land  converted  into  tillage  or  hop  ground:  though  thetirhes 
be  not  payable,  yet  the  modus  shall  remain :  and  the  law  is  the 
same,  if  it  be  disparked  by  throwing  down  the  pales,  which  is  the 
legal  way  of  disparking  *.  A  modus  of  a  buck  and  doe  was  al- 
lowed to  be  good  for  all  tithes :  for  although  they  be  fera  nature 
(as  pheasants,  &c.)  yet  they  may  be  paid  or  given  as  moduses:  as 
a  great  tree,  which  is  not  titheable  itself,  ipay  be  given  for  other 
trees,  that  are  titheable.  If  there  be  a  modus  to  pay  *is,  for  a  pd[f 
and  also  a  shoulder  of  every  buck  killed  in  the  park,  and  all  the 
deer  die  or  are  killed  up,  yet  the  prescription  holds  good  for  the  2x  t. 
To  a  bill  for  tithe  of  corn  growing  on  disparked  land,  a  modus 
was  set  up  to  pay  a  buck  yearly,  in  lieu  of  all  tithes:  but  not  par- 
ticularly  out  of  that  park :  the  custom  was  allowed  to  be  kept  up 
by  payment  of  a  buck  out  of  any  park  ^.  But  had  the  payinent  <^ 
the  buck  been  restricted  to  that  particular  park,  the  disprking 
would  have  annulled  the  custom. 

Pig  modus.  p]g^  A  jii^e  modus  for  pigs  was  established  as  for  lambs,  in 
BrinJilowy.  Udmonds,  vide  before,  p.  216.  In  1798,  in  AdanuU 
v.  Pain  §t  a  custom  to  pay  one  pig,  where  the  number  farrowed 
was  7,  and  did  not  exceed  10,  and  to  pay  nothing,  where  the  ntun- 
ber  was  under  7,  was  allowed  to  be  good.  • 

Rate  thhe.  Rate-tithe  ||  is  what  is  paid  according  to  the  custom  of  Ac 
place,  for  the  feeding  of  sheep  and  all  other  cattle,  except  labour- 
ing oxen  and  young  breed  of  cattle  for  the  pasture  and  increase 
thereof,  whether  they  feed  on  the  common  or  elsewhere. 

Cuitom  to        g^oQis  of  coppice  woods  grubbed  up,  shall  not  pay  tithe  unless 

fTOii!&c.°     by  custom^, 

•  PooU  ▼.  KtynolJs^  God.  R.  C.  417 ;  and  Sharp  v.  Sharp  Ncj,  ^48. 

f  God.  R.  C.  428.  t  God.  R.  C.  428,  who  quotes  Yomrsbie's  caic  at 

York  assises,  13  Car.  Clayt.  Rep.  91.  \  4Gwil.  1^04. 

g  God.  Rep.  Car.  437.  H  Cod.  436,  that  the/  aic  act  titheable  dc  jvt 

vide  Mar.  58,  Porter  v«  Skinner, 
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Salt,  It  was  holden  in  1618*,  that  by  custom  tithe  should  be  Do.  talc, 
paid  of  white  salt,  in  yones  v.  Gower,  B.  K. 

Siaf,  Vide  what  has  becri  before  said  of  them  under  the  heads  ^^  "^ 
ipstment  and  lambs.  In  1731 »  in  the  often  cited  case  of  Brinilow 
r.  EdwundSf  \\  payable  on  shear  day,  for  the  wool  of  each  sheep 
dying  between  Candlemas  and  shear  day,  was  established  as  a  good 
modus.  As  was  also  the  modus  of  4^.  per  month  payable  on  shear 
day,  for  the  tithe  of  wool  of  every  hundred  sheep  shorn  in  the 
parish,  which  were  brought  into  it  after  the  2d  day  of  February, 
and  kept  till  shearing  day,  and  after  that  rate  for  every  less  number 
of  sheep,  and  for  a  less  time.  In  1726,  in  Thompson  v.  Hoh\,  a 
modus  was  established  of  8^.  for  every  score  of  sheep  wintered  in 
other  parishes,  in  lieu  of  the  tithe  wool.  ^  And  in  1 724,  in  the 
before-mentioned  case  of  Phillips  v.  Symes^  and  e  contra^  y.  4</* 
was  admitted  as  a  good  modus  for  every  score  of  sheep  shorn  out  of 
the  parish,  and  so  proportionably  for  a  greater  or  less  number  than 
twenty,  or  for  a  less  time  than  a  year,  for  the  wool  and  Iamb  of 
such  sheep. 

In  1790,  in  Ellis  V.  Saul  and  others^  the  following  modus  of 
paying  for  sheep  and  wool  was  admitted  good:  viz.  a  customary 
mode  of  tithing  sheep,  paying  one  penny  per  head  for  sheep  brought 
into  the  parish  after  Candlemas,  and  dipt  in  the  parish,  in  lieu  of 
tithe  of  wool;  three-pence  per  head,  for  sheep  in  the  parish  be- 
fare  Candlemas,  and  carried  out  before  shearing  time,  as  an 
aver^  payment  for  the  wool  carried  out  will  be  good.  The 
fatter  payment  may  be  applicable  to  the  wool  tithe,  though  not 
tkn  due. 

fVheL  See  what  has  been  said  of  it    in  the  preceding  head,  ^oolao- 
shttp^     In  the  before-mentioned  case  of  Grten  v.  Hun^  A.  D. 
1598,  a  custom  to  pay  tithe  wool  at  Lammas  day  was  allowed  to 
be  good« 

«  God.  4at.  f  2  Wood,  9^. 
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CHAP.    I. 

Of  the  Remedies  for  enforcing  Payment  of  Tithes^  and  other  Sttttt 
concerning  them^    in  the  Ecclesiastical  Courts. 

Whit  ecdc.  JN  O  part  of  the  jurisprudence  of  this  country  has  been  nio« 
o>ttrt»*aft.     misconceived  and  misrepresented,  than  the  whole  system  of  ouf 
Spiritual,  Ecclesiastical^  or  Christian  courts.     In  order  to  entcrtaia 
just  and  explicit  ideas  of  theni>  it  is  requisite  very  nicely  to  dis- 
criminate  between  the  pure  spiritual  power,  (diat  is,  the  power  tf 
the  keys 9)  of  church  governors  over  their  flocks,   and  the  rights  and 
powers  vested  in  particular  clergymen  by  that  civil  establishment, 
which  the  state  gives  or  allows  to  the  religion,  of  which  they  ase 
ministers.     Many  circumstances  have  concurred  to  produce  this 
The  nation    confusion.     These  courts  were  instituted  many  centuries  before 
lowed  the      the  Reformation,  when  the  established  religion  admitted  zspiritud 
oftbe'head.   Supremacy  of  jurisdiction  in  the  see  of  Rome  :  and  during  all  thai 
ship  of  the    time  the  nation  did  not  in  all  things  restrict  the  pope  to  the  exer- 
hSihmtlt.    ci^  of  ^^^^  merely  spiritual  jurisdiaion,  which  they  allowed  hiv 
as  supreme  bishop  and  ordinary  of  the  universal  church  ;  but  they 
allowed  him  a  very  considerable  portion  of  the  headship,  supre- 
macy, or  executive  primacy  of  that  civil  establishrki^nt,- which  tke 
nation  then  thought  fit  to  grant  to  their  clergy  i  and  which*  iviitiog 
in  the  same  individual,  the  bulk  of  the  community  errpoeou^Jf 
presumed  to  have  been  derived  from  one  and  the  same  source.    It 
might  have  been  desirable,  that  the  clergy  at  no  time  had  ever 
rested  their  claims  to  rights,  powers,  and  authorities,  bot  upon 
the  real  grounds  and  sources,  from  which  they  were  actually  derii^ 
Erroneous     ed.    The  most  select  set  of  men  is  not  ea^einpted  from  the  io- 
dericai^"  °^  firmities  of  Kuman  nature ;  ^nd  it  b  to  be  feared,  that  the  dogy 
righu.         found  an  interest  in  propagating  the  ideas  of  their  holding  all  thdr 
civil  rights,  immunities,  and  privileges,  by  the  same  divine  tcniuCy 
by  which  their  flocks  readily  admitted  them  to  possess  their  tnie 
•spiritual Jurisdiction  over  them.    These  courts  were  continued  af- 
ter the  Reformation,  and  still  subsist  upon  the  same  principle^ 
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ire  governed  by  the  saYne  rules,  decide  by  the  same  civil  (that  is, 
Jtutmah*s)  code  of  law,  and  differ  no  otherwise  from  the.  like  in- 
stitntioDS  before  the  Reformation,  than  by  the  abolition  of  the  ap-« 
peal  in  the  dernier  resort  to  the  court  of  Rome.  The  occasion 
laiely  happens  for  analyzing  different  powers  or  causes,  when  the 
effect  produced  by  any  of  them  is  neither  questioned  nor  resisted. 
Provided  a  sentence  of  the  ecclesiastical  court  be  to  be  carried  into 
^kfX,  little  avails  it  for  the  person,  who  is  bounden  by  it  to  know; 
whether  the  jurisdiction  of  the  judge,  who  pronounced  it  be  holden 
immediately /i/rr  divino  or  jure  humano*  It  is  the  law  of  the  land 
in  a  thing  lawful,  and  that  suffices  to  bind  every  subject  to  obe* 
dience. 

It  is  absurd  to  suppose,  that  the  power  and  jurisdiaion  of  the  TheiaiM 
ipirimalor  ecclesiastical  courts  were  formerly  derived  from  any  P"nc»p|<»  ***! 

A  .  .         .  »^  /.         .      T>   ^  .   ■'    real  tpiritual 

omer  source,  than  what  they  now  are.  Before  the  Reformation  |>ower  and 
die  bisht)ps,  who  were  the  heads  or  judges  of  their  respective  p",S^/i^ 
courts,  received  by  the  act  of  their*  confirmation  from  the  pope  »» *»«foi«,th« 
dat  ^iritual  jurisdiction,  to  which  was  annexed  a  right  of  exter- 
nally acting  upon  objects  purely  of  a  spiritual  nature  :  and  as  such 
objects  cannot  at  the  same  time  be  objects  of  the  temporal  power, 
it  follows,  that  since  such  act  of  confirmation  has  been  performed 
bj  English  prelates,  the  law  considers  it  to  produce  the  same  effect 
it  formerly  did.  It  rarely  happens,  though  it  possibly  may,  that 
uj  aa  of  the  spiritual  or  ecclesiastical  court  affects  merely  an  ob- 
ject of  the  spiritual  power.  When  these  courts  are  viewed,  as  Sir 
Matbew  Hale  observes,  with  reference  to  their  external  jurisdic- 
tioo  mforo  contentioso^  they  are  then  rightly  considered,  as  purely 
dr3  or  temporal,  inasmuch  as  they  are  with  this  view  created, 
supported,  and  maintained,  merely  by  the  civil  or  temporal  power, 
uid acquire  their  whole  force  and  authority  from  the  civil  niagis- 
tnteof  that  community,  in  which  they  are  established,  or  which 
chines  to  submit  to  their  authority  and  jurisdiction.  It  would  be 
^^uatly  absurd  to  look  for  any  divine  mission  or  authority,  or  spe- 
cial guidance  of  God  in  the  old  judges  of  the  consistory  or  other 
^^QQits  of  Rome,  to  which  our  ancestors  in  appeal  resorted,  as  it 
wiQMld  be  ridiculous  to  expect  a  peculiar  gift  of  divine  grace  and 
OBpiiation  in  a  modem  surro^te  or  proctor  of  Doctors'  Commons, 

*  By  comaoo  law  an  English  bishop  elected  under  a  eongi  d*tlire^  consecrated  or 
e<n  iovtsted  with  the  temporalities  bj  the  king,  was  not  a  complete  bishop  till  he  was 
Mnedbf  the  pope,  as  apfean  bf  cfce  Year-book,  (HU.  41  Ed.  III.  6.]  ««  Although 
'^  ^kcieoed,  it  bchoveth  biin  to  be  confirmed  by  the  pope  :  and  it  ini>  be,  that  the 

P^  luy  icliise  him  for  oon-ability  or  oihcr  cau  se.  *  * 
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whither  we  now  carry  our  suits  of  the  like  nature.     But  these 
courts  may  be  considered  in  another  pcMnt  of  view^  though  thqr 
seldom  act  otherwise  than  in  exercise  of  that  external  forensic  ju- 
OurUwiai.  ri^diction^   which  they  receive  from  the  civil  magistrate.    Our 
"*fa:ttooof  I*ws  assume,  that  the  government  of  the  church  is  perfect  in  its 
church  go.    natuxe :  now  the  supremacy  and  compulsory  powers  of  the  gover- 
vcrameot.     ^^^  ^^^^  ^j^^  governed,  are  requisite  to  the  perfection  of  every  go- 
vernment '^ :  and  "  as  the  church  itself  is  a  visible  society  of  human 
"  individuals,  and  for  the  due  exercise  of  religion,  it  is  required, 
**  that  open  profession  of  it  be  made  by  each  individual,  so  as  to 
<'  be  seen  by  others,"  it  follows,  that  the  governors  of  this  society 
must  be  invested  with  powers  of  enacting  and  executing  by  extcr« 
nal  means,  such  ordinances  and  practices,  as  concern  the  exercise 
Tbengbcof  of  religion.     This  imports  no  power  of  external  coercion.    But 
rlttfil^'ehir   ^^  supposcs  a  right  of  judging :  and  judgment  implies  the  right  of 
tke  right  of   investigating,  which  can  only  be  made  by  examination  of  fads. 
i!nd  eumi.    If  therefore  a  Christian  bishop,  or  church  governor,  hold  spiritual 
aatioo.        jurisdiction  over  his  flock  by  divine  right,  and  thereby  have  fiinda- 
m^ntal  authority  to  judge,  censure,  and  excommunicate  a  humaa 
being  subject  to  his  jurisdiction,  which  are  public  and  external  acts, 
he  must  by  necessary  consequence  possess  the  right,  power,  and 
authority  of  examining  witnesses,  and  making  the  necessary  inqui- 
ries into  the  facts,  upon  which  aloiie  he  can  form  his  judgment. 
The  principal  power  carries  with  it  all  incidental  rights  and  conse- 
Original       quences.    As  far  then  as  a  Christian  bishop  is  empowered  to  exer- 
ruStcSon^**"  cise  his  external  jurisdiction  over  his  spiritual  subjects  independeot- 
«tcndj  to     ly  of  the  civil  power,  (that  is,  to  the  whole  extent  of  his  spiritaal 
only,  which   missiOH,)  SO  tar  has  he  in  his  own  diocess  a  nght  to  enquire,  exa- 
wm"etency*  ^^^^»  prououncc,  and  execute  judgment :  but  the  matter  or  ob- 
of  the  tern-    ject  of  the  judgment,  and  the  judgment  itself,  must  be  purely  spi- 
pora  power,  ^^y^j^    ^^^   within  the  resort  and  competency  of  the  spiritual 
power  t.     Gerson,  the  chancellor  of  the  university  of  Paris,  defined 
the  spiritual  power,  "  a  power  instituted  by  Jesus  Christ,  which  bai 
"  for  its  object  a  spiritual  thing,  and  tends  to  a  supernatural  end." 
Spiritual  ^j  jj^g  power  of  examining,  judging,  and  pronouncing  sentence 

mandt  no      upon  pure  spiritual  matter  is  inherent  in  every  Christian  bishop  in- 

•,VVarburton*8  Alliance,  p.  51,  Kurd's  edition. 

+  Thus  aays  Warburtoo,  (p.  la;,  Kurd's  edit.)  "  For  at  to  what  it  purely  episcapJ* 
•«  that  Is,  spiritual  in  the  prelate's  office,  his  superinteiidency  over  the  clergy  of  his  di^ 
*»  cess,  there  is  no  need  of  a  court  of  judicature  to  assist  him  in  the  discharge  of  it-" 
And  (p.  128.)  he  says  **  Ecclesiastical  courts  were  erected  to  take  care  of  tboie  ihiopi 
••  w^hich  civil  courts  were  iocapable  of  inspecting." 
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ipendcntly  of  the  state,  it  carries  with  it  no  establishment  of  any  «xtemti  co. 
piblic  contentious  or  forensic  court :  much  less  any  coercive  or  mcaat. 
compulsive  powers  of  enforcing  their  process  and  sentences  by  civil 
»d  coercive  means.  Thus,  during  the  three  first  centuries  of 
chiistianity,  were  all  judgments  upon  spiritual  matter  given  and 
enforced  by  the  governors  of  the  church :  and  then  no  other  than 
^ritual  matter  came  before  them,  for  they  had  no  aid  of  the  ma- 
gistnite  to  aflect  any  objects  of  the  temporal  or  civil  power. 

The  civil  establishment,  which  this  nation  first  gave  to  the  AcirJietti- 
Christian  religion,  took  away  nothing  of  the  rights  and  powers  derogates  not 
annexed  to  the  sovernors  of  the  Christian  church.     Whatever  they  f^m  the 

^  pure  tpiri* 

could  4p  before  the  civil  establishment  was  granted,  that  they  re-  mai  power, 
tained  the  power  of  performing  after  it  was  established,  indepen- 
dently of  the  state  :  for  the  rights  and  powers,  which  by  their  or- 
der or  jurisdiction  they  were  entitled  to,  never  could  be  surrendered 
into  (he  hands  of  the  civil  magistrate. 

When  by  the  municipal  law  of  the  land  ecclesiastical  or  spiritual  H«^/hf  W- 
cants  were  erected,  they  required  all  the  necessary  requisites  for  licjuriidic." 
civil  courts  ;  that  is,  they  were  made  contentious,  forensic,  and  {J|*^ofoJ|J^ 
public:  and  every  thing,  that  seemed  even  remotely  to  affect  edwithhU 
churchmen  or  church  property,  was  brought  under  their  cogni- 
zaoce.  They  proceeded  according  to  the  rules  of  the  civil  (Ro- 
man) and  canon  law :  and  the  appeal,  which  was  formerly  from 
the  archbishop  to  the  pope,  has  been  since  the  Reformation  from 
the  archbishop  to  the  king  in  chancery,  where  delegates  are  ap- 
{Knoted  to  revoke  or  cqnfirm  the  sentence.  We  must  always  re- 
coilea,  that  the  Roman  civil  law,  and  the  canon  law  have  no 
binding  force  or  obligation  upon  British  subjects,  but  in  as  much 
as  they  are  adopted  by  the  British  nation  *  :  I  speak  not  of  such 
pans  of  the  canon  law  as  enjoin  matter  of  a  pure  spiritual  nature. 
The  ecclesiastical  laws,  by  which  these  courts  proceed,  are  subject 
to  the  municipal  laws  of  the  land.  For  as  the  laws  and  statutes  of 
the  realm  have  prescribed  to  the  ecclesiastical  courts  their  bounds 
and  limits,  sotlie  courts  of  common  law  have  the  superintendency 
over  them,  to  keep  them  within  the  limits  of  their  jurisdiction  ; 
and  to  judge  and  determine,  whether  they  have  exceeded  those  li- 
mits or  not,  and  to  act  accordingly.  This  is  consonant  with  the 
itason  of  the  fact ;  for  these  courts  were  instituted  by  the  will  of 
the  community,  and  therefore  they  must  remain  liable  to  that 

•  Sir  M.  Haifi's  Hist.  Com.  Law,  41.     i  Halc'i  PI.  Cr.  408. 
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pQwcr^  b^  which  thfjj^^sMbsi^  *^Tte^^lishin^j}ti^^tfiejc  (courts 
neither  weakened  nor  abolished  the  bishop'^^pUitj^all  power  oyer 
-  :      bis  flock :  bu^  asirpm  their. est^blUhmeot  Jbe  csme.to  cxcroise  it 
•   **    .  sometimes  ip  open  court,  and  in  ^  public  foreii^<^^  manner*  by  a 
natural  inattention  to  the  objects  of  the,  suixsi  and  from  the  ioad* 
^;ent  application  of  the  term  spiritual  to  the  court,  in  whidi  a 
s^ritml  pason  presided,  and  from  the  general  conftdencei  which 
-.  the  faithful  in  those  days  placed  in  the  prelates  of  the  church,  it 
wa3  geoerally  supposed,   that  whatever  act,  decision^  or  sentence 
.   proceeded  from  the  bishop  in  his  own  court  was  an  act  of  his  ^i- 
.  toral  jurisdiction^  which  he  was  allowed  to  enjoy  by  di%fine  rights 
independently/of  the  civil  magistrate^  .  The  inference  then  was, 
.  that  what  was  holdcn  |jy  divine,  right,  could  not  be  alienable  to 
.temporal  power.  ,j>^. . 

The  true  The  external  and  forensic  judicial  capacity  of  ttie  blsnop  could 

tionbciweet  ^^  authorize  him  to  perform  those  things,  which  by  his  pastoral 
them.  jurisdiction  he  was  by  divine  right  enabled  to  do.     As  to  all  thit)g» 

therefore,  which  the  bishop  was  empowered  to  do  in  court*  which 
-  without  a  court  he  might  not  ha^  enjoined  and  enforcod  iiidepcn- 
'^^ilently  of  the  civil  magistrate,  the  bishop  is  tor  ail  intents  and  par- 
:   pose3  one  of  the  king's  judges:  and  as  to  all  matters,  whichby 
' '  virtue  of  this  forensic  judicial  capacity  he  iseoablGcl  to  perfoniif  ^ 
^  "r^Aived  his  jiirisdiction  immediately  frotn  the  king,  vHo  appftints- 
\.  him  tne  judge  of  this  coiirt.     Rare  indeed  are  the  applicafions  to 
.*•  ibese  courts  upon  pure  spiritual  matter,  which  is  out^^f  ^^con- 
"  trotii  or  competence -of  the  civil  magistrate.  .  Wherever  that  it  not 
the  (*ase,  there  the  ecclesiastical  court  solely  deperndS  dpoifllhc  se- 
veicign  powji^  6l';lje  .5tate»..  which  gave  rise  to  and  upholds .jt5  con- 
tinuance. .'  ...*.£.. 

The  distinct  From  what  has  been  said,  it.  follows,*  that  Mhe* whole  gnxitKl 
JJhSS'h'^ir  tipon^vfliich  such  governors  can  exercise  any  external  judicial 
acuflbw.  power  over  their  respective  flocks^  independently  of  the  statCi  is 
their  spiritual  jurisdiction  or  missioR»  which  they  Jiave  received  to 
feed,  govern,  and  superintend  a  particular  part  of  ihc^foldof 
Christ.  This  they  receive  not  from  the  civil  niagistratc ;  na  |Io 
the  objects,  upon  which  it  can  operate,  b\\  under  the  competence 
or  resort  of  the  civil  or  temporal  power.  Thus  orery  judicial  act 
or  form  of  process  or  sentence,  or  decree  or  rnjimction  of  ^  spiri- 
tual or  ecclesiastical  court  in  England,  which  is  an  effect  of  jhe 
power  of  the  keys,  acquires  not  force  and  efficacy  from  the  au- 
thority of  the  king  or  parliament,  but  exclusively  fmn  (ho  divine 
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Source,  fiom  which  die  church  of  England  assumes  the  apostolical 
inisdoDi  toananiOi*. 

It  foHows  then,'  that  no  governors  of  the  whole  or  any  part  of  Church  go. 
the  church  of  Christ  can  upon  any  account^  or  ^pon  any  occasion,  noi^urrtuuct 
or  in  any  manaer,  for  themselves  or  their  successors,  surrender  of  t\e  m^ 
bto  die  hands  of  the  civil  magistrate  any  particle  of  that  power  or  ^f^ri.u  i  ja. 
jurisdiction,  which  by  divine  right  or  institution  is  annexed  to  their 
orderand  authority.     Thus  says  Sherlocic,  in  his  Summary  of  the  Sherlock's 
Cmfrwersies  between  the  Church  of  England  and  the  Church  of  "^^llZ 
Rmet  p.  119.    **  If  bishops  will  not  exercise  that  power,  which 
'*  Christ  has  given  them,  they  are  accountable  to  their  Lord  for  it, 
"  but  they  cannot  give  it  away,  neither  from  themselves  nor  from 
**  their  successors^  for  it  is  their*s  only  to  use,  not  to  part  with  it* 
^  And  chcidbre  every  bishop  may  (he  should  have  said  ought)  re- 
''assume  such  rights,  &c/'      They  cannot  upon  any  human 
grounds,  motives,  or  considerations  whatsoever,    bind  or  fetter 
themsdves  in  the  exercise  of  their  power  and  jurisdiction,  when* 

*  The  oanife  of  rpifoopti  power  10  die  eockttatticat  courtt  is  very  fully  utd  fairly  set 
fertb  by  Dr.  Carletoo«  Bishop  of  Chichester,  in  his  Treatise  of  ]uri^iction  Episcopal, 
Rcssl»  aod  Papal,  c.  i.p.  S,  9.  •*  The  question  betwctn  us  tad  them  is  oaly  of  juris* 
"iktioa  coactive  iocxxenial  courts*  hinduig  and  compelling  by  force  of  law,  and  other 
**  cncroal  omlcis  and  punishmeats,  besides  excomaiuiiication.  Ai  fur  spiritual  juris* 
"  dictioo  of  the  church,  stand iog^io  tzami nation  •i  cootrovcrsies  of  faith,  judgia|  of  be* 
'*Rska,  dcpociog  of  heretics,  rxcomtnuuicaiioQ  of  notorious  oflenders,  ordinatioD  of 
**  priests  and  deacons,  instliutieo  and  dbllatian  of  benefices  aod  spiritual  cures,  ftc» 
"  (K.  B.  Hs  does  not  say  inducthm  into,  or  investiture  of,  temporalities* )  This  we  re* 
**  sent  entire  to  the  church,  which  princes  cano«t  give  6t  take  from  the  church.  Thb 
**  power  has  been  practised  by  the  church  without  coactive  juriMiiciion,  other  than  of 
acMinttnication.  But  when  matten  handled  in  the  ecclesiastical  consistory  are  not 
maittrs  of  faith  and  religion,  but  of  a  civil  nature,  which  yet  all  tailed  ecclesiastical, 
"  as  being  given  by  princes,  an4  appointed  to  be  witbm  the  eoi^nisance  of  'hat  coosis« 
''lory,  and  when  the  censures  are  notspintoal  but  carnal,  eomputsive,  coactive,  here 
^appears'the  po^rerof  (be civil  magistrate.  This  pjwcr  we  yield  Co  thv  magistrate; 
**  ud  here  h  the  question,  whether  the  magistrate  has  right  to  this  power  tnd  junsdic* 
**  lion  i  This  then  is  that  which  we  have  to  pmve,  that  ecclesiastical  coactive  power  by 
'*liMeeof  law,  aod  corporal  punishment,  by  which  Christiao  people  are  to  be  governed 
*'  in  ezKrnat  and  contentious  courts,  is  a  power,  which  belongs  rightly  to  Cbri»tiati 
**  princes."  And  a«aio,  (p.  42.}  '<  Concerning  (he  extenttou  ot  the  church's  juris. 
*1  diction,  it  cannot  be  denied,  butther^isa  pnver  in  the  church  not  only  internal, 
**  but  also  of  external  jurisdicttoo.  OHnternal  there  is  uo  question  made.  External 
"jorisdicfioo  being  understood  all,  that  is  practised  in  external  courts  or  coiuistories,  is 
'*  cither  definitive  or  mulcutive ,  Authority  definitive  in  matters  of  faith  or  rdigio^t  be- 
"  loogs  lo  the  chttich  :  mulctative  power  may  be  understood  either,  as  it  is  with  coac- 
"  tioa,  or  as  it  is  referred  to  spiritual  censures.  As  it  stands  in  spiritual  censures,  it  ia 
**  the  right  of  the  church,  and  was  practised  by  the  church,  when  the  church  was  with* 
**  out  a  Chti&tian  magistrate,  and  since.  Bjt  coactive  jurisdiction  was  never  practised 
**by  the  church,  when  the  church  was  without  a  Christian  mj'istrate,  but  was  always 
*'  iiadentooi  to  l):loaf  to  tl^e  civil  iQ^^istrate,  whether  he  were  Chris  ian or  heathco.*^ 
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ever  the  ^ause  of  religion  calls  for  it.  And  if  in  any  instance  they 
have  swerved  from  their  duty  in  attempting  to  make  a  surrender  of 
/  their  rights,  powers,  and  jurisdiction,  it  is  their  duty  to  re^assert  and 
exercise  them  independently,  and  even  if  occasion  call  for  it,  in  de- 
fiarice  of  the  civii  magistrate. 
Authority  of  p^^  Bramhall  *,  Archbishop  of  Armagh,  has  most  explicitly  dc- 
Bramh^iito  livered  his  sentiments  upon  this  point:  *'  My  4th,  and  last 
thcMme  ,,  ground,  fsays  he,)  is,  that  neither  King  Henry  VIIL  nor  any 
'*  of  our  legislators,  did  ever  endeavour  to  deprive  the  Bishop  of 
**  Rome  of  the  power  of  the  keys,  or  any  part  thereof  j  either  the 
''  key  of  order,  or  the  key  of  jurisdiction  :  I.  mean,  jurisdiction 
*'  purely  spiritual,  which  hath  place  only  in  the  inner  court  of  con- 
**  science,  and  over  such  persons,  as  submit  willingly :  Nor  did 
"  they  ever  challenge,  or  endeavour  to  assume  unto  themselves,  ei- 
"  ther  the  key  of  order,  or  the  key  of  jurisdiction,  purely  spiritual. 
*'  All  which  they  deprived  the  pope  of,  all  which  they  assumed  to 
*'  themselves,  was  the  external  regimen  of  the  church  by  coactive 
*'  power,  to  be  exercised  by  persons  capable  of  the  respective 
*'  branches  of  it.  This  power  the  Bishops  of  Rome  never  had,  or 
<<  could  have,  justly  over  their  subjects,  but  under  thero,  whose 
•*  subjects  they  were.  And  therefore,  when  we  meet  with  these 
**  words,  or  the  like  (that  Doforeine  prelate  shall  exercise  any  man" 
*'  ner  ofpoivtr^  jursjiction,  superiot^jty,  preheminence,  or  privilege» 
**  ecclesiastical  or  spiritual,  within  this  realme,)  it  is  not  to  be  under- 
•*  stood  of  internal  or  purely  spiritual  power  in  the  court  of  con- 
*'  science,  or  the  power  of  the  keys  :  (we  see  the  contrary  practised 
*  '*  every  day,)  but  of  external  and  coactive  power  in  ecclesiastical 
<*  causes,  in  forocontentioso.  And  that  it  is,  and  oug^t  to  be  so 
"  understood,  I  prove  clearly  by  a  proviso  in  one  main  act  of  par- 
<<  liament,  and  a  canon  in  the  English  church."  His  grace  then 
reciting  the  proviso  in  the  acts  of  the  canons  f,  thus  concludes: 
>  "  You  see  the  power  is  political,  the  sword  is  political,  all  is  po- 

•«  litical.  Our  kings  leave  the  power  of  the  keys  and  jurisdiction 
**  purely  spiritual,  to  those,  to  whom  Christ  hath  left  it."  Again 
the  same  learned  prelate  adds,  (p,  161.)  **  Our  ancestors  cast  cot 

♦  Schismi  Ouardtrd,  p.  6. 

f  yhi  canon  alluded  to  is  the  zrTviitb,  whieH  •$  expressed  in  the  following  worirS 
<*  W«  do  not  give  dor  kings  eithrr  (he  administration  of  God's  word  or  saenmcttt, 
**  which  the  injunctions  published  Uteljrby  Queen  Elizabeth  doe  most  evidently  dtdafe, 
**  but  only  that  prerogative,  which  we  lee  to  hare  been  always  attributed  lo  all  godly 
•♦  princes  by  him$-lf  in  holy  scripture  :  thatis,  to  preserve  or  contain  all  estates  lodor* 
«  ders  committed  to  their  (rust  by  God,  whcibrr  they  be  ecclesiastical  or  civil  io  th(ir  , 
*'  dutjcs,  and  resir^in  coc(u2naciou&  ofTeodcrs  mrkh  the  civil  iword. 
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'*  external  ecclesiastical  coactive  jurisdiction ;  the  same  do  we. 
*'  They  did  not  take  away  from  the  pope  the  power  of  the  keys, 
**  or  jurisdiction  purely  spiritual ;  no  more  do  we.  p.  170.  What- 
**  soever  power  our  laws  did  diVest  the  pope  of,  they  invested  the 
**  king  with  it ;  but  they  never  invested  the  king  with  any  spiri- 
**  tial  power  or  jurisdictiout  witnesse  the  injunction  of  Qiieea 
"  EUzabethf  witnesse  the  public  articles  of  our  church,  witnesse 
**  the  professions  of  King  James,  witnesse  all  our  statutes  them- 
*^  Selves,  wherein  all  the  parts  of  papall  power  are  enumerated, 
"  which  are  taken  away  :'*  (which  he  then  enumerates.)  and  adds, 
''  But  of  them  all  there  is  not  one,  that  concem^th  jurisdiction 
**  purely  spiritually  or  which  is  an  e^entiall  right  to  the  power  of 
"  the  keys.*'  The  learned  primate  had  before  said,  p.  73.  "  Now 
"  reader  take  a  stand  and  looke  about  thee ;  see  among  all  these 
**  branches  of  papall  power,  which  were  cast  out  of  Kngland,  if 
"  thou  canst  find  either  of  St.  Peter* s  Keys 9  or  his  primacy  cf  order ^ 
•*  or  his  beginning  of  unity  ^  or  any  thing,  which  is  purely  spiritual, 
"  that  hath  no  other  influence,  than  merely  the  court  of  con- 
••  sdence.** 

These  ideas  are  far  from  being  antiquated :    they  have  been  The  stme 
dcariy  set  forth  and  strongly  urged  by  Dr.  Gibson,  whose  book  is  J[||,"^™*^°' 
looked  np  to  as  the  first  authority  by  Dr.  Bum^  fP^atson,  and  all  Gibton  and 
other  writers,   who  have  since  handled  any  of  these  subjects  ♦.  ^  "** 
This  reverend  divine  sets  out  in  his  introduction  t  by  drawing  the 
attention  of  his  readers  to  this  distinction,  by  repeating  one  of  the 
questions  put  at  the  consecration  of  a  bishop  in  the  church  of  Eng- 
land.   <«  The  archbishop. — Will  you  maintain  and  set  forward, 
"  as  much  as  shall  lie  in  you,  quietness,  law,  and  peace,  among 
"all  men;  and  such  as  be  unqujet,  disobedient,  and  criminous, 
'*  within  your  diocese,  correct  and  punish,  according  to  such  au^ 
"  thtritj  as  you  have  ty  God^s  wordp  and  as  to  you  shall  be  com-« 
"  mitted  by  the  ordinance  of  this  realm  f* 

*  Answer. — I  will  so  do  by  the  help  of  God." 

•  This  plain  recognition  of  the  right,  which  the  bishops  of  th^ 
••  diarch  of  England  have  to-  exercise  discipline  upon  the  fact  of 
''divine,  as  well  as  human,  authority,  was  in  the  first  book  of 
••  Edward  the  Sixth,  and  hath  ever  since  continued  part  of  the 
"farm  of  consecration,  and,  by  consfequence,  hath  been  confirm- 
ed by  parliament,  four  several  times  ;  viz.  by  the  act  of  Edward 

* 

*  Cndei  jun«  Ccelfsiasttici  Anglicani,  2yoIs.  f>lio,  1713,  vid.  his  Introduction  to 
^Cempiete  Incumbtnt^  \>y  Dr.  Wauon,  or  r-f'hfr  by  Mr,  P'»cc,  I  Bur.  3 1  J.  dictum 
^<  Dauiioo  Jmntct  ut  tMita,  +  i  Gibs.  lAtrod.  xvii* 
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^'  the  Sixtht  and  in  three  several  acts  of  uniformity,  whereby  the 

'*  forms  of  consecration  and  ordination  have  been  confirmed,  togc- 

This  doc.     '*  ^^^  ^ith  ^he  book  of  Common  Prayer."     The  learned  Doctor 

triTOootio-  considers  this  plain  distinction  in  a  legal  sense  asainst  those,  who 

cooiittcnt  J      1  i  .     .  ^  .  . 

with  the  .  contend,  that  the  supposing  a  jurisdiction  in  the  church  by  divine 
thc"Rclbr.**'  right,  is  inconsistent  with  the  principles  of  the  Reformation:  and 
««ion.  adds,  it  is  by  way  of  distinction  from  this,  that  Judge  iitf// (speak* 
ing  of  the  legal  power  of  bishops,)  called  it  jurisdiction  inyira  ex* 
tfrim ;  which  is  confessed  on  all  hands  to  be  derived  from  the 
crown,  viz.  the  external  exercise  and  administration  of  justice  and 
discipline  in  such  courts,  and  in  such  w^ys  and  methods,  as  are  by 
Uw  or  custom  established  in  this  realm.  And  after  all  the  stress 
that  has  been  laid  upon  the  forementioned  statute  of  Edward  the 
Sixth/  in  order  to  prove  the  church  to  b^  a  mere  creature  of  the 
state ;  whoever  attends  to  the  language  and  tenor  of  that  statute, 
will  6nd  it  highly  probabl<e,  that  no  more  was  originally  intended 
by  it,  than  what  Judge  Hale  meant  by  ji^risdiction  in  foro  exferiorl. 
There  the  grievance  recited  is.  That  the  bishops  did  use  (to  do 
what  i  not  to  plead,  that  they  had  a  general  authority  from  the 
yv^oxd  of  God,  to  exercise  discipline  in.  the  church,  but)  to  make 
and  send  out  their  summons,  citations,  and  other  process,  in  their 
own  names:  and  b<xause  all  courts  ecclesiastical  be  kept  by  no 
other  power  or  authority,  either  foreign  or  within  the  realm,  but 
by  the  authority  of  his  most  excellent  majesty,  therefore  it  is  enact- 
ed. That  all  summon^,  citations,  or  other  process  ecclesiastical, 
shall  be  made  in  the  king'^  name.  All  this  is  forensic  Janguagc ; 
as  is  also  the  seal  of  office,  and  the  seal  of  jurisdiction,  in  the  next 
clause ;  in  which  seal  the  arms  of  the  king  were  to  be  engraven,  I 
that  it  might  appear  in  the  course  of  every  process^  that  they  held 
i40t  their  courts  {as  the  people  had  been  accustomed  to  thjnk  they 
d'rd)  by  virtue  of  a  foreign  or  papal  power.  But,  tl;e  act  having 
been  abrogattd  in  the  reign  of  Q;>ecn  Mary,  there  was  no  occa- 
sion to  revive  it  under  Queen  Elizabeth,  after  the  supremacy  was 
fully  established,  and  the.  popish  bishops  were  deprived,  and  o^ 
thought  or  su^icion  remained  of  English  prelates  holding  their 
'   '    courts  by  the  au.'^hority  from  ^oijjc. 

Although  the  law«  by  wh;ch  the  ecclesiastical  courts  now  de 
>  Cfded,  be  the  i{.oipan  (Ju&tiniaA's)  code,  and  yet  the  adoption 
^hajt  law,  was  accidental  to  our  old  English  ecclesiastical  courts, 
courts  Christian,  as  they  were  originally  called.     It  was  not 
from  the  beginning. 
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*  Fdr  the  first  three  hundrec)  years  after  Christ  ixo  distinc^on  cff  Origin  of 
fctlesiastical  or  spiritual  causes »  in  point  of  jurisdiction,  was  known  fo^^t^jjf*^ 
in  the  Christian  world ;  foir  the  cai^s  df  testaments,  matrinKmy,  nidiciwu. 
bastardy,  adultery,  and  the  rest,  which  are  now  called  ecclesiastical 
or  spintua!  causes,  though  merely  civil  in  their  nature,  were  theii 
determined  by  the  rules  of  the  qviI  law,  and  subject  only  to  the 
jurifdiction  of  the  civil  mkgi^trate.    But  after  the  empel-ors  wer^ 
become  Christians,  out  of  a  zeal  and  desire  they  had  to  hcfnout 
church  govetn()rs  or  bishops,  they  singled  out  certain  special  causes^ 
wherein  they  gfanted  jurisdictiou  to  bishops  ;  namely,  in  cases  of    . 
tithes t  because  plid  to  nnen  of  the  church  ;  in  causes  of  matrimo-^ 
ny,  because  marriages  were,  for  the  most  part  solemnized  in  the 
church ;  in  causes  testimentary,  because  testaments  were  many 
times  made  In  extremis »  when  churchmen  were  present  giving  spi- 
ritual comfort  to  the  testator,  and  there  they  were  thought  the  fit* 
test  persons  to  take  the  probates  of  such  testaments ;  and  So  of  the 
rest.     Vet  these  bishops  did  not  then  proceed  in  these  causes  ac- 
cording to  the  canons  and  decrees  of  the  church,  (for  the  canon  law 
was  not  then  made,)  but  according  to  the  rules  of  the  imperial  lawi 
and  as  the  civil  magistrate  proceeded  in  other  causes.     Accofding« 
ly  in  this  kingdom,  in  the  Saxon  times,  before  the  Norman  con««. 
questf  there  was  no  distinction  of  jurisdictions  ;  but  all  matters,  as 
well  spiritual  as  temporal,  were  determined  in  the  county  court 
called  the  sheriff's  tourn,  where  the  bishop  and  earl  (cr  in  his  ab- 
sence the  sheriff)  sat  together ;  or  ^Isc  in  the  himdred  court,  which 
was  held  in  like  manner  b.lore  thc-lord  of  the  hundred  and  the  ec- 
clesiastical judge. 

Sir  Henry  Spelman  observes,  that  the  bishop  and  th^  cari  sat  to-  F'>rmcflf 
gether  in  one  court,  and  heard  jointly  the  causes  of  church  and  ^.^j^i'^j^jjf 
common  wealth,  as  they  yet  do  in  parliameur.     And  as  the  bishop  Mtiogecher 
had  twice  in  the  y<ar  two  general  synods,  wherein  all  the  clergy  of  irco^riT^"' 
his  diocess  were  boundcn  to  resort  for   matters   conccriiing  the 
church;  so  al>o  there  was  twice  in  the  year  a  gejieral  assembly  of 
all  the  s'nirc  for  matters  concerning  the  commonwealth,  wherein 
without  exception  all  kinds  of  estates  of  the  iai:y  were  required  to 
be  presLMU,  as  dukes,  earls,  barons,  and  so  downward;  and  es- 
pecially the  bishop  of  each  diocess*  among  the  clergy,  .  For  in 
tho^  days  the  temporal  lords  did  often  sit  in  synods  with  the  bi- 
shops, and  the  bishops  in  like  manner  in  the  cc»t>rt$  of  (he  tempo- 
ulty,  anl  were  therein  not  only  necessary,  butpriiUuifal  jixlgcs 

*■  Vi<lc  I  B»  £.  I^.  i^09.  4to.  edit. 
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themselves.  Thus  by  the  laws  qf  King  Canutiis»  •'  The  $h}n^ 
^*^gem9t  (for  so  the  Saxons  called  the  assembly  of  the  whole  shiie) 
"  shall  be  kept  twice  a  year,  and  oftener  if  need  requice,  wherein 
^*  the  bishop  and  thealdertpan  of  the  shire  shall  be  present ;  the 
•*  one  to  teach  the  laws  of  God,  the  other  the  law  of  the  land.-'' 
And  among  the  laws  of  King  Henry  the  First,  it  is  ordained; 
'•  first,  let  the  laws  of  true  Christianity,  (which  we  call  the  eccle* 
''  siastical)  be  fully  executed  with  due  satisfaction ;  then  let  the 
'<  pleas  concerning  the  king  be  dealt  with  ;  and  lastly,  those  be- 
**  twecn  party  and  party  :  and  whomsoever  the  church  synod  shall 
*'  find  at  variance,  let  them  either  make  accord  between  theai  in 
'^love,  (K  sequester  them  by  their  sentence  of  excommunication/' 
Whereby  it  appears,  that  ecclesiastical  causes  were  at  that  time 
under  the  cognizance  of  this  court.  But  these,  he  sayst  he  takes 
to  be  such  ecclesiastical  causes,  as  were  grounded  upon  the  cccle« 
siastical  laws  made  by  the  kings  themselves  for  the  government  of 
'  the  church,  (for  many  such  there  were  in  almost  every  king's 
reigo,)  and  not  for  matters  rising  out  of  the  Roman  canons,  which 
were  determinable  only  before  the  bishop  and  his  ministers.  The 
bishop  first  gave  a  solemn  charge  to  the  people  touching  ecclesias- 
tical  matters^  opening  unto  them  the  rights  and  reverence  of  the 
church,  and  their  duty  therein  towards  God  and  the  king,  accord- 
ing  to  the  word  of  God.  Then  the  alderman  in  like  manner  re* 
lated  unto  them  the  laws  of  the  land,  and  their  duty  towards 
God,  the  king,  and  commonwealth,  according  to  the  rule  andte* 
nure  thereof.  The  separation  of  the  ecclesiastical  from  the  tem- 
poral courts,  was  made  by  William  the  Conqueror. 
Sfparatioo  It  is  obvious,  that  whilst  the  bishop  and  sheriflf,  (or  the  earl,} 
sUsfica?^^"  sat  and  judged  jointly  in  the  same  court,  they  decided  by  one  and 
from  the  the  Same  law.  This  appears  from  what  was  said  or  referred  to  in 
cvufu.  the  case  of  Marriott  v.  Marriott  *,  which  case  turned  upon  the 
right  of  a  court  of  equity  to  enquire  into  the  fairness  of  a  residuary 
bequest  of  pen?onal  estate  after  probate  granted  by  the  spiritoal 
court.  In  England  the  bishop  and  sheriff  saift together  in  the  court, 
as  it  appears  by  the  laws  of  King  Edgar,  cap«5.  decomitiisf. 
**  Centuria  comitiis  quisque  (ut  ante prascribttur)  interesto :  oppidana 
«•  //r  quotantns  habeantur  comitia  :  aliberrimus  auttm  ex  omni  satra^ 
'«  pia  iirquotannis  conventus  agatur^  cut  quidem  iUius  dlocnis  epis^ 
"  copus  ft  senator  infersunto,  quorum  alter  Jura  divmat  alter  bumana 

*ypopulo  fdoceto.     Leges  Canut.  c.  17.  de  comitiis  municipalihus* 

•     .. .  • 

*  1  Str.  669,  in  Scac.  i  Wilk.  78.  Ltmb.  Sax.  Ltvrt,  69, 
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'*  Et  terin  anno  babeantur  comstta  munidpaliay  it  duo  conventusfr^ 
**  vmciales,  aut  plures  eiiam,  et  illU  intersit  episcopus  ac  senator,  et 
''  tin  ubtque  doctaiur  tarn  jus  divinunt  quam  humanum.** 

From  these  laws  it  plainly  appears,  that  the  probate  of  testa^- 
ments  was  in  the  county  courts.  William  the  Conqueror  was  the 
iirst,  that  separated  the  ecclesiastical  court  from  the  civil.  Seldent 
in  his  notes  upon  Eadmerus  167.  gives  us  the  very  charter  of  such 
separation.  Proptfrea  mando  et  regia  authoritate practpio^  ut  nullus 
episcopus  vel  archidiaconus  de  legibus  episcopalibus  ampUus  in  hundred, 
pkcita  teneai  :  nee  causam  qua  ad  regimen  animarum  pert' net ^  adjv^ 
JUium  secularium  hominum  adducant.  This  charter*,  as  Mr.Sel- 
den  has  told  us,  was  recited  in  a  close  roll  of  Rich.  II.  and  then 
was  confirmed. 

The  late  Mr.  Justice  Blackstonc  +  attributed  the  introducrion  ^"^[«*»|ctw» 

^  of  JOtCl- 

of  the  Roman  civil  law  into  England,  to  the  accidental  discovery  of  oiaa'scode 
a  copy  of  Justinian's  pandects  at  Amalp^  about  the  year  1 1 30,  with-  /"^J  ^  °{^ 
in  the  first  cenmry  after  the  conquest :  and  to  the  prepossessions  of  ci^^y* 
the  foreign  clergy  for  that  code,  many  of  whom  under  William 
and  his  immediate  successors,  obtained  the  first  dignities  in  tho 
church  of  England.     The  laity  persisted  in  opposing,   and  the 
dcigy  in  imposing  the  civil  code.     Each  party  succeeded  in  their 
effints;  inasmuch  as  by  the  sturdy  resistance  of  the  laity,  it  nevef 
gained  admittance  into  the  common  law  courts  ;  and  by  the  pow- 
erfiil  influence  of  the  clergy  it  was  adopted  in  their  own  courts 
Christian^  to  the  total  exclusion  of  the  old  laws  before  used  in 
them. 

No  man  ever  spoke  of  the  binding  quality  of  these  laws  with  ^ir  Mat- 
more  precision,  than  that  great  and  constitutional  lawyer  Sir  Mat.  opiolod 
HaU  J.    Neither  the  canon  nor  the  civil  law  have  any  obligation  *>*«*>o« 
as  laws  within  this  realm,  upon  any  account  that  the  popes  or  em- 
perors made  those  laws,  canons,  rescripts,  or  determinations,  or  \ 
bcca&se  Justinian  compiled  their  body  of  the  civil  law,  and  by  his 
edicts  confirmed  and  published  the  same  as  authentic,  or  because 
this  or  that  council  Of  people  made  those  canons  or  decrees,  or  be« 
cause  Giatian  or  Gregory,  or  Boniface  or  Clement,  did  (as  much 
as  in  them  lay)  authenticate  this  or  that  body  of  canons  or  consti- 
tutions; for  the  King  of  England  doth  not  recognize  any  foreign 
authority  as  superior  or  equal  to  him  in  this  kingdom,  neither  do 
any  laws  of  the  pope  or  emperor,  as  they  are  such,  bind  here : 

*  Vide  the  Charter,  App.  No.  XL:  f  x  Bl.  Com.  17.  %  History  of 

Ihe  Camoin  i^aw, »/. 
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but  all  the  strength  iSs^  either  4;hj9  P9f  4.  ^  l^p«rtsd  Iai¥»  h^c  ob«      • 
taincd  in  this  kingdam»  is  o^ly  because  they  l^avc  beep  Reived    -A 
and  admitted  either  by  the  coiment  of  pacUaoient,  and  so  are  jmrt 
'    of  the  statute  laws  gf  the  kif^dqm,  or  else  by  immemorial  u^gp 
and  ciKtom  \u  some  particubr  cases  luid  courts,  and  no  otherwise ; 
and  therefore  so  far  as  such  laws  are  received  and  sallowed  of  heiei 
so  far/they  obtain  and  no  farther ;  and.the  authority  and  &)rce  they 
...    Jiave  here  js  not  founded  ont  or  deFiv^d.irGm  themselves ;  for  so 
'  'ihey  bind  no  more  with  us»  than  our  law&bind  in  Rome  or  Italy^ 
But  their  authority  is  ft^nmnfMi  merely  on  their  being  admitted  and 
leceived  by^us,    which  f loii^  .^es  them  their- authoritative  es* 
sence»  and<]ualifiesfhei.rol^)igationr. 
mat  force       ^q^  hence  it  is»  4^t,  eif^n^ia  those  cpurts,  where  d;\t  tise  of 
l4whafia'   those  laws  is  indulged*  apcovding:  tO:  Uiat  reception,  which  hath 
*"*******•      been  allowed;  if  they  exceed  the  hqunds  of  that  reception  by 
extendii^  themselves  to  *othcr  .n^atrers  than  hath  been  allowed 
to  them ;  or  if  those  courts  proceed  according  to  that  law,  when 
it  is  cofitrouled  by  the  common  law  of  the  kingdom»  the  com- 
mon law  doth  and  may  prohibit  and  punish  them.    And  it  will 
not  be  a  sufficient  answer  for  them,   to  tell  the  king's  courts, 
that  Jastiniao  or  Pope  Gregory  have  decreed  otherwise.     For  we 
are  not  bound  by  their  decrees  fnrtl>er,  or  otherwise,  than  as  tk 
kingdom  here  hath  as  it  were  transposed  the  same  into  the  com- 
mon  and  municipal  laws  of  the  realm,  either  by  admission  of,  or 
by  enacting  the  same,  which  is  that  alone,  which  cati  make  tbom 
of  any  force  iq  England. 
Jd^^I^tr       Enough,  it  is  hoped,  has  been  lugcd  to  prove,  beyond  ques^oa 
thr  canon      Or  doubt,  that  the  spiritual  courts  acting  upon  objects  withi a  the 
•f*he««r  competeiKy  of  the  civil  or  temporal  power  have  all  the  comm(m     • 
mn/av.      incidents  of  ordinary  courts  of  judicature;  and  their  constitution 
and  power  make  as  much  a  pan  of  the  common  law  ot  the  land,  as   . 
those  of  any  of  the  common  law  courts,  or  of  the  courts  of  equity. 
The  formation,  principles,  and  practice  of  our  ecclesiastical  or 
episcopal  courts  are  not  merely  to  be  drawn  from  any  documents, 
proofs,  or  maxims  of  the  Romnn,  canon,  or  civil  law;  but  from.     . 
the  state  of  their  actual  existence  in  th^s  country  from  time  imme-  ^ 
morial.     Barring  therefore  any  special  provision  of  statutes,  which  . 
shall  be  orderly  noticed,  as  they  occur,  it  behoves  us  tocoiisidcr^-  . 
ncrally  the  nature,  practice,  usages,  and  process  of  those  spiritual 
or  ecclesiastical  courts,  which  have  any  cognizance  of  tithe  causes, 
before  we  examine,  either  the  parties,  who  are  entitled  to  be  suitors, 


fir  the  s|^ffic  objects*  wftteh  inaiy  W^i  ^  ihivtth  cobhsr,  c^- ' 
fimngOttr  if>t»ei¥*tiot»  th^ilpdn  to  pr66hs  felative  to  tithes. 

Having  ttideavowed  t<>  *evr,  -^t  thfcder  extemW  or  forensic  api- •  Certita  tpe. 
ritual  Courts  proceed  gencfaHy  (and  airhoist  exclusively)  upon  ob-'  3£,td^" 
jccu  of  tMporal  or  civil  powrtr,  v^t  *all  wholly  drop  the  cortadc-  ^  *J?u*" 
ndoD't^  whatever  primhiv6  pvtt  spirroal  jurisdidion  they  may  tpirihut 
(though  fhey  seMom  do)  exercise  in  right  of  their  mere  Christian  JJ^*^ 
episcopacy;  and  speak  of  them»  with  reference  to  their  cognisance  s^tu^tsm^ 
of  tithes,  as  of  any  other  court  of  judicamre,  whether  cf  the  com-  ^***"* 
moD  law,  courts  of  equity,  or  courts  of  ateiralty;  which  hitter»   '    ^ 
,  Ek  courts  Christian,  generally  decide  by  the  tuhsi  and  nnxims  of    '-^^ 
the  civil,  Roman,  (or  Justinian's)  code«     It  has  before  been  db-^    *   * 
send,  that  amongst  our  Saxon  ancestors  the  bishops  were  admiN  '  ;,qo&i  »rf) 

ted  together  with  the  earls  or  sherifB*  in  the  hundred  courts  to  a  *    ^     -.i-'^^  ^  j 
cofflmon  partknpation  of  the  administration  of  justice;  and  that    ' 
fiom  the  lime  of  the  Conqueror  only,  they  had  their  separate 
coortJ:  and  vrhen  their  separate  courts  were  allotted  to  Aem,  the 
speciBc  objects  of  their  cognizance  in  those  separate  courts  were    ^ 
also  particularly  marked*:  of  which  the  clergy's  maintenance,  or 
tithes,  being  a  principal  head  of  the  m>// establishment  of  religion        - 
was  (he  most  considerable.     It  must  be  noted,  that  when  our 
Salutes  and  books  speak  of  different  objects  being  within  the  com- 
petence or  uiider  the  jurisdiction  of  the  spiritual  'and  flOt  of  the 
temporal  conrtr,  they  refer  only  to  the  distinction,  allotmerit,  or 
specification  of  the  objects  of  adjudication  then  fixed  and  deter- 
mined by  the  legislature  or  supreme  civil  magistrate ;  but  they  re*  - 
fernor  all  to  thai  ather  auihorify  which  Dr.  Gibson  says*,  (fur  '         ,   . 

cmtihticn  achnowMges  t0  belong  to  every  bishop  by  the  word  of  God. 
The  eftct  then  of  this  distribution  or  splitting  of  forensic  jurisdic- 
tion itito  if irifuctl  and  temporal,  upon  the  secession  of  the  bishops  from 
the  hundred  courts,  not  unlike  the  distribution  of  the  powers  of  the 
eu!^  re^a  under  Edw.  I.  into  the  separate  courts,  as  they  exist  at 
this  day  at  fVtstmlnster  was,  that  each  bishop  had  thenceforth  his 
own  court,  which  in  process  of  time  acquired  the  general  term  of 
Csnnshry  Court, 

Accoriing  to  Sir  Edw.  Coie  t,  *•  The  consistory  court  of  every  Oiatifttry 
**  archbishop  ai)d  bishop  of  every  diocess,  in  ecclesiastical  causes, 
"  is  hblden  before  his  chancellor  in  his  cathedral  church,  or  before 
"  kis  commissary  in  places  -of  the  diocess  far  remote  and  extant 
"  frym'the  bishop's  consistory,  so  as  the  chancellor  cannot  call    ' ' 
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*'  them  to  the  consi^tpryr  without  g^pat  trouble  and  vexation :  aod^ 
"  he  is  called  Commissarius  fori^neus .**  It  will  be  observe^  thcui 
that  each  diocess  has  its  consistory  court :  which  is  the  proper  and 
first  ecclesi;^$jic!9l  court  of  the  ordinary  :  and  all  the  several  sidxw- 
dinate  ecclesiastical  tribunals  within  the  diocess  are  of  course  de« 
pendent  upon  the  consistory  court.  This  is  fully  demonstrated  by 
the  order  or  gradation  of  appeals  in  the  ecclesiastical  jurisdiction* 
Whep  the  civil  magistrate  was  superadded  to  the  person  possessing 
X^tpure  spiritual  pastoral  rights  of  a  Qhristian  bishop,  the  forensic 
jurisdiction  of  the  courts^  in  which  they  jointly  presided,  was  by  a 
pious  fraud  holdea  oxit  to  the  public  as  proceeding  from  the  sams 
^irce  as  the  purely  e^scopal  authority,  in  ordcf  the  more  dh> 
tually  to  enforce  submission  and  obedience* 
Older  of  The  gradations  or  stages  of  forensic  appeals  were  coDseq;ucntly 

i^ntuai'"     adapted  to  the  received  notions  of  the  pure  spiritual  powers  of  the 
count.         hierarchy,  which  in  England  before  the  Reformation  carried  the 
supremacy  to  the  pope,  as  to  the  supreme  ordinary  of  the  univeicil 
church ;  whereas  since  the  Reformation  the  last  really  spiritual  sq»- 
peal  was  directed  as  far  as  the  civil  magistrate  could  direct  it,  tote 
confined  to  the  national  archbishop  of  each  province ;  and  the  last 
forensic  appeal  was  directed  as  the  civil  magistrate  was  evident^ 
enabled  (and  perhaps  bounden)  to  direct  it  to  be  carried  to  the  king  m 
Iftrf  Coke's  chancery.     Sir  Edward  Coke  very  distinctly  gives  us  the  several  do-' 
©pinion  of     grecs  of  ecclesiastical  appeals  *,  "  The  court  of  the  archdeacon  or' 
appeal!.       **  his  commissary,  is  to  be  holden  where  and  in  what  places  the' 
archdeacon,  either  by  prescription  or  composition ,  hath  jurlsdictioa' 
in  spiritual  causes  within  his  archdeaconry.     And  from  him  tfaS' 
*'  appeal  is  to  the  diocesans  :  he  is  called  Oculus  Episcopi.  ' 

"  The  clergy  petitioned  in  parliament  t  that  of  every  consiJta* 
*^  tion  conditional,  the  ordinary  may  of  himself  take  upon  him 
*^  the  true  understanding  thereof,  and  therein  proceed  according^ 
"  Whereunto  the  king's  answer  was.  That  the  king  cannot  de* 
"  part  with  his  right,  but  to  yield  to  his  subjects  according  to  lav* 
**  Nota  boCf  et  studf  iene/' 
,  ^Appeal  to         "  The  court  of  delegates,  and  consequently  of  appeals,  is  so  vol*' 
d«ie&atei«      "  ggrly  called,  because  these  delegates  do  sit  by  J  force  of  th«' 
'•  king's  commission  under  the  great  seal,  upon  an  appeal  to  tte' 
**  king  in  the  court  of  chancery  in  these  causes.     First,  wheal' 
*'  sentence  is  given  in  any  ecclesiastical  cause  by  the  archbishop  of' 
«*  his  official ;  Secondly,  when  any  sentence  is  given  in  any  ecct' 

*  4  Inst.  43-9.  f  Pari.  Rot.  15  Fdw,  3,  N,  %^,  J  15  Heo.  S.  cap.  I^i 


€1 
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"sistical  cause  in  places  exempt ;  Thirdly »  when  a  sentence  is 
'^pvenin  the  admiralty  c6urt  in  suits  civil  and  marine,  by  the  order 
"  of  the  civil  law«  And  these  commissioners  are  called  delegates, 
they  axe  delegated  by  the  king's  commission  for  these 


^'poiposes." 

"  Now  because  we  have  generally  spoken  of  appeals  in  ecclesi- 
"adcal  causes,  which  are  grounded  "upon  acts  of  parliament,  it 
"ihall  be  pertinent  to  our  purpose  to  set  down  the  resolution  of 
"^Ae  judges,  and  of  the  learned  in  the  ecclesiastical  law,  which 
"dodi  sum  up  in  what  causes,  from  what  courts,  and  in  what 
"tnK  appeals  are  to  be  made,  and  other  necessary  incidents  con- 
*'oeniii^  the  same^'  as  the  Lord  Dyer  under  his  own  hand  hath 
**  lepoited,  but  are  left  out  of  the  print,  and  yet  worthy  to  be 
^koown  and  published,  which  you  shall  hear  in  his  own  words 
^andbnguage/' 

"  Fifst,  In  cases  of  tesumentary  and  tithes^  from  the  archdea-  Lord  Dyer't 
•on  or  his  official,  if  the  matter  be  there  commenced,  to  the  bi-  "X""^^ 
^'ibopof  the  diocess,  and  from  the  bishop  diocesan  or  his  com- 
^  miMiy  in  such  case,  or  if  the  matter  be  there  commenced  with- 
*i&  fifteen  days  after  sentence  given,  to  the  archbishop  of  the  pn>» 
*  nooe,  and  no  further. 

**  Ittm,  from  the  archdeacon  or  commissary  of  the  archbishops 
^  if  the  matter  be  there  commenced  within  fifteen  days,  &c.  to 
^ic  audience  or  arches  of  the  said  archbishop-:  and  from  thenar 
within  other  fifteen  days,  &c.  to  the  archbishop  himself,  and 
IB  further.     And  if  the  case  be  commenced  before  the  arch* 

Mop,  then  to  be  there  definitively  determined  without  further 
f'appcal. 

^  Item,  where  the  matter  touchetfa  the  kingi  the  appeal  within 
15  days  to  be  made  to  the  higher  convocation  house  of  that  pro« 
vnce,  and  no  further ;  but  finally  to  be  there  determined. 

{  '^  A  general  prohibition,  that  no  appeals  shall  be  pursued  out  of 

^  the  realm  to  Rome  or  elsewhere. 
"  Item,  a  general  clause  that  all  manner  of  appeals,  what  mat* 
tar,  OKnoer«  form,  and  condition  within  the  realm,  as  it  is  above 
Qdemiby24.H.  VIII.  in  the  three  causes  aforesaid;  andon^ 
Anther  d^rce  in  appeals  for  all  manner  of  causes  is  given,  viz. 
iiom  the  archbishop^s  court  to  the  king  in  his  chancery,  where 
a  commission  shall  be  awarded  for  the  determination  of  the  said 
appeal,  and  from  thence  no  further." 
^  Item,  that  persons  exempt  shall  likewise  pursue  their  appesd 

I  In  the  chancery  ui  supra ^  and  iu>t  to  the  archbishopa 
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^  NotCy  in  case  where  a  sentence  is  given  by  comnussioaerSj 

**  delegates  by  the  prince,  as  by  the  lale  visitors.  An.  i.  £lis.tk 

^'  party  grieved  appealing,  such  appeal  is  6utof  the  otrierspre* 

*<  scribed  by  the  said  Statutes,  and  (he  pnnce  in  that  case  maj 

grant  a  hew  conuni^ioh  to  others  to  determine  that  appeal.   £ 

ceo  fait  per  V opinion  del  plusors  des  justices  en  le  case  de  Gooisim 

'-'       *r  Jetrive  del  Deanery  de  tf^elJf. 

S^So*^ '     •  ^^**'  Stephen  Gardenef  evesque  de  fFinion,  fuit  deprive  (ti  Urn 

Cardiocr.  .    «J  beth  per  commission  del  JRdj,  Ed.  Vl.faita  la  persons  procee£n^ 

,  .**  surceoi  ex\offici6  mero'mixtojttdicii,  ve! fromoto  omni  appeHatis^ 

_    •*  remota  summarie  de  piano t  absque  omni  forma  et  fynrisdhfoti 

.  . "  veritate  inspect  a. 

C«^wney's       ,  •*  Et  vide  Mich.  3  and  J^.  Eliz.  Coveney  president d^  novel ctlUi 

SSTin^  '?^  "  ''^  ^^'"^  ^'P''^'^^  P^^  '*  ^'-^^"^  ^^  JVintori.  visitor  del  dit  cAltip 
chaiwery.  tt  ^/  exempt'  de  tout  jurisdiction  ordinary  fait  appeale  aJ  Rtyinm 
.  ^'.chancery,  et  commission  illonque  grant  a  A»  Brcwne  et  Wtsh^ 
**  justices^  que  sur  conference  ove  outers  justices  et  crvitians,  rtith 
<*  que  le  appeale  negistt  ne  ascun  outer  remedie  pur  le  appeHentf^ 
**  ceo  que  cesti  case  fuit  horsdeldit  statute  de  24  et  2$  H.  ^111  (^ 
•'  cest  deprivation  est  mere  temporal^  et  come  per  ley  prev\  Mx  ft 
«*  sequitur,  que  une  assise  gist,  i^c.*' 

•*  Nota,  in  appellisper  doctorem  Levies  judic*  adndraV  et  et  ^c. 

Eftctsofan      "  Forasmuch  as  an  appeal  is  a  natural  defence^  it  cannot  b 

tm$id.  ""^  "  taken  away  by  any  prince  or  power,  and  in  every  case  gcooJIj 

"  when  sentence  is  given,  and  appeal  made  to  the  superiour,  tt 

*'  judge,  that  did  give  the  sentence  is  bound  to  obey  the  appa 

*'  and  proceed  no  further  until  the  superiour  hath  examined « 

•*  determined  the  cause  of  appeal.    Nevertheless,  where  thiscboi 

"  (oppeilatiohe  r'emot&J  is  in  the  commission,  the  judge  thtt  P^ 

**  sentence  is  not  bound  to  obey  the  appeal,  but  may  execute  li 

«*  sentence  and  proceed  further,  uniil  the  appeal  be  received  by  tl 

<<  superiour,  and  an  inhibition  be  sent  unto  him :  for  that  caa 

•«  [appellatione  remota,)  hath  these  notable  efiects.    The  first! 

"  that  the  jurisdiction  of  the  judge  that  gave  sentence,  is  not  I 

"  the  appeal  suspended  or  stopped)  for  he  may  proceed  d>c  s« 

««  notwithstanding.     The  second,  that  for  proceeding  to  cxecuw 

"or  further  processf,  he  is  not  punishable.  The  third,  that  the 
^  things,  that  are  done  by  the  said  judge  after  <uch  appeal  caaD 
*'  be  said  void,  for  they  cannot  be  reversed  per  viam  nulHtetis. 
Af»pcaitto  **  But  if  the  appeal.be  just  ami  laWful,  ihe  superiour  jm 
*"^[^?ht.  "  ought  of  right  and  equity  to  receive  and  admit  the  same,  al 
«<  ought  to  4o  jWifit  #0  the  subjects.  .  And  so.  if  the  cause  ofl 
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*«  afpeai  be  jtfst  and  lawful,  ,bp  pug^t  to  reverse  and  revoke  all 
**  mcaR  acts- done  aflqr  the  said  s^peal  in  prejudice  of  die  appeliantj 
«*  Tbtti  fiarthereport  of  .tke  Lonl  Dyer  truly  translated. 

'' Albeit  ttke  said  acts  of  24  H.  VIIL  and  25  H.  VIII.  do  Cdmrnitiiea 
^  Bped  certain  appeals  make  the  sentence  definitive  as  to  any  ap«  .«£(„  defiaU 
^  peal,  for  the  words  be,  (shall  be  definitive,}  and  that  no  further  ^[^^" 
^  appeal  should  be  had ;  yet  the  king  after  such  definiuve  seotenc^ 
**  as  sopicmc  head,  may  giant  a  commission  of  review,  ad  nvt* 
*<  JmAimf  Sec.  for  two  causes.  I.  For  that  it  is  not  restrained 
"  by  the  statute.  2.  For  that  after  a  definitive  sentence,  the  pope 
«« as  supreme  head  of  the  common  law,  used  to  grant  a  commis* 
^  sion  ad  revtd€ndunh  and  such  authority  as  the  pope  had,  claiming 
M  as  supreme  head,  doth  of  right  belong  to  the  crown,  and  is  an* 
"  nexcd  thereunto  by  the  st^utes  of  26  H.  VIII.  cap.  i.and  i 
**  Eliz.  cap.  t :  and  so  it  was  resolved  in  the  King's  Bench,  Trin, 
**  39  Elis.  where  the  case  was,  that  sentence  being  given  in  an  ec« 
"  cicsiastical  cause  in  the  country,  the  party  grieved  appealed  ac* 
**  cording  to  the  said  act  of  the  25  H.  VIII.  to  the  archbishop^ 
*'  before  whom  the  first  sentence  was  affirmed  ^*  Whereupon  ac- 
cording to  the  statute  of  25  H.  VIII.  he  appealed  to  the  dele- 
gates :  befoie  whom  both  the  former  sentences  were  repealed 
^*  and  made  void  by  definitive  sentence*  and  thereupon  the  queen 
**  jHsopmne  head  granted  a  commission  of  review,  ad  revidai^  f 

^dmnHot.  sentence  of  delegates.  And  upon  this  matter  a  prohi- 
^  bition  was  prayed  in  the  King'a  Bench,  pretending,  that  the  com* 
*4-«nssion  of  review  was  against  law,  for  that  the  sentence  before 
^  the  delfgites  was  definitive  by  the  statute  of  the  25  H.  VIIL 
'*  Bdt  upon  mature  deliberation  and  debate  the  prohibition  was 
**  4lenied>  for  that  the  commission  for  the  causes  abovesaid,  w^ 
''  seaolved  to  be  lawfully  granted. .  In  this  case  I  being  then- the 
^  queen's  attomicy,  was  of  counsel  to  mainudn  the  queen*s  power. 
«*  And  presidents  were  cited  in  this  court,  in  Micehilofs  cast  anno 
»  -29  £liz*  and  in  Gocd^nan^s  casc»  and  Huits  case,  in  29  Elizabeth 
««  also*  See  the  statute  of  8  £Iiz.  Q.  5 :  and  observe  like  words  in 
«»  thm  statute^  ut  tupra** 

^  Upon  a  sentence  given  by  the  high  commissioners,  a  com-  Review  uy 
•*  tmsaion  of  review  may  be  granted  to,  and  for  the  party  gi-ieved,  ^f^  **^°'- 
«  as  by  an  express  clause  within  that  commission  appeareth.  .And  ofhighcoju. 
M  if  no  such  cbuse  bad  been  thereins  yet  a  comgiission  of  review 


miisuN). 


«  Trin.  39  £&.  Iir  the  Kiog*s  Bench,  Mfikgmitttbjt^H$S'^,  In^.:^ti%  (ol.  161   ' 
Afpcal  lo  R«mr,  ib.  R')Ar|  3S9. 
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**  might  have  been  granted :  fttia  sicut  fmlts  tHr^unkmt  tfm 
**  fluminibus  cumulatix^,  nen  frrvaftv^ ;  sic  nx  suUHis  snif  jurih ' 
"  dictionem  commmtiM  mcaush  eecksiastich  vig^re  stafuH  in  hujiu* 
**  mod!  castt  editi  et  provhi  cumulatiif^,  mn  prhatkis  by  CMistnictioQ 
**  upon  that  act. 

No  weal         In  the  year  1689,  in  the  case  of  Saul^r.  fFllscn^^hdott  At 

legstet/  '  Lords  commissioners,  Mtrpittrd  Keck  and  RawHnnn  \  it  mit  ex- 
pressly'said,  that  there  lies  no  appeal  from  a  sentence  in  the  comt 
of  delegates;  for  they  tannot  have  any  original  jurifidictioni  k- 
cause  these  matters  are  grounded  upon  acts  of  pariianieitt,  and 
the  acts  give  none.  In  1725,  \n  Franklin* s  tasef  tordChao^ 
ccUor  King  held,  that  a' commission  of  review  to  reverse  a  sentence 
given  by  the  court  of  delegates  was  matter  of  discretion,  and  not 
of  right,  and  if  it  were  a  hard  case,  (that  case  viras  to  bastardize 
the  issue  of  a  second  marriage,  there  having  been  none  by  the  first 
pretended  marriage,)  the  chancellor  would  advise  the  crown  not  to 
grant  it  j:. 

On  a  petition  to  the  king  in  council,  a  commission  of  ievie# 
may  be  granted  under  the  great  seal,  appointing  new  judges,  or 
adding  more  to  the  former  judges  to  revise,  review,  and  to  hear 
the  cause  § ;  and  in  the  commission  of  review,  there  is  sometindes 
a  dause,  to  admit  other  allegations,  and  new  matter,  and  to  take 
proofs  thereupon  as  well  on  the  one  part  as  on  the  other. 

ilaonerof        The  manner  of  obtaining  a  commission  of  delegates  is  thos; 

e^mmlmon   ^^^  proctor  of  the  appellant  draws  a  petition  to  the  lord  chancellor 

of  delegates,  or  keeper,  settitig  forth  the  cause,  and  what  his  client  insists  upoo« 
and  what  the  judge  has  decreed;  and  that  thereupon  his  cUeat  tUnk- 
ing  himself  aggrieved,  has  appealed  from  the  said  decree  to  the 
King's  Majesty  in  his  high  court  of  chancery ;  whcrefbfc  his  client 
humbly  requests  of  the  Lord  Chancellor,  that  a  commission  of 
appeal  be  made  out  and  issued  under  the  great  seal,  directed  tocer* 
tain  judges,  delegate  to  be  named  at  his  pleasure,  to  hear  and  d6> 
termine  the  cause  aforesaid.  Whereupon  the  lord  chancellor  sets 
down  the  names  of  such  persons  as  he  thinks  proper,  and  after* 
wards  a  commission  is  drawn  and  executed  in  due  form,  by  vir^ 
tue  whereof  the  commissioners  proceed  to  hear  and  detennioe  tbe 
matter  of  the  appeal. 

f  i^dingi       During  the  appeal,  the  sentence  given  by  the  inferior  court  or 

c!Jn7X    judge  is  suspended. 

pended 
pending  ap- 
peal to  ihe  ♦  ^  y^   ^^g^  ^.  3,  Pj^  i^jjj,.  2^^^  ■       ^  J  Q^gjjj^  ^j^^ 
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And  pending  the  appeal^  it  is  usual,  at  the  instance  of  the  ap- 
y&ukU  for  the  superior  court  to  grant  an  inhibition  to  slay  the 
exficutioQ  of  the  sentence  in  the  inferior  court,  until  the  appeal 
shall  be  determined. 

By  Can.  96.  it  is  ordained,  that  no  inhibition  shall  be  granted  lohibitiooi 
out  of  any  court  belonging  to  the  archbishop,  at  the  instance  of  by  aoldvo. 
any  party,  unless  it  be  subscribed  by  an  advocate  practising  in  the  ^*^^- 
said  court.    And  the  like  course  shall  be  used,  in  granting  forth  any 
inhibition  at  the  instance  of  any  party,  by  the  bisliop  or  his  chan- 
ccjlor  against  the  archdeacon,  or  any  other  person  exercising  ec* 
dfiMstical  jurisdiction.     And  if  in  the  court  or  consistory  of  any 
bishop  there  be  no  advocate ;  then  shall  the  subscription  of  a 
proctor  practising  in  the  same  court,  be  holden  sufficient. 

And  by  Can.  97,  it  is  further  ordered  and  decreed,  that  heiKe-  And  iq  be 
fcrwaid  no  inhibition  be  granted  by  occasion  of  any  interlocutory  J|5{[S^Jit  and 
farec,  or  in  any  cause  of  correction,  except  under  the  form  **P^*i^{'?\ 
aSntsaid.     And  moreover,  that  before  the  going  out  of  any  such  the  party 
inhibition,  the  appeal  itself,  or  a  copy  thereof  (avouched  by  oath  ^^^^^P^***"*  • 
to  be  just  and  true,)  be  exhibited  to  the  judge  or  his  lawful  surro- 
gite,  whereby  he  may  be  lawfully  informed  both  of  the  quality  of 
the  crime,  and  of  the  cause  of  the  grievance,  before  the  granting 
tilth  of  the  said  inhibition.     And  every  appellant  or  his  lawful 
pnxtor,  shall»  before  the  obtaining  of  any  such  inhibition,  shew  and 
exhibit  to  the  judge  or  his  surrogate  in  writing,  a  true  copy  of 
thaie  acts  by  which  he  complains  himself  to  be  aggrieved,  and 
firaoi  which  he  appeals;  or  shall  take  a  corporal  oath,  that  he  has 
peifinned  his  diligence  and  true  endeavoiu'  for  the  obtaining  of  the 
<aaie,  and  could  oot  obtain  it  at  the  hands  of  the  register  of  the 
Coon,  or  his  deputy,  tendering  him  his  fee*     And  if  any  judge 
or  register  shall  cither  procure  or  permit  any  inhibition  to  be  sealed^ 
»a$  is  said,  contrary  to  the  form  and  limitation  above  specified; 
kt  JiiiQ  be  suspended  from  the  execution  of  his  office,  for  the  space 
of  three  cQonths:  aiui  if  any  proaor,  or  other  person  whatever  by 
his  appointment,  shall  offend  in  any  of  the  premises,  either  by 
tuaiotg  or  sending  out  any  inhibition,  contrary  to  the  tenor  of  the  Penalty  for 
nidpremTScs;  let  him  be  removed  from  the  exercise  of  his  office*  wbifi '"" 
for  the  space  of  a  whole  year,  without  hope  of  release  or  re-  Jj|*J|^"^   . 
storing,  sites. 

It  has  been  before  remarked,  that  all  the  proceedings  in  the  spi^  Ourspimual 
riinal  courts  were  regulated  by  the  civil  Roman(or  Justinian's)  code :  ^^^l^ 
yet  as  the  sole  authority,  or  force,  which  that  law  can  have  acquired  only  by  st 
in  this  country,  must  have  been  from  the  consent  cr  acquiescence  ^vii  iJw  \% 
8 
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tbty  actuii]/  of  the  Community  from  time  immemorial,  (I  exclude  all  stitotc; 

*^'  provisos]  it  will  evidently  appear,  that  as  much  of  that  fan;,  tt 

has  thus  become  a  part  of  our  common  law,  is  to  be  ascertained 

from  the  actual  practice  of  the  particular  court,  which  has  adopted 

either  the  whole  or  a  part  of  that  code»  and  not  fh>m  the  code  it« 

self,  so  as  to  draw  the  spiritual  court  into  or  under  a  close  or  anj 

obligatory  conformity  with  the  law,  should  the  practice  of  the 

court  deviate  from  the  letter  of  that  very  Roman  (or  civil)  law  by 

which  it  professes  to  decide. 

Of  the  jwc-      i,^  ^^  ecclesiastical  courts,  the  parties  to  the  suit  are  not  de- 
ton  •Od  M*  * 

TOcates  in  nominated  as  they  are  in  our  courts.  The  party,  which  we  call 
^rtju'"^*^  the  plaintiff,  is  there  called  actor^  from  acting:  and  the  defendant 
reus  from  being  charged  with  delinquency  or  guilt.  As  in  our 
courts  of  common  law  and  equity,  suits  are  managed  and  anied 
on  by  attornies  and  solicitors,  so  in  the  spiritiud  courts,  they  are 
managed  and  carried  on  by  proctors^  who  are  officers  esub* 
lished  to  represent  in  jqdgment  the  parties,  who  empower  diem 
(the  same  is  to  be  said  of  attornies)  by  warrant  under  their  handi 
called  a  proxy,  to  appear  for  them,  to  explain  their  rights,  to 
manage  and  conduct  their  oouse,  and  to  demand  judgment  *.  The 
spiritual  Courts  have  also  their  advocates^  who  answer  to  what  in 
the  common  law  and  equity  are  called  counsel  or  barristers.  And 
they  are  generally  required  tq  have  taken  the  d^ree  of  a  doctor  of 
the  civil  law,  before  their  admission  f . 
Ciucim.  The  first  step  in  the  spiritual , court,  b  the  citation;  which  is 

a  judicial  act,  whereby  the  defendant  by  authority  of  the  judge, 
(the  plaintiff  requesting  it,)  is  commanded  to  appear  in  order  to 
enter  into  suit,  at  a  certain  day,  in  a  place  where  justice  is  ad- 
ministered. 
What  it  The  citation  ought  to  contain,  first,  the  name  of  the  judge  (and 

tain.  his  commission,  if  he  be  delegated ;)  if  an  ordin^  judge,  with 

the  stiie  of  the  court  where  he  is  judge;  2nd,  the  name  of  biro, 
who  is  to  be  cited.  3rd,  An  appointed  day  and  place,  where  he 
must  appear;  which  day  ought  either  to  be  expressed^  particuhrly 
to  be  such  a  day  of  the  week,  or  month,  &c.  or  else  only  the  next 
court  day  ^or  longer)  from  the  date  of  the  citation,  in  which  the 
judge  sits  to  administer  justice :  the  time  of  appearance  ought  to 

*  Vid.  iBuq),  13 7,  who  cites  i  Domat.  583.  They  are  aubject  to  many  rtMiiM 
and  canooicri  regulatioot  as  to  ibcir  admtttioD  praccict,  See,  which  it  is  not  neeesarf  fer 
our  purpose  to  specify. 

i  1'beir  admissioo  aod  practice  «t  alsor^bjeGt  to  fcveral  statute  and  canoDical  rp>^ 
ciOM  and  conditions. 
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be  more  or  less,  accordii^  to  the  distance  of  the  place  where  they 
live.    4lh»  The  cause,  for  which  the  suit  is  to  be  commenced  ; 
ffik,  the  naimc  of  the  party,  at  whose  instance  the  citation  is  ob- 
tained*.    A  citation  either  contains  a  peremptory  command  to 
appear,  or  is  mandatory  and  inhibitory^  where  the  defendant  is  not  Maodttory 
only  cited  to  appear,  but  the  judge,  before  whom  the  cause  lately  l^]^    ** 
depended  is  forbidden  to  proceed  any  further;  or  else  they  are  in- 
timatory,  as  where  executors  cite  all  the  next  of  kin  to  see  a  will 
proved,  &c.  intimating,  that  if  they  do  not  appear,  &c.  the  judge 
will  proceed,  &c.     There  are  also  general  citations,  as  where  the  General  ani 
defendant  is  cited  to  attend  the  whole  proceedings ;  or  special^  as  'P*^**** 
wbere  he  is  cited  to  do  some  particular  act,  &c.     If  the  defendant 
abscond,  so  that  the  citation  cannot  personally  be  served  upon  him, 

1  a  citation  viis  et  modis  goes  out ;  a  copy  of  which  is  to  be  affixed  on  Citation  w/j 
the  outward  door  of  his  house  or  last  usual  place  of  abode,  or  on  ''*"'"• 
the  church  door  of  the  parish  wherein  he  inhabits. 
A  great  variety  of  ordinances  and  constitutions  concerning  cita-  MetropoH. 

-  tions  are  to  be  found  in  Linwood ;  which,  for  our  purpose  it  would  ^xercise^dU 
be  useless  to  refer  to.     By  the  ancient  laws  of  the  church,  the  ?"*.  »«^**°«'- 

■'  ,  ,  ity  in  any 

metropolitan   was  forbidden  to  exercise  judicial  authority  in  the  diocess  of 
diecess  of  a  comprovincial  bishop,  unless  in  case  of  appeal  or  va-  *"  P"*^**^^* 
1.  cancy.    And  therefore  when  Archbishop  PeCkam  excommuni- 
:  Cited  the  Bishop  of  Hereford  for  resisting  this  concurrent  power, 
and  affirming  against  the  archbishop,  that  he  could  not  exercise  any 
jurisdiction  exclusive  of  the  bishop  within  the  bishop's  own  dioccss,  , 
nor  take  cognizance  of  causes  there  per  querelam ;  the  archbishop 
Wended  his  claim,  not  upon  the  common  right  of  a  metropolitan, 
but  upon  the  peculiar  privilege  of  the  church  of  Canterbury,  that 
the  church  of  Canterbury  enjoys  such  a  privilege,  that  the  arch- 
bishop for  the  time  being  may,  and  ought  to  hear  causes  arising  ' 
within  the  dioceses  of  his  suffragans,  and  that  in  the  first  instance, 
^hich  privilege  probably  sprung  from  the  archbishop  of  Canter- 
bmy  being  legaii  nati  to  the  pope.   But  now  this  mischief  is  reme- 
died by  the  act  t  34  of  H.  VIII.  c,  9.  which  reciting  in  the  pre-  Remedied 
•  Jtnblc,  the  great  inconveniences  of  being  cited  to  the  arches  and  forbidd'ilj 
oAtx  high  courts  of  the  archbishop  of  this  realm  far  from' their  onhcdiZ* 
Wa  dioceses,  &c.  to  answer  causes  and  suits  of  defamation  xvith-  cess  (except 

in  appe^lK.J 

*  It »  not  meant  to  enter  into  (he  ebctrina  pUcitandt  in  iheie  courts,  Iwt  merely  to 
l"«  a  feacrtl  idea  of  their  process.  Vide  ihe  form  of  a  georral  citation,  App»  No.  XLl. 

^  Vid.  chit  act,  App.  No.  XiJI.  U  WMiepetkd  i  4nd  l  Pail,  and  Mary,  c. 
tiii.   Aod  rcirived  by  i  Eliz.  c.  i. 
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hiding  of  iiihis,  lie.  enacted,  that  no  penon  should  be  cit^  to 
appear  out  of  his  own  diocess,  except  by  appeal,  &c« 
CaMs  on  ei-      Some  few  tithe  cases  have  been  decided  on  this  statute.    In  the 
tbtdiwcfi.   case  of  fFistcoti  V.  HanUng^  £.  15,  Car.  11  *»  when  the  suit  was 
for  tithes  in  the  diocess  of  Sarum,  where  they  lay».  and  prohibi- 
tion was  obtained  upon  this  statute,  because  the  defendant  lived  in 
London ;   the  court,   upon  notice  that  the  suit  was  for  uthes, 
{ranted  a  consultation,  and  declared  that  that  case  was  not  within 
the  statute:  that  the  contrary  seemed  to  have  been  agreed  in  the 
cist  of  Jones  v.  Boyir^  A.  D.  i5i2 1.     In  Woodward  v.  Moit^ 
poace  \ ;  Woodward,  who  lived  in  the  ^iocess  of  Litchfield  and 
Coventry,  but  occupied  lands  in  the  diocess  of  Peterborough^ 
was  there  taxed  in  respect  of  his  land,  as  an  inhabitant,  towank 
.  a  rate  for  new  casting  of  the  bells,  and  because  he  refused  to  pay* 
'"was  cited  into  the  court  of  the  bishop  of  Peterborough,  and  libel- 
kd  against  for  this  matter.     And  by  the  court  \  this  is  not  a  citing 
out  of  the  diocess,  for  he  is  an  inhabitant,  where  he  occupies  the 
land,  as  well  as  where  he  personally  resides  §,   M.  ii«  Wm, 
Machtn  V.  Motion.     In  a  declaration  in  attachment  upon  prohibit 
Hon,  the  caae  was,  that  the  plaintiff  lived  in  Nottingham  within 
the  province  of  York,  and  there  substracted  tithes,  and  then  re- 
moved into  Lincolnshire,  within  the  province  of  Canterbury. 
Afterwards  he  happened  to  go  to  York,  and  was  sued  there  in  the 
court  of  the  Archbishop,  for  the  substraction  aforesaid,  and  had  a 
prohibition  on  the  statute  for  citing  him  out  of  his  diocess.    But 
at  last,  after  debate,  a  consultation  was  awarded,  for  that  substrac- 
tion of  tithes  is  local,  and  by  the  sutute  of  the  32  H.  VI IL  c.  7. 
must  be  sued  before  the  ordinary  of  that  place,  where  the  wrong 
was  done;  otherwise  in  cases  transitory,  where  the  action  follows 
the  person  of  the  oflfender:  and,  as  it  was  argued  by  the  couaseli 
this  is  not  citing  out  of  his  diocess  within  the  statute ;  because  the 
diocess,  where  he  lives  has  not  a  jurisdiction,  and  if  he  might  not 
be  cited  in  this  case,  the  thing  would  be  remediless  and  dispunish- 
able.   So,  if  a  peculiar  be  in  two  dioceses,  and  a  man,  who  dwells 
in  one  of  the  dioceses  in  the  peculiar,  be  cited  to  the  court  of  the 
peculiar,  holden  in  the  other  diocess,  this  is  not  a  citing  out  of  the 
diocess,  because  it  is  within  the  peculiar  f|. 
Retura  of         The  ACXt  Step  in  the  suit  is  the  return  of  the  citation  ^.   Hiere* 
the  ctutun.  foje  jhe  proctor  of  the  plaintiff,  on  the  day,  on  which  the  dcfendiUt 

*  Lor.  96.  f  I  Lev.  96.    %  Biwfval,  vr-  t  <  S^k.  164. 

%  B.  £,  L.  301,  4U>edU.  |  %  S«ik»  $49*    Lm<  lU|aiu  45»,  5|> 

1  Coosft.  34.    Ousht.  50,  5 X* 
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is  aimmoned  to  appear,  is  to  exhibit  his  proxy  for  bis  client,  &c. 
and  brings  into  court  the  original  ci  tit  ion.  Now  this  citation  be- 
ing a  personal  citation,  (that  is  to  say)  such  a  one  as  could  not  be 
uecutedi  unless  upon  tl^  proper  penon  of  the  defendanti  and  the 
psmy  so  to  be  cited,  having  perhaps  absconded  himself,  that  be 
cannot  be  met  with ;  in  this  case  the  proctor  oug^t  to  alledge  it, 
and  shew  the  mandatiHy's  certificate  pursuant  to  such  his  alledg- 
ment;  and  thereupon  he  ought  to  petition,  that  the  defendant  may 
be  cited  personally  to  appear  (if  he  can,  when  so  dted)  to  answer 
the  contents  of  the  former  citation,  and  if  not  personally,  then  by 
any  other  ways  and  meant,  so  as  the  pars  rea^  or  party  to  be  cited, 
may  come  te  the  knowledge  thereof,  and  this  is  it,  which  is  called 
AaiiQ  viis  it  modiSf  or  dtati§  puilica,  a  public  citation,  it  is  exe-,  Natim  of  a 
cutcd  either  by  public  edict,  (a  copy  thereof  being  affixed  to  th^  g^,. 
doors  of  the  house  where  the  defendant  dwells,  or  the  doors  of 
the  church,  vnthin  the  parish  which  he  inhabits}  or  by  publication 
in  the  church,  in  the  time  of  divine  service^  or  per  campanam^, 
(the  tolling  of  a  bell)  or  per  tubam  or  sounding  of  a  trumpet,  ami 
uxiUi  ertctlonenif  the  erecting  of  a  banner.  This  being  done,  g 
certificate  must  be  made  of  the  premfses,  and  the  citation  brought 
into  court,  as  is  even  now  mentioned,  and  if  the  party  gited  ap- 
pear not,  the  plaintiiF^s  proctor  must  accuse  his  contumacy,  he 
being  first  three  times  called  by  the  cryer  of  the  court,  and  in 
penalty  of  such  his  contumacy,  he  must  request,  that  he  may  be 
excommunicated* 

These  authentic  certificates  are  now  but  seldom  used*  unless 
where  the  mandatory  by  reason  of  the  distance  cannot  conveniently:^ 
appear  to  make  oath.     Where  the  defendant  appears  not,  the  ci-. 
tation  is  returned  in  the  following  forni : 
Jones  V.  Johnson  \     On  which  day  Tubb  returned  the  original  Form  ©f  tbc 
Tuhb  and  Goff. ^  /citation  by  him  taken  under  seal  in  this  be-  "*""' 
half,  together  with  a  certificate  of  the  due  execution  thereof,  of 
the  truth  pf  which  oath  hath  been  made,  (then  a  public  pro^Iama** 
tion  bring  thrice  made  for  the  party  cited)  and  he  not  appearing, 
the  judge  at  the  petition  of  Tubb  accusing  his  contun^acy,  pro- 
nounced him  in  contempt,  but  reserved  his  pain,  an,d. .continued 
the  certificate  of  the  said  citation  to  the  next  court  day.     Goff 
appeared  and  exhibited  his  proxy  for  the  party,  cited,  and  made- 
himself  a  party  for  him,  and  prayed  a  libel  to  bs  given  by  Tubb, 
otherwise.Ms  client  to  be  dismissed  with  expcnces;  whereupoir- 
the  judge  assigned  Tubb  to  libel  <}n  flie  next  court  day,  the  aaid 
Tubb  dissenting, 

R  a  •  ' 
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Libel  in  the       Thc  ficxt  general  and  most  important  step  in  these  proceedingSi 
spirnuai        jg  ^j^^  i^^gj  jq  called  from  the  latin  diminutive  libellus.  (a  small 

court. What?  ,       r  \       t  '        i 

book  of  paper.)     It  answers  to  the  declaration  in  an  action  at  law, 
and  to  the  English  bill  in  a  court  of  Equity.     The  civilians*  say, 
that  a  libel  is  nothing  else,  but  a  fit  conception  of  words  setting 
forth  a  specimen  of  thc  future  suit,  or  is  defined  the  lawyer's  ar- 
gument. 
Th«  parti  of      Jt  js  Said  to  consist  of  three  parts,  viz.,  i.  The  major  prq)osi- 
a  libel.         ^JQj^ .  ^hjch  shews  a  juSt  cause  of  the  petition.  2.  The  narration, 
or  the. minor  proposition.     Whereby  is  inferred  (in  thc  species  of 
the  fact  propounded)  that  there  is  just  cause  for  the  petition.    3. 
The- conclusion,  or  the  conclusive  petition,  which  conjoins  both 
thc  propositions,  and  includes  the  minor  in  the  major.     A  libel, 
therefore,  is  a  practical  and  judicial  syllogism.     The  conclusion 
consists  in  the  petition,  and  not  in  the  words  related.     And  this  is 
.the  chief  part  of  the  libel,  which  ought  especially  to  be  regarded. 
.By  this  the  plaintiff  concludes,  Justly  desiring  from  thc  premises, 
and  the  things  propounded,  that  thc  defendant  may  be  condemned, 
both  in  the  principal  and  in  the  charges. 
PropcTtieiof      +  The  properties  of  a  libel ;  or  those  things,  which  arc  said  to  bt 
'***^*''  particularly, proper  to  a  libel,  arc  these,  viz.  that  it  be  round,  {as 

the  civilians  term  it)  dilucid,  concluding,  not  obscure,  uncertain, 
nor  general,  ncr'^hernative. 

Thc  efficient  cause  of  a  libd,  is  the  law,  which  deposeth  a lib?l 
to  be  offered  :  but  it  conr.mands  principally,  that  it  be  offered  to 
the  judge,  (seeing  his  ofiice  is  implored  upon  this  petition,)  and 
then  also  to  the  adverse  party. 
Form  of  a         The  form  of  a  libel,  altliough  it  ought  especially  to  be  drawn, 
■*''*''  according  to  the  stile  and  custom  of  every  court,  yet  where  there 

is  no  special  custom  extant,  it  ought  to  be  drawn  in  writing;  and 
in  such  manner,  as  that  it  may  contain  these  five  things,  com- 
prehended in  these  following  verses: 

j^Nij,  quidf  coram  quo^  quo  jure  petatur  et  il  quo* 
Recte  conipositus  quisque  libellus  habet  J. 

r-iti^ntofthe       The  end  of  the  libel  is,  that  it  may  propound  thc  plaintiiTs 

Ubci.  desire,  and  instruct  the  judge  and  the  adversary,  as  to  the  nature 

of  the  future  suit,  and  be  the  foundation  of  judgment:  for  both 

*  Alciat.  in  prax.  foK  i8,  fpeclal  de  lib  conf.  seer.  1  Ummius  diiip.  6tb.  S,  4,  J. 
f  Vid.  Conset.  404. 
\  '  \  Hosticnsisdc  Libelt.  oolat.  Atclat.  ubi  sup.  fol.  18,  see  form  of  ■  libel  fortiibei 
App.  No.  XLIII. 
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the  articles  of  the  proofs  are  to  be  accommodated  to  the  form  of  the 
libel,  and  the  sentence  is  to  be  pronounced  according  to  the  same. 
Wherefore  to  the  intent,  that  the  judgment  be  begun  in  due  order, 
iod  be  founded  upon  a  certain  thing,  it  Js  necessary,  that  a  libel  be 
given  by  the  plaintii^',  though  not  admonished  thereto ;  the  omis- 
sion whereof  doih  vitiate  the  proceedings.  Whence  a  libel  is  de- 
servedly ranked  amongst  the  substantial  acts  of  the  proceedings  ; 
isx  no  libel  existing,  the  proceedings  arc  rendered  null. 

When  the  defendant  appears  upon  the  citation,  then  the  libel  f^f^^. 
ought  to  be  exhibited  by  the  plainiifF,  and  a  copy  of  it  delivered  tipa.  - 
to  him  according  to  the  provisions  of  the  2  Hen.  V.  c.  3  *.  This 
act  was  considered  declaratory  0/  the  old,  and  not  introductory  of 
a  new  lawt.  A  prohibition  lies  for  denying  a  copy  of  the  libel, 
to  any  ecclesiastical  conn ;  for  the  ecclesiastical  jurisdiction  is 
limited,  and  the  party  ought  to  know,  whether  the  matter  be  within 
their  jurisdiction,  and  how  to  answer.  After  a  copy  is  given,  the 
prohibition,  ipso  facto^  is  discharged  without  any  writ  of  consulta- 
tion issued.  And  if  a  copy  of  the  libel  be  not  delivered,  there  is 
a  writ  in  the  register  to  compel  the  delivery  of  it  J. 

Fitzherbert  says,  if  a  mdn  be  sued  in  the  spiritual  court,  and  ProhiWtion 
the  judges  there  will  not  grant  unto  the  defendant  a  copy  of  the  until  ihcsp*- 
Kbel,  then  shall  he  have  a  prohibition  directed  unto  them  for  to  '""^Jcoun 

'  ^        grant  a  copy 

Surcease,  until  they  have  delivered  the  copy  of  the  libel.  Which  pf  Ui«  Hk^^:!. 
pioliibition  the  more  modern  books  have  put  under  these  two  limi- 
tations ;  first,  that  before  it  is  granted,  an  oath  be  required,  of 
the  denial  of  the  libel ;  and  secondly,  that  it  shall  not  be  granted 
at  all,  if  the  appeal  be  made  lor  such  denial,  (as  for  a  gravamen) 
from  9n  inferior  to  a  superior  court,  because  the  party  has  his 
clectioQ,  and  has  chosen  another  remedy. 

To  thtf^  remedy  by  way  of  prohibition,  Fitzherbcrt  adds,  that  Action  lies 
the  defendant  may  have  an  action  against  them  upon  this  statute,  MioATopv 
if  they  will  not  deliver  the  copy  of  the  libel,  whether  the  cause  •^^  i»*>«»- 
in  the  libel  be  a  spiritual  cause  or  not. 

When  the  actor  (or  plaintiff)  gives  in  his  libel,  it  is  done  in  the 
following  form,  viz, 

H.  against  H.  1      C.  is  to  give  a  libel  this  day,  on  which  day  C.  F^rmofgiv- 
^*  S.  /gave  in  a  libel  in  writing,  which  he  prayed  to  be  beL 

admined,  and  an  answer  to  be  given  thereto  immediately  by  S.  in 
the  presence  of  S.  dissenting  thereto,  and  alledging,  th^t  the  said 


•  WkicK  M«  App.  No.  XLI V.  f  Glbi,  xoio.   a  SaHu  ^53.  Baror  Uoj. 

{  Fof  which  KC  App.  No.  XLV. 
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libel  was  tioe  conclddent  in  Iftw,  and  th^nrfim  not  idmuattlefsf 

law,  and  praying  the  stanoe  ta  be  i«jeeted«    Whereupon  die  jndge 

at  the  petitioA'of  C.  admitted  the  said  libeU  and  assigned  S;  to  an* 

swer  th(»eto  immediately,^  S.  dissenting ;  but  wkh  intention  of 

answering  the  sam6  contested  luirnegacirely  thereto^  then  pnyed; 

and  the  judge  at  his  petition  assigned  C.  to  prove  his  libel  by  the 

next  court  dny,  the  said  C.  dissenting; 

Anijjw  to        The  regular  progress  of  the  cause  brings  us  to  the  defendmtV 

answer.     It  will  be  obviotis,  that  nufiy  intrguiarities  in  the  partin 

litigant  may  create  the  necessity  of  pleading  and  acting  specidlyt 

whichr  it  is  not  the  object  of  this  work  to  go  into.     If  the  suit 

Oath  of  ca.  proceed  tegularly  after  contestation  of  suit^  and  the  oath  of  calumnf^ 

""''^'        taken  by  both  the  litigants,  the  next  thing  which  follows  in  couise 

.*  Tht.Mth  of  calomiiy  is  defiaed  to  be  that,  wherebj  the  partiet  in  auit  do  praicit 
their  cooacience  in  the  prosecution  of  the  cause,  {Set/,)  that  thcj  do  it  not  out  of  fraud 
or  vexation,  &c.  but  out  of  a  confidence  they  have  of  the  justness  o^  their  cause.  Aod 
of  this  oath  of  calumny,  there  are  two  sorts,  (Stil,)  the  one  ftneral,  (which  is  MC 
mkeo  oftcoer  thpd  once  in  the  c^se,  and  Chat  immediately  Jiftcr  the  tuit  is  cvtcstod, 
OTt  if  omitted  then,  to  any  part  of  the  proceedings  afterwards :}  the  other  special,  which 
ia  likewise  called  the  oath  of  maliet^  and  may  be  administered  to  either  <^  the  pactici, 
U  olf^eii  as  the  jodge  sees  fit  in  any  part  of  the  proceediop  either  before  or  after  the  foit 
is  <onmtcd,  tod  whether  the  general  oath  be  taken  or  not. 

These  ^aths  aw  to  be  administered  not  only  to  ooe,  but  to  both  or  either  of  the  pamsi. 
And  these  oaths  Mynsinger  proves  (from  Cicero,  bis  oration  frp  Rotcit)  vrere  esusflf 
administered  to  the  parties,  before  Justinian's  time.  There  is  only  this  di^rcnce  betw'til 
ihem,  thit  Ih^  one  may  he  admimsteied  at  any  time,  whtn  there  ia  occasioo,  the  other 
only  once4  As  to.  their  ferm,  authoit  pitacribe  one  and  the  same  in  oSact  for  M 
faHifBS.  The  |encnl  oath  of  calumny  is  usually  administered  in  this  or  the  like  fims, 
\Seil.) 

^  You  shall  swear  that  you  hefieve  the  cause  yoo  move  is  just ;  that  you  will  not  deey 
Mjoy  fhiflg  yoo  believe  is  trikth,  when  you  art  asked  of  it ;  that  yon  wilt  nor  (to*  year 
M  jpiMvlidf e)  use  aoy  false  proofs  that  you  wiU  not  oat  of  fraud  rei|ocat  any  dilay  aa  u 
V  to  protract  the  suit.  That  yon  have  not  given  or  promised  any  thiogi  neither  will  gi«e 
M  or  promise  any  thing,  in  order  to  obtain  the  victory,  except  to  such  persons,  to  wboM 
M  the  laws  and  the  canons  do  permit.    ^0  Mp^  9c. 

If  the  plaintiff  refuse  thitoath  of  cahimoy,  dec.  he  is  10  deaist  firom  further  piOMni* 
tioo  of  his  action.  If  the  defendant  lefuw  it,  then  he  is  to  be  condemned,  u  Mie«oo« 
fessiog  the  artieJcs  laid  against  him.  The  substance  of  this  oath  of  calumny  haskca 
cxptessed  in  the  following  monkish  rhymers 

Iliad  juietor,  ^od  lb  tibijusfavidietnr«  .    .      ^ 
El  si,  ^ttcreiur  verum  non  inficietur. 
Nil  promittetur;  oec  falsa  probatio  detor : 
Ut  lis  tardetur,  dilatio  nulla  petetur. 
There  VMS  also  fotmeriy  In  u«  in  these  courts,  «  velmtary  or  decisWe  01th  grvcv  V 
nne  party  to  the  other,  when  00c  olihe  part  ies  liiigint  being  iintUe  to  pitMi  his  fhai;^ 
eflkrs  to  stand  or  fall  by  the  oath  of  his  adversary ;  not  unlike  the  wager  of  law  with  ui, 
.whole  the  common  law  allows  a  nun  in  an/iction  ol  ieht  opon  wple  contract*  to/rrc 
himirlf .upon ^ own  oath^    ilnsl^i^.,  ftJoau^i*.  Btttpnghmi  iay%  this  oiU 
htt  been  loog  obsoletCi  ij^ 
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dfottiiotf  is  the  dcnindtng  ««d  giving  in  of  pef«oi»|  lotvperSf 
wikb  ait  aofit  in.inrtiting,  ^tQ  tlie  several  articles  or  positions  of  a 
liW,  or  toaoj  ^her  judicial  tnaitsr  exhibited  in  court. 

These  answers  ought  to  bo^  uadt,  in  veiy  cltmt  and  certain 
^Etms;  and  in  cinl suits  upon  the  oath  of*die  pcisoo»  chail  cabibits 
tBcni* 

For  the  personal  answers  are  therefore  provided  in  law*  that  by  Antweiw 
the  bdp  of  them,  the  adverse  party  may  be  relieved  in  the  matter  ficii<nt. 
sf  proofs  And  if  these  answers  be  not  clear,  fuU»  and  certain  ; 
they  are  deemedand  taken  in  law  ai  not  given  at  all ;  and  upon  a 
oiotion  made,  the  judge  ought*  by  an  interlocution,  to  enjoin  new 
atvwers;  it  bring  the  same  thing  to  give  no  answer  at  aiU  as  to 
ffn  a  general  and  insufBcient  answer. 

A  personal  answer,  therefore,  ought  to  have  these  three  quali*  ^ 

ties  in  it.  First  it  ought  to  be  pertinent  to  the  matter  in  hand.  Se- 
condly, it  ought  to  be  absolute  and  unconditional.  And,  thirdly/ 
it  ought  to  be  dear  and  certain. 

The  defendant's  refusal  to  make  any  answer,  or  his  making  a  i^trcncom- 
Aort  unsatisfactory  or  evasive  answer  may  give  rise  to  a  variety  of  P"*^*y  *»<* 

'  ,    •'   °  •'  term  prob4« 

process  before  the  cause  goes  to  commission.  When  satisfaction  lory. 
has  been  made  as  to  the  answer  of  the  defendant,  letters  compuU 
flOfj  are  to  be  obtained  to  compel  witnesses  to  submit  to  an  exa- 
mination either  before  the  judge  himself,  or  before  the  commis;- 
cionevs  appointed  by  him  for  that  purpose,  within  the  Urm  prokh 
tfij;  which  is  a  term  in  the  civil  law  imparting  that  space  or  pe* 
nod  of  time  assigned  for  proof,  or  given  to  tlie  suitors  to  prove  thti# 
aO^ttions  in,  Jatur  autem  unus  et  tdfm  terminus  ficUri^  et  rep. 

The  i^riiole  system  of  taking  examinations  and  depositions,  Takinfde- 
eiAcr  before  the  regular  examiner^  of  the  cotirt  at  home  of  com-  ?<>.•«»«>"• »« 
roissioners  at  a  distance,  in  the  spiritual  courts,  and  of  passing  coun,  like 
poUication,  nearly  resembles  that  which  prevails  in  our  courts  of  [*  duf  o>uhi 
cqtthy,  viz.  the  Chancery  and  the  Exchequer*.  of  *<!««y- 

In  these  courts  the  suit  is  terminated  by  the  sentence,  which  is  Smrtncca 
either  definitive,  or  interlocutory :  ulJor  m^^! 

A  definitive  sentence  is  that,  which  puts  an  end  to  the  suit  in  locutory. 
controversy,  and  regards  the  principal  matter  in  question. 

An  interlocutory  sentence  dctennines  only  some  incident  or 
cmesgent  ^natter  in  ithe  proceedings,  as  some  exceptioo«  or  .the 
like;  but  does  not  determinatety  afiect  the  principle  in  controversy. 

*  If  ahy  pricdtioptr  wifh  ttrttt  the  lannir  of  the  courtt.  and  fhe  acti,  by  whieh'tftc 
«lHle  natter  of  cvMbnce  fi  rcsifatfeS  tiaSer  niloB*  ciiCttflttUDCet,'  they  ar^  to  Vi  teea 
Affodis  No.  XLVJ. 
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• 

No  tenfeoce  By  the  andcnt  canon  law»  sentence  of  suspension,  or  excom* 
»u"icat?Mi  *>*"'*ication,  ought  not  to  be  given  without  a  previous  admonition; 
without  ad.   unless  thc  ofFence  were  such  as  in  its  own  nature  immediately  re* 

BsoDition.  I         1 

quired  such  sentence. 
Sentence  Every  sentence  must  be  in  writing ;  otherwise  it  deserves  not 

wriiiDgyor    the  name  of  a  sentence,  ai;d  needs  not  the  formality  of  an  appeal 

irom.  Having  spoken  generally  of  appeals  from  the  inferior  to  thc 

„on^^"'""l  higher  spiritual  courts,  we  shall  proceed  v^iihout  harassing  the  rea^ 
wl"**  *A^A^  ^^^  ^^^^  ^^^  special  process  or  forms  of  appealing,  to  other  more 
without  the    immediate  objects  of  our   intended  investigation.     It   will  not, 
the' wurt^or  howcvcr,  be  irrelevant  to  the  subject  in  hand,  to  notice  that  by  the 
hii  deputy,    cxxiii  of  the  canons  of  1603 1,  it  was  provided  '•  That  nochan* 
^^  cellor>  commissary,  archdeacon,   official,  or  any  other  person 
^'  using  ecclesiastial  jurisdiction,  whosoever  shall  speed  any  judicial 
**  act,  either  of  contentious  or  voluntary  jurisdiction^  except  he 
•     *<  have  the  ordinary  register  of  that  court,  or  his  lawful  deputy ; 
«'  or  iC  he  will  not  or  cannot  be  present,  then  such  persons,  as  by 
"  law  are  allowed  in  that  behalf  to  write  or  speed  the  same,  under 
"  pain  of  suspension  ipso  facto^^' 
Sfiectofthe       This  canon  is  not^only  noticed  for  the  purpose  of  proving  that 
Sn^jurbdicI  notoriety  and  certainty,  which  the  usages  and  forms  of  the  spiritual 
^°*  courts  require  \  but  more  especially  for  arresting  the  reader's  atten- 

tion to  the  forma]  recognition  thereby  made  by  the  whole  body  of 
the  clergy  convened   on  the  occasion  of  framing  these  canons, 
that  the  contentious  jurisdiction  of  the  spiritual  courts  is  distinct 
from  that  original,  pure,  spiritual  jurisdiction  of  the  Christian  bi- 
shop, which  being  out  of  the  competency,  controul,  and  coercion 
of  the  civil  power,  is  thereby  distinguished  from  it  by  the  epithet 
voluntary^  in  as  much  as  the  adoption  of,  and  submission  to  the 
revealed  religion  of  Christ  is  voluntary,  and  can  be  imposed  upon 
no  one  by  the  force  of  the  arm  of  the  civil  power. 
The  rttalry        Almost  as  soon  as  the  spiritual  or  ecclesiastial  courts  were  se- 
of  fh«  spiri-  parated  from  the  sheriff's  courts,  and  became  governed  by  a  spirit- 
lemportl        ual  law  of  thcir  own,  differing  essentially  from  the  law  of  thc 
wvne  of*'     land,  by  which,  whilst  the  causes  of  spiritual  forensic  cognizance 
prohibitiont.  ^^rc  adjudged  in  the  sherifiF's  court»  they  had  been  determined,  it 

*  For  the  acts  of  the  courts  forpftuiogieotence,  and  protesting  against,  and  appealic^ 
from  sentences  of  ioftrlor  to  superior  courts.     Vid.  App.  No.  XLVII. 

i  If  was  observed  before,  p.  137,  that  in  at  far  as  they  ara  new,  they  bind  thc  don 
though  not  (he  laity. 


in  the  EcckiiastUal  Cmrts*  ^g 

nafunily  followed,  that  the  objects  of  the  jurisdiction  of  thctse  courts 
weft  more  scrupulously  and  punctiliously  discriminated  from  those» 
which  remained  cognizable  by  the  temporal  courts.  As  the  courts 
themselves  were  called  spiritual^  so  did  all  causes  coming  before 
them  receive  the  like  denomination.  Tithe  causes  were  therefore 
CGQsidered  to  be  exclusively  of  spiritual  cognizance.  Early  jea- 
lousies existed  between  the  temporal  and  spiritual  courts.  When 
once  the  latter  became  purely  forensic  and  separate,  their  powers 
were  more  narrowly  watched  by  the  temporal  courts,  and  they  in 
their  tum  became  open  to  all  the  eflfects  of  that  predominant  \tk^ 
fluence,  which  the  monopoly  of  learning  and  the  consequent  su- 
periority of  the  clergy  over  the  laity  had  almost  secured  by  pre* 
scription.  There  existed  at  all  times  an  innate  affection  in  English* 
men,  for  their  laws  and  liberties.  Hence  the  sturdy  and  admirable 
answer  of  our  old  barons  to  the  clergy,  mlumus  leges  AngUa  mU'^ 
tart.  And  hence  the  many  applications  to,  and  provisions  by 
the  Icgidature  touching  these  matters  of  ecclesiastical  forensic  cog- 
nizance. Out  of  the  reciprocal  tenacity  of  the  ctvil  and  spiritual 
jtidicatuies,  arose  the  perpetual  conflict  and  warfare  of  those  rival 
powers*,  which  established  the  system  of  prohibitions,  that  are 
the  foundation  of  all  the  legal  determinations  upon  the  extent  and 
dfects  of  ecclesiastial  sentences  and  judgments. 

The  laity  was  jealous  of,  and  felt  aggrieved  by  being  drawn  prohibittM. 
into  the  spiritual  courts,  and  the  clergy  assumed  the  privilege  of  What  J 
being  exempted  from  the  jurisdiction  of  the  temporal  courts,  or 
ihefirum  seculare.  The  common  law  remedy  for  the  grievance 
of  being  called  before  an  incompetent  jurisdiction  ccram  nanjudice, 
is  the  writ  of  prohibition ;  which  being  the  king's  prerogative  writ 
improperly  issuing  out  of  the  court  of  King's  Bench t,  but  for  the 
furtherance  of  justice  ic  may  now  also  be  had  in  some  cases  out  of 
the  court  of  Chancery,  Common  Pleas,  or  Exchequer,  directed 
to  the  judge  and  parties  of  a  suit  in  any  inferior  court,  command* 


*  TlkQs  spcakt  ].  Blackftone  upon  thif  point,  i  B.  Com.  113.  So  long  ••  the  idea 
tflBdnyrf  amoag  the  clergy,  that  the  cccletiattical  state  was  wholly  iadepeadent  df  the 
aril,  great  finiggks  were  constaotly  maiotained  bctweeo  the  temporal  count  and  the 
ifirituly  coocemiog  the  writ  of  prohibitioa  and  the  proper  objects  of  it ;  eveo  from  the 
tine  of  the  constitutioos  of  Clareodon,  made  in  opposition  to  the  claims  of  archbishop 
Beckci,  ia  10  Hen.  II.  to  the  ezhibitioa  of  certain  articles  of  complaint  to  the  king, 
byaichMihop  Bancroft,  in  j  J  a.  1, 00  behalf  of  the  cccletiaatical  courts;  from  which* 
md  from  the  answers  to  them,  signed  by  all  the  judges  of  Westminster  HaU,  (belbn 
alluded  to«  p.  143)  much  miy  be  collected  coaceriTing  theTcasont  of  graoUng,  and  mc* 
ibods  of  proceeding  upon  prohibitioo. 

i  3  Bl.  Com,  ii2« 
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log  them  to  cease  from  the  prosecution  thereof,  opon^a  suggHliott 
diet  either  the  cause  origiiially,  or  some  collateral  matter  miBt% 
Ihereint  does  not  belong  to  that  juris^tion,  but  to  the  cognizsooe 
tf  some  other  court.  This  writ  may  issue^  and  may  be  dirocied 
to  the  courts  Christian,  where  they  concern  thennselves  whh  sof 
matters  not  within  their  jurisdiction ;  as  if  they  shouM  attempt  lo 
try  the  validity  of  a  custom  pleaded,  &c*  Or  if  in  handliog  of 
matters  clearly  within  their  cognizance,  they  transgress  the  boundi 
prescribed  to  them  by  the  laws  of  Enphtnd ;  as  where  they  requiie 
two  witnesses  to  prove  the  release  of  tithes,  or  the  like  \  in  such 
cases  also  a  prohibition  will  be  awarded.  For,  as  the  fact  of  actnsl 
payment  is  not  properly  a  spiritual  question,  but  only  allowed  to 
be  decided  in  those  courts,  because  incident  or  accessary  to  smns 
original  question,  clearly  within  their  jurisdiction  ;  it  ought  tbeie- 
/  fore,  where  the  two  kws  diiiisr,  to  be  decided  not  according  to  the 
spiritual,  but  the  temporal  law ;  else  the  question  might  be  deter* 
mined  different  ways,  according  to  the  court,  in  which  the  suit  is 
depending ;  an  impropriety,  which  no  wise  government  csn  or 
oug^t  to  endure,  and  which  b  therefore  a  ground  of  prohibition* 
And,  if  either  the  judge  or  the  party  shall  proceed  after  such  prb> 
bibition)  an  attachment  may  be  had  ag^nat  them,  to  punish  them 
for  the  contempt,  at  the  discretion  of  the  court  that  awarded  it; 
and  an  action  will  lie  a^;ain8t  them,  to  repair  the  party  injured  i& 
dam^es* 
ProocMin  The  prooess  in  prohibition  *  is,  that  the  party  aggrieved  in  tbi 
prahibitioa.  ^^^  faelow,  (!•  e.  in  the  spiritual  court)  applies  to  the  superior 
court  setting  forth  in  a  suggestion  upon  record,  the  nature  and 
cause  of  his  complaint,  in  being  drawn  ad  aUud  ixament  by  a  ]^ 
risdiction  or  manner  of  process  disallowed  by  the  laws  of  the  kiflg- 
dom :  upon  which,  if  the  matter  alledged  appear  to  the  court  to 
be  sufficient,  the  writ  of  prohibition  immediately  issues ;  cocb- 
manding  the  judge  not  to  hold,  and  the  party  net  to  prosecute  the 
plea.  But  sometimes  the  point  may  be  too  nice  and  doubtful  to 
be  decided  merely  upon  a  motion:  and  then,  for  the  more  sekflui 
determination  of  the  question,  the  party  applying  for  the  prohibi* 
tion  is  directed  by  the  court  to  declaro  in  prohibition ;  that  is,  to 
prosecute  an  action,  by  filing  a  declaration  against  the  other,  upoa 
a  supposition,  or  fiction,  that  he  has  proceeded  ia'the  suit  belovr, 
notwithstanding  the  writ  of  prdiibition.  And  if^  upon  demiffrtf 
and  argument,  the  court  shall  finally  be  of  opbion,  that  die  matter 
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luggpiled  IS  a  good  and  sofScient  ground  oT  prohibition  in  point  oT 

hm^  then  judgmeitt  with  nominal  damages  shall  be  given  for  the 

puff  cocnplaining,  and  the  defendant^  and  also  the  inferior  court* 

dttU  be  prcrfiibited  from  proceeding  any  further.    On  the  other 

haid,  tf  the  aoperior  court  shall  think  it  no  competent  ground 

for  lestraining  the  inferior  jurisdiction,  then  judgment  shall  be 

ffven  against  hiBO»  who  applied  for  the  prohibidon  in  the  court 

above,  and  a  writ  of  etmsultation  shall  be  awarded.     This  writ  is  Writ  of  coo. 

to  called,  because  upon  deliberation  and  consuhation  had»  the  judges  '^^^''' 

faid  the  prohibition  to  be  ill  founded,  and  therefore  by  this  writ 

dicy  return  the  cause  to  its  original  jurisdiction,  to  be  there  deter* 

mtoed  in  the  itifierior  court.     And,  even  in' ordinary  cases,  the 

writ  of  prohibition  is  not  absolutely  final  and  conclusive.     For, 

though  the  ground  be  a  proper  one  in  point  of  law,  for  granting 

ibt  prohitHiion»  yet,  if  the  fact,  that  gave  rise  to  it  be  afterwards 

Usified,  the  cause  shall  be  remanded  to  the  prior  jurisdiction.    If, 

fcr  instance,  a  custom  be  pleaded  in  the  spiritual  c6urt ;  a  prohi« 

bitioD  ought  to  go,  because  that  court  has  no  authority  to  try  it ; 

but  if  the  fact  of  such  a  custom  be  brought  to  a  competent  trial, 

and  be  there  found  fiilse,  a  writ  *  of  consultation  will  be  granted* 

For  this  purpose  the  party  prohibited  may  appear  to  the  prohibit 

tisn,  and  take  a  declaration,  (which  must  always  pursue  the  stig- 

gcstion)  and  so  plead  to  issue  upon  it ;  denying  the  contempt,  and 

tnvcning  the  custom,  upon  which  the  prohibition  was  grounded : 

md  if  th^t  issue  be  found  for  the  defendant,  he  shall  then  have  a 

writ  of  consultation.    The  writ  of  consultation  may  also  be,  and 

is  fre^eatlyi  granted  by  the  court  vrithout  any  action  brought ; 

when,  after  a  prohibition  issued,  upon  more  mature  consideration, 

the  court  are  of  opinion  that  the  matter  suggested  is  not  a  good 

mA  sufficient  ground  to  stop  the  proeeedings  below.    Thus  careful 

has  the  law  been,  in  compelling  the  inferior  courts  to  do  ample 

and  speedy  justice ;  in  preventing  them  from  transgressing  their 

due  bounds ;  and  in  allowing  them  the  undisturbed  Cognizance  of 

fucfa  causeSy  as  by  right,  founded  on  the  jiisage  of  the  kingdom,  or 

act  of  pacltament,  do  properly  belong  to  their  jurisdiction. 

The  f  4th  chuse  of  the  2d  and  3d  of  Edw.  VI .+  shews  veiy  ex-  Prohibirions 
pRcitly  what  is  the  present  law  touching  the  process  in  prohibition.  ■"/*  coowit- 
''  Be  It  liicther  enacted  by  die  authority  aforesaid,  that  if  any  party  uted  by « 
•*  fX  9Bf  time  hereafter,  for  any  matter  or  cause  before  rehearsed,  v*  ^  ^^'^' 

*  For  mere  on  tlie  learning  of  the  writ  and  process  of  cootaltationy  vide  the  case 
of  5«y^  T.  Ma/i/Uf  Plow.  470,  and  form  of  the  writ  in  the  App.  No.  XLIX. 
f  See  Che  lot  ia  Che  Apy.  Ko*  y  1. 
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limited  or  appointed  by  this  act»  to  be  sued  or  determined  in  the 

king's  ecclesiastical  courts  or  before  the  ecclesiastical  jixlge,  do 

**  sue  for  any  prohibition  in  any  of  the  king's  courts  where  prol)i* 

*'  bitions  before  this  time  have  been  used  to  be  granted,  that  then 

*'  in  every  such  case  the  same  party,  before  any  prohibition  shall 

"  be  granted  to  him  or  them,  shall  bring  and  deliver  to  the  harids 

**  of  some  of  the  justices,  or  judge  of  the  same  court  where  such 

■*  party  demanded  prohibition,  the  very  true  copy  of  the  libel  de- 

•*  pending  in  the  ecclesiastical  court,  concerning  the  matter  where- 

''  fore  the  party  demandeth  prohibitien,  subscribed  or  marked  with 

**  the  hand  of  the  same  party ;  and  under  the  copy  of  the  said 

•*  libel  shall  be  written  the  suggestion  wherefore  the  party  so  dc- 

''  mandeth  the  said  prohibition :  and  in  case  the  said  suggestion 

*'  by  two  honest  and  sufficient  witnesses  at  the  least,  be  not  proved 

'*  true  in  the  court,  where  the  said  prohibition  shall  be  granted 

within  six  months  next  following,  after  the  said  prohibition 

shall  be  so  granted  and  awarded,  that  then  the  party  that  is  letted 

''  or  hindered  of  his  or  their  suit  in  the  ecclesiastical  court,  by  such 

"  prohibition,  shall,  upon  his  or  their  request,  and  suit  without 

**  delay,  have  a  consultation  granted  in  the  same  case  in  the  court, 

**  where  the  said  prohibition  was  granted,  and  shall  also  recover 

'*  double  cost  and  damages  against  the  party  that  so  pursued  the 

«  said  prohibition,  the  said  costs  and  damages  to  be  assigned  or 

*'  assessed  by  the  court,  where  the  said  consultation  shall  be  so 

*'  granted ;  for  which  costs  and  damages,  the  party,  to  whom  they 

**  shall  be  awarded  may  have  an  action  of  debt  by  bill,  plaint  or 

**  information,  in  any  of  the  king's  courts  of  record,  wherein  the 

"  defendant  shall  not  wage  his  or  their  law,  nor  have  any  essoin  or 

"  protection  allowed  or  admitted." 

Ancient  rta-       The  before  mentioned  *  statute  of  circumspect}  agatis,  was  a 

the  de^nd-  Very  important  legislative  declaration  of  what  objects  were  matters 

ecckfiMticai  ^^  ^'^^  Spiritual  forensic  cognizance.     Amongst  several  therein  rc- 

forensic        cited,  for -meddling  with  which  the  temporal  judges  were  warned 

Se  cUii^"    not  to  harass  the  ecclesiastical  judges,  we  read.     "  Item,  if  a 

power.         a  parson  demand  of  the  parishioners  oblations  or  tithes  due  and  ac- 

*'  customed  j  or  if  any  parson  do  sue  against  another  parson  for 

"  tithes  greater  or  smaller,  so  that  the  fourth  part  of  the  value  of 

«'  the  benefice  be  not  demanded.     Item',  if  a  prelate  of  a  church  or 

"'  a  patron  demand  of  a  parson  a  pension  due  to  him,  all  such  de? 

"  mands  are  to  be  sued  in  a  spiritual  court."    Were  any  thing  still 

*  Vid.  aatca  p.  140. 
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wanting  to  prove  that  the  whole  of  the  civil  establishment  of  reli- 
gion proceeds  from  the  state,  these  express  provisions  by  the  civil 
magistrate  to  regulate,  stint  and  controul  the  powers  of  the  courts 
christian,  are  irrefragably  conclusive.  For  even  so  early  as  the 
year  1285,  in  which  that  statute  was  passed,  our  legislature  con- 
sidered the  spiritual  courts  so  dependent,  so  defective,  or  so  incom- 
petent to  do  complete  justice  to  the  subject,  that  even  between 
two  ecclesiastical  persons,  who  in  the  spirit  of  those  days  dis- 
claimed any  submission  or  liability  to  the  temporal  courts,  until 
they  were  by  their  own  courts  sentenced  to  be  delivered  over  to  tht 
lay  power,  brachio  seculari,  the  spiritual  courts  were  not  permitted 
to  enter  upon  any  cause  touching  tithes  or  ecclesiastical  benefices, 
if  the  object  of  the  suit  extended  beyond  a  fourth, part  of  the  value 
of  the  living,  i.e.  whether  it  consisted  of  tithes,  glebe,  or  other 
emolument,  so  that  to  this  day,  in  any  such  case,  the  right  of  tithes 
is  to  be  tried  at  common  law  *.  And  as  to  the  pensions  here  what  ue 
spoken  of  by  the  statute,  which  in  the  modern  acceptation  of  the  '***  pensions 

.  i_         i_  •  •  •  r   •  L  mentioned 

term,  extend  to  many  other  than  pensions  arismg  out  of  tithes  or  in  the  statute 

other  church  livings.  Lord  Coke  speaks  very  explicitly  t.    "  This  l^^,^^^ 

*'  act  ^vcth  conusans  of  suit  for  a  pension,  when  a  prelate  or  a 

"  prior,  demand  a  pension  of  a  parson  of  a  church.     But  this  must 

*'  be  intended  of  a  pension,  which  had  his  essence  by  some  ordi- 

"  nance  made  by  the  ordinary  upon  a  controversy  for  tithes,  or  the 

"  like,  by  which  ordinance  the  tithes  are  to  be  enjoyed  by  the  one, 

"  and  he  is  to  pay  a  pension  for  the  same  to  the  other :  for  this 

"  pension,  because  it  beginneth  by  an  ecclesiastical  act,  and  by  an 

"  ecclesiastical  judge,  he  may  take  his  remedy  by  force  of  this  act 

••  in  the  ecclesiastical  court ;  but  if  a  pension  be  claimed  by  pre- 

"  scription,  there,  seeing  a  writ  of  annuity  doth  lye,  and  that  pre- 

"  scriptions  must  be  tried  by  the  common  law,  because  the  com- 

"  mon  and  the  canon  law  do  therein  differ,  they  cannot  sue  for 

"  such  pension  in  the  ecclesiastical  court,  no  more  than  if  a  pen- 

"  sion  be  granted  by  deed  by  a  parson,  with  the  consent  of  the 

"  prior  and  ordinary. 

"  A  writ  of  annuity  must  be  brought  therefore  at  the  common  Case  of  the 
"  law:  and  all  this  doth  notably  appear  by  a  judgment  in  the  next  •*»^^«f^»- 
"  year  after  the  making  of  this  statute,  where  the  case  was,  that  Hen.  HI. 
"  the  abbot  and  convent  of  Leicester  did  by  their  deed  under  con- 
"  vent  seal,  bearing  date  anno  25,  H.  Ill,  grant  to  the  abbot  of 
**  Saint  Ebrulfe  and  his  successors  a  yearly  rent  or  annuity,  for 

*  a  Inst  41  z.  *  Ibid. 
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*'  certain  tithes  gnmted  by  the  abbot  und  convent  of  Saint  EbniBe, 
,       <'  to  the  abbot  of  Leicester  and  his  successors;  for  which  aimuiry 
**  or  yearly  rent  (being  granted  out  of  the  lands)  the  abbot  of  Saint 
'*  Ebnrife,  brought  a  writ  of  annuity  against  the  abbot  of  Leicester: 
^<  wheplin  (he  judgnient  was.     £t  quia  cognitio  plociti  pitendian" 
*'  mium  redditum  directi  seiundum  tensttettidimm  regni  sfectat  ai 
^^  curiam- dommt  regis ^  et  in  ea  debet  hujasmo£  pUcitari,  et  fra- 
"  dictus  abbas  de  Sane  to  Ebrulf.  petit  quendam  onnuaF  redd*  sibide* 
"  bitum  pirpraeT  eontractum  inprad*  seriptis  contenium  inter  from 
*  ^  dicessorem  suum  et  pradict.  prod  Abbatis  Liicest\  et  non  alhues 
*'  deeimas,    Considerat*  est,  quod  prad*  abbas  de  sanct,  Ebr*  recu- 
•»  per/t  de  catero  prad*  annuwn  redditum  versus  pr^d*.   Abbat  de 
*f  £//V^  et  similiter  arreragta  sua  de  tempore  istius  abbatis  de  sancf. 
*e  ^1,^%  qua  taxantur  justie*  ad  xllx»  jtt  abbas  de  Leicesf  in  miserU 
•^  cordiat  tfc.  pisiea  venii  pradici.     Abbas  de  Leicest*  et  satisjecit 
"  frai*  abbati  di  sancto  Ebr*  de  IxL  ad  tret  vices,  et  etiam  de  aliis 
arreragiis  pr^d*  redditus  usq;  ad  tunc  diem  a  tempore  impetratitm 
brevis,  de  tempore  praf  abbatis  de  sancto  Ebrulpko,  ifc*    And 
.  '<  upon  this  diversity  this  statute  is  well  explained,  and  our  boob 
••  reconciled." 
Jurisdiction     ■,  Very  early  after  the  separation  of  the  spiritual  courts  from  those 
courts  csta-'   ofthe^erifls,  and  the  est^Iishmcnt  of  exclusive  spiritual  judi- 
EdwfinVVcatnrts,  certain  matters  were  ascertained,  which  were  called  the 
•aviog  the     churches'  rights,  within  the  separate  jurisdiction  of  the  spiritual 
right/.         forensic  courts:  so  that  it  became  a  settled  point,  that  the  ecclesias- 
tical courts  had  the  sole  power  to  hold  plea  of  the  substraction,  or 
withholding  of  tithes  (except  in  the  king's  case,)  and  this  claim  is 
recognized  and  supported  by  divers  cases  in  law,  and  some  acts  of 
parliaoient,  but  still  with  some  restriction,  as  has  been  before  ob- 
served :  yet  was  not  this  daim  of  the  dcrgy  submitted  to  without 
great  rdtictance  from  the  larty,  as  appears  by  the  statute  i8  £.  III. 
'  c.  7  *•  which  we  mentioned  before,  p;  144,  and  which  contains  a 
saving  to  the  king  in  the  following  words,  that  is  to  say,  saving  t$ 
us  our  rights t  such  as  we  and  our  ancestors  have  had,  and  were  went 
to  have  of  reason.     It  has  been  fashionable  with  some  anti  clerical 
writers,  te  question  the  validity  of  this  statute  by  charging  the 
clergy  with  having  procured  the  royal  assent  without  the  concur- 
eoce  of  the  commons.     Fitzhcrbcrt  t,  however,  and  our  other 
legal  writers  of  the  first  audiority  entertain  no  such  doubt,  but^ 
speak  of  it  as  of  a  real  and  valid  statute, 
writof /W/\      When  a  parson  sues  in  the  spiritual  court  for  tithes,  whkb  do 

*  Vid«  antea,  p.  144,  and  Appendix  No.  IX.  i  Fits.  N.  B.  p.  f^ 
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aommt  voto  die  fourth  part  i^  tbe  adyowson»  iigainit  die  fugmm 
of  aootber  parish ;  then  that  paison»  who  U  iped  in  the  spiritual 
court  maj  purchase  a  writ>  which  is  called  indicavitf  which  writ 
iiaprohibirion,  and  shall  he  directed  as  well  iinio  the  judge  of  the 
court  as  unto  the  party,  that  they  do  not  proceed  in  the  plia,  4ic 
And  then  the  patron  of  that  parson»  who  is  so  prohthited  1^  die 
itHfwi,  may  have  aod  sue  a  writ  of  right  of  advowson  of  disoieib 
and  tbe  fioirm  of  the  writ  is  such : 

QmmamiJ,  ihat  h<  rendir  to  B^  the  adu$tvscn  rfthi  tithes  pfwi  F^tmtlwn. 
iirdpari  rfthi  church  rfT*  or  rf  oae  fourth  part  or  moiety  of  tbe  ^* 
'  dmrchy  bfc. 

And  this  writ  is  founded  upon  the  statute  of  Weft  %•  c*  5*  ia 
ds  end  of  the  suture,  and  doth  not  lie  of  a  less  part  of  the  titbe% 
than  of  the  fourth  part  of  the  church*  But  it  seems,  that  at  the 
ammoo  law,  before  the  statute,  a  writ  of  droit  dot  dismee  lay  ai)d 
was  maintainable;  as,  command,  &c,  that  he  render^ ^  i^c*  the  ad^ 
vmson  rfthe  tithes  of  one ^h  part,  or  one  sixth  part  of  the  church, 
^c.  aod  that  by  the  sutute  of  18  Ed.  IIL  whkh  is  then  i«ciSBd 
Viriatim*   - 

Hence  it  appears,  that  before  that  statute,  the  right  cf  tithes  was  The  right  «r 
detemuned  in  the  kii\g*s  temporal  court;  but  that  statute  altexed  |||^^. 
the  law.     It  is  to.be  coUecied  from  the  different  parliamentary  pro*  ^}^^^  ^ 
risioos,  as  well  as  from  our  old  book^,  that  the  dei^y  not  only  court^^***^ 
ODcedaiaiQd  an  exclusive  right  of  determining  certain  questionSi 
but  also  of  excluding  the  laity  from  any  benefit  of  their  decisions;* 
Wherever  then  the  right  of  tithes  was  in  question  between  two 
iaymen,  or  between  a  cleigyman  and  a  layman^  there  the  king's 
temporal  courts  had  cognizance  thereof  * . 

And  so  if  the  question  were  between  the  £uiner,  baily ,  or  ser-  Sptritua) 
vant  of  one  clergyman,  and  the  £urmer,  baily,  or  servant  oi  another,  ooiy  juH*. 
or  the  other  dcigyman  himself;  there,  though  the  dispute  ap»  ^'»«J»o*«- 
pcared  in  these  cases  to  be  concdrning  the  right  of  tithes  between  dciiymco. 
the  two  parsons,  yet  the  king's  temporal  court  should  not  be  ousted 
ofitsjurisdicdony  for  as  much  as  it  appeared  both  parties  were  ' 
not  cleigyaien ;  but  where  the  contest  was  directly  between  two 
clergymen,  there  the  jurisdicuon  of  the  splrinial  court  seemed  to 
have  been  as  constantly  admitted  t* 

The  old  general,  though  narrow  rule  of  law  was,  that  the  sub«  Sptrituii 
ttracuon  or  withholding  of  tithes  was  cpgoizable  iu  the  spiritual  ^^^^^^ 


*  yide  38  E.  3,  36.    39  E.  3, 13.    44  E.  3, 29.    2  H.  4,  i^.     i  H.  6.    5  H»  6, 
la    20H.  6,  17.    3XH.  6,  II.    i£.4,  5.    44  Aif.  aji  ^. 
f  See  14  H.  4,  17.    S  H.  5, 40.    38  H.  6,  21. 
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•limed  ft  coartfl:  and  for  a  tifiie  they  assumed  dicrefure  a  right  of  a^^od^f 
iSmioe  rii   all  matters  incidental  to  the  pa]rniem  of  tithes*. 

SrVurJ"  he  ''*"'  ^*^  ^i*^  ^  ^^^^  belonged  narelj  to  tke  court  chrislim,  IttS 
mmcatof  itcknowledged  by  the  common  law  judges,  as  early  as.  the  ^tar 

iiAd'd caie  ^^i'i ^'  ^  ^^^  ^f  trespass  was  brought  against  one  by  a  parson, 
ftwn^  for  taking  and*  carrying  away  his  com  in  the  sheaves  lying'ini 
^vioe  that  Certain  place.  The  defendant  justified,  as  servant  to  aoodier 
the  right  pf   parser,  the  taking  them  as  tithes  wiihin  his  parish,  which  were 

tithes  It ««-  ,-_.  —     r»«i 

nkabie  6nTy  Severed  from  the  nine  parts,  and  gave  colour  to  the  plaintiff.  The 
Chiittiin.  pWnttff  shewed,  that  he  was  parson  of  a  church  adjoining  to  th« 
other  parish,  and  that  he  had  a  portion  of  tithes  in  that  place,  sod 
'was  possessed  of  them,-  and  made  a  sufficient  title  as  parson.  And 
inasmuch  as  the  defendant  had  acknowledged  the  trespiss,  he 
ptayed  his  damages. 

'    HingHton.    Upon  his  own  shewing  we  pray  that  the  court' be 
oustsd  of  jurisdiction. 

Laicom,  *  And  we  pray  our  damages  for  want  of  an  aMSMi; 
fbr  we  canndt  sue  the  servant  in  court  christhin,  bMniseii^isa 
layperson,  any  more  than  we  can  sue  the  fiirmer  of -a  chBick; 
and  therefore  the  court  shall  have  jurisdiction. 

Forfeseue*  It  appears  to  the  court,  that  the  right  of  tillMi  H in 
question,  and  that  ail,  which  the  servant  did  was  in  his  fAsettr*s 
right;  and  if  isue  should  be  taken  in  thift  eourt,  th«  servtfht  w^M 
have  aid  of  his  master.  Papons  cannot  gather  thoif  iMie^ttKir' 
selves,  and  must  thcfcf6ref  of  necessity  employ  sen^ams-}  and  as  it 

*  Frjnoe'A  Kiqg  Johm  p»  J26,  in  •  fragmeptofplea'r^iifl.lhe  UMair,  htktf^ 
justices  itineranr,  about  the  ^^ih  jwr  9.f  Henry  III,  (*s  Mr.  Prjnne  conjecturq bj  ih* 
hand,)  and  A   D.  1274. 

'  Master  William  tfe  Bfso»ieewe11  ^iis  athididd  at  the  f\At  of  Oilbert  P«ilebe»«  i»l0c- 
§nc  he  dR«r  him  iato  ptea  b  tht  gpiritiul  CDSrt  ftbogt  the  chatties  .of  .the  wi  CihBfi 
which  concern  oeiiher  tcs'amcnt  not  vmuimooy*.  And  Henry,  dcaa  of  la  f ^  ^^ 
attached  to  answer  the  said  Gilbertj  wheirfore  he  held  the  said  pica. 

And  William  and  the  dean  come  and  say,  that  after  the  prohibition  of  the  lerf  H* 
kingt  rtiey  never  held  «or  pmsecuted  the  said  pleat  ^^  they  will  speak  the  trtAf  tNl 
to  fact,  the  uid  Gilbert  sold  19  the  tatd  WiUwiiB«  and  lo  a  tcrtais  fCi«o»  )M«f*fyi<^* 
(he  tithes  of  the  corn  of  his  church  for  37  marks  ;  and  because  he  hati  qo.tp^iJ  t^>l 
money  at  the  fppointtd  times,  he,  as  parson,  impleaded  him  in  the  chapter  befure  tlie 
prohibition,  and  he  demands  judgment  if  he  could  do  that  or  not. 
'  And  Gilbert  d^^rnvs  and  aclcnowledgei  the  whole,  but  saith,  that  he  pitd  tbesai' 
Iftoneytohim,  but  he  hath  no  suit  thereof :  aod  he  s»th,  that  the  s;|jd  Winiaii*9t« 
Biands  of  him  a  certain  penalty.  ,  ' 

And  William  sailhi  that  lie  neither  tfotfi  nor  will  demand  of  him'anypeollty. 

It  is  therefore  considered^  that  the  said  William  tnay  iav^ fully  proseCufc  the  taidpWs 
In  the  spiritual  court,  sifice  ft  h  cocccrning  tithcf,  ar.d  ihaT  the  said  dean  «iay  boMpla 
thereof.     And  Gilbert  f>r»frrry,*5fC.  ^ 

f  31  Hen,  VI,  XI.  a  pi.  7, 


in  the  Ecclesiastical  Courts.  267 

append  thai  what  tke  servant  did  in  this  case  was  in  the  right  of 
his  masierv  the  right  of  tidtes,  which  belongs  merely  to  court 
dmsdaa  wouM  be  determined  in  this  court,  if  we  were  to  proceed. 
ThcNfoit  by  the  award  of  this  court  upon  your  own  shewing,  sue 
ia  court  christian.  By  such  plea,  when  the  question  clearly  is  of 
spiritual  cognizance*  the  temporal  court  is  ousted  of  jurisdiction. 

A  nice  distiiKtion  is  however  to  be  taken  upon  the  right  of  Spiritual 
tithes  being  cognizable  in  the  spiritual  court,  for  the  ecclesiastical  dctcrmiiit 
courts  have  no  jurisdiction  to  try  the  right  of  tithes,  unless  between  ]^^|^  ^^ 
ipintual*  persons;  as  in  ordinary  cases,  between  spiritual  men  aiidaccus. 
sod  laynen,  they  can  only  compel  the  payment  of  them,  when  die  ^^^ 
i^  is  not  diqNited;  by  the  statute  of  arcumtfect^'bagatis^  it  is 
dedared,that  the  court  christian  shall  not  be  prohibited  from 
holding  plea^  '*  si  rector  fetat  versus  parochianos  et  Acimas  etekitas 
'*  et  comsmeias,*  that  is,  due  and  accustomed  tithes :  so  that  if  any 
dispute  arise,  whether  such  tithes  be  due  and  accustomed,  tMs 
caoBQtbe  determined  in  the.  ecclesiastical  courts,  but  before  the 
kiiffsoMvt  of  common  law  :^,  as  such  question  aflfects  the  tem- 
fnal  inherilaiice,  and  the  determination  must  bind  the  real  pro- 
pcfty;  but  where  the  right  does'not  come  in  question,  but  oniy 
the  iosu,  whctber  or  no  the  tithes  allowed  to  be  due  be  really  sub- 
abacied  or  withdrawn,  this  is  a  transient  personal   injury,  for 
which  ihe  senedy  may  properly  be  had  in  the  spiritual  <x)uit,  vi^, 
the  rooovery  of  the  tithes,  or  an  equivalent.* 

It  may  indeed  be  generally  admitted,  that  wherever  any  colla-  inJUann^ 
toal  or  consequent  temporal  matter  arises  out  of  the  question  or  |||^j||revcr 
cttiK,  wftkh  was  originally  of  spiritual  cognizance,  there  the  spi-  ^pirWuai 
ntund  comt  is  ousted  of  jurisdiction,  by  prohibition  or  writ  of  in-  mM\t%^>i^\\h. 
4mri  wbi^  is  the  usual  proc^,  by  which  a  party  is  callcil  into 
Ae  spiritual  court  upon  any  matter,  over  which  that  court  has  not 
fan  jorisdiction.     This  being  the  process  of  a  temporal  court  of 
CQounon  law,  ought  properly  to  be  considered  in  a  subifcquent 
dapier,     For  the  purpose,  iiowever,  of  giving  to  the  reader  more 
etplidt  ideas  of  the  relative  effects  of  one  court  upon  the  other  in 
dus  contest  or  competition  for  legal  and  competent  jurisdiction,  I 

1  Where  fKe  ditnutc  is  Ictntui  Kctor  and  vicar,  being  both  spiritual  pcrsoni,  it 
Kms  that  the  proper  cognisance  of  tlie  cause  belongs  to  the  ecclesiastical  judge.  I.  B. 
I-L  75. 

f  Sut«  13  Edw.  I.  p.  4,  or  rather  9  £(lw.  (I,  3  BUck.  Com,  SS,  o.  h%  Rayn. 
Ffsf.  to  Rec4  on  Star.  Geo.  11.  p.  xii» 

X  Ii  issai4,  that  «U  eompoiitioas  fi»r  the  cadowments  of  vicarages  shall  be  ezp^uiided 
%  the  judfes of  the  commoo  law;  and  if  the  spiritnal OMirta  aieddlc  with  th«t  matt7'% 
^  «c  to  be  prohibited*    Wats«  chap.  S9. 


matter. 
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shall  by  anticipation  now  refer  him  to  forms  of  pUmdiug  in  prohi« 
bition*!  observing  for  the  satisfaction  ofsuch  r^ersi  os^re  not 
of  the  profession  that,  the  writ  of  indicavit,  is  a  prohibition  di- 
rected both  to  the  judge  and  the  party  to  surcease  .proceeding  ia 
the  spiritual  court  f  •     It  ought  to  be  sued  before  judgnrtent  givea 
in  the  spiritual  court,  for  after  judgment  given  there^  the  indicmiit 
is  void. 
Effecii  of  a      Consultation   is  a   writ,  whereby  a  cause  being  formerly  re* 
C0O8  uuoB.  jjj^y^  [jy  prohibition  out  of  the  ecclesiastical  court,  or  court  chris- 
tian, to  the  king's  court,  is  returned  thither  agnin.    For  if  .the  jixiges 
of  the  king's  courts  comparing  the  libel  with  the  suggestion  of  the 
party 9  find  the  suggestion  false,  or  not  proved,  and  therefore  the 
cause  to  be  wrongfully  called  from  the  court  christian,  then  upon 
this  consultation  or  deliberation,  they  decree  it  to  be  returned  again  i 
whereupon  the  writ  in  this  case  obtained  is  called  a  consultation. 
Concerning  which  it  is  enacted  by  the  statute  intitled*  '^  The  statute 
MoiuUaTbo   *'  of  consultation,*'  made  in  the  24  Ed.  I.  A.  D.  1296,  as  follows: 
<'  Whereas  ecclesiastical  judges  have  often  surceased  to  proceed  in 
"  causes  moved  before  them,  by  force  of  the  king's  writ  of  probi- 
*\  bition,  in  cases,  where  remedy  could  not  be  given  to  complain^ 
"  ants  in  the  king's  court,  by  any  writ  out  of  cliancery.  because 
*'  that  such  plaintiffs  were  deferred  of  their  right  and  remedy  in 
"  both  courts,  as  well  temporal  as  spiritual*  to  their  great  damagCt 
**  like  as  the  king  hath  been  advertised  by  the  grievous  cooophint 
'<  of  his  subjects ;  our  lord  the  king  willeth  and  commandcth,  thsit 
"  where  ecclesiastical  jui:lges  do  surcease  in  the  aforesaid  cases*  Iby 
"  the  king's  prohibition  directed  unto  them,  that  the  Chancellor 
"  or  the  Chief  Justice  of  our  Lord  the  King  for  the  time  beitig^ 
*'  upon  sight  of  the  libel  of  tiic  same  matter^  at  the  instance  of  the 
•*  plaintiff,  (if  they  see  that  the  case  cannot  be  redressed  by  any 
''  writ  out  of  the  chancery,  but  that  the  spiritual  court  ought  to 
"  determine  the  matters,)  shall  write  to  the  ecclesiastical  judges, 
"  before  whom   the  cause  was  first  moved,  that  they  proceed 
*'  therein,  notwithstanding  the  king's  prohibition  directed  totben 
"  before.'* 

♦  Vide  ihe  pleadings  io  Foiter  and  another  w.  Hatt,  Hil.  7  Wm.  Hi.  RoJ.  itt 
UU  E«t.  App.  No.  L. 

f  Fitzh.  K.  B.  33  tnd  45.  Who  then  gives  the  followiiig  form  of  th«  «»ri»  t  '*  TM 
**■  king  to  the  official  of  the  bishop.  Sec.  and  to  his  commiisariest  gitetiog :  JVbeitas  A. 
••  of  B.  parson  of  the  church  of  W.  holds  all  the  tithes  forih-coiAing  of  the  iaaFsli,ftc. 
**  of  our  advowsoA,  the  4U»ot  of  Batiel  clalmiog  them  to  heioog  to  hit  chwcb  of,  kc, 
^  draws  him  iotq  ptea,  ^c  Wf  prohihit  yoo,  ^c*  whether  the  adiowtoa  of  titt 
**  tithes  bclob|^  to  usy  or  to  the  afioreiai^  ab^ot»  b«ca«nc  pleas,  kc, 
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As  prohibition  goes  only  in  those  tiisfences,  in  which  the  spi-  Remedictin 
ritual  court  has  not  jurisdiction,  the  order  we  have  carved  out  ob-  couru. 
fiousiy  leads  us  to  reserve  the  consideration  of  these  cases  for  tlie 
Dcx:  chapter!  as  prohibition  is  a  cottimon  law  process.     At  present, 
therefore,  we  proceed  to  consider  the  cases,  in  which  the  spiritual 
courts  may  administer  justice  to  parties  aggrieved.     Suitors  in  the 
spiritual  courts  have  their  remedy  either  by  appeal,  when  th«  matter 
is  of  ecclesiastical  cognizance,  or  by  prohibition,  when  it  is  not. 
Of  appeals  wc  have  spoken  generally  before*.     The  two  general  Twogeneni 
a^s,  in  which   prohibition   shall  go,  are   i^  when  the  spiritual  Jl^ibuion. 
court  holds  plea  of  that  which  appertains  to  the  common  law : 
fcr  where  the  common  law^  which  has  the  prerogative,  may  inter- 
meddle, Aerc  the  spiritual  law  cannot  interfere;  otherwise  there 
might  be  two  supreme  jtirisdictions  acting  in  collision  and  contra- 
diaion  to  each  other.     7!^.  Where  it  is  not  competent  for  the  spi- 
ritual court  to  do  right  and  justice  to  the  panics.     In  all  other 
cases,  prohibitions  ought  not  to  be  granted +. 

ilf  a  man  sue  in  the  spiritual  court  for  rent  reserved  oti  a  leasd  Prohibifioa 
of  tidies,  a  prohibition  lies;  for  an  action  of  debt  may  be  brought  Ranted 
fcr  this  at  common  law.     And  $  if  I  owe  one  xo/.  and  swear  to  whcreyeri«. 

.  ,     medy  lies  at 

pay  him  by  a  certain  day,  and  upon  that  he  sues  me  in  the  spiri-  commoa 
fual  cmripro  lasUnefidfi^  a  prohibition  lies;  for  he  may  have  an 
action  of  debt  against  mc  for  this  at  common  law.  So  in  Pierce 
Ffelha7n*s  case  ||,  if  a  man  sue  one  in  the  spiritual  court  for  a  spi- 
ritual cause,  and  they  refuse  to  deliver  the  libel  to  .the  party,  ac- 
cording to  the  statute  of  4  H.  7.  c.  3.,  by  all  the  judges,  a  prohibi- 
tion is  to  'be  granted;  for  the  non-delivery  of  the  libel  is  a  tort^ 
winch  tort  is  a  matter  temporal,  and  punishable  by  the  temporal 
law;  so  that  in  these  cases  a  prohibition  is  grantable. 
The  line  of  demarcation  between  the  respective  jurisdictions  of  P«««»t  and 

luting  tpom 

the  ecclesiastical  and  temporal  courts,  has  been  long  so  firmly  undenuod- 
•ettled,  that  no  collision  of  the  two  powers  has  been  lately  felt.  jj|^^|^. 
hihat  notable  contest  between  the  spiritual  and  temporal  judges 
Ottder  James  the  1st,  alludeil  to  (p.  142.)  all  objections  were 
taken  to  the  process  of  prohibition  by  the  ecclesiastical  judges, 
which  ing^uity  and  argument  could  suggest:  and  the  answers  of 
the  common  law  judges  displayed  that  open  faime^  and  resolu- 
iioii,  wiuck  are  characteristic  of  English  jurisprudence.    So  much 

«Videp.«3$. 

4  1  Gwtt«  169,  fnii»Tomor*s  MS.  tnd  very  fiitt  note  of  (he  Bishop  of  t^ochester't 
CMH  A.  D.  1596,  which  it  more  shortly  reported  hy  Lord  Coke,  1  Rep.  4^^ 
X  44  EdW'  »i.  3a«  S  «*  Edw.  IV.  ao.  K  J  4Hdi,  VII.  ij, 

s  a 
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more  congenial  however  to  Englishmen  is  the  adMrnstratlcm  dT 
justice  by  the  common  law  of  England,  than  by '  Justiriian^is  cojej 
that  we  now  scarcely  hear  of  a  tithe  cause  sued  In  the'spTritiisd 
court,  frequently  as  the  title  of  prohibition  appeared 'fontier}]f' in 
our  books:  nor  does  the  clergy  manifest  any  jealousy,  at  the  ad^ 
ministration  of  justice  by  the  temporal  courts:  nor  is  there  now 
heard  a  murmur  suggesting,  that  the  temporal  judges  are  tcxxt 
disposed  to  grant  prohihitions,  by  which  the  power  of  the  sjnriturf 
court  is  ousted,  than  consultations^  by  which  it  is  restored  to 4beiiu 
Without  going  into  the  particulars  of  each  of  the  25  objections  by 
the  spiritual,  and  the  answers  given  to  them  by  the  temporal 
Jud;^e$jt.I  shall  select  so  much  from  the  answers  as  wiH  disclose 
,the  principles  and  doctrine,  in  which  the  good  understanding  of 
the  different  courts  is  founded,  and  on  which  it  will  in  the  probable 
occurrences  of  human  events  be  perpetuated. 
Form  of  pro-     .t  It  is  true,  that  both  the  jurisdictions  were  ever  de  jure  in  *c 

hibilio*  can       '  .  .  *'     .  jr,  i_  ri» 

ooir  be  aU^  crown,  though  one  were  sometimes  nscrrpediiy  the  see  or  Rome; 

lument/*''  ^^^  neither  in  the  one  time,  nor  in  the  c^ha^  has  ever  the  form  of 

,  prohibition  been  altered,  nor  can  be  but  by  parliament.    'Ami  it  is 

contra  coronam  et  dignitatem  regtam  for  any  to  usurp  fo  deal  in 

thatj  which  they  have  not  lawful  warrant  from  the  crown  to  deal 

in^  pr  to  take  from  the  temporal  jurisdiction  thai  which  belongs 

to  it.     The  prohibitions  do  not  import,  that  the  ecclesiastk!al 

courts  are  aliud  then  the  king's,  or  nqt  the  king's  coliits;  but  do 

import,  that  the  cause  is  drawn  into  aliud  exame^t  than  it  oiig^^t 

to  be.     And  therefore  it  is  always  said  in  the  prohibition;  (be  the 

covrt  temporal  or  ecclesiastical,  to  which  it  is  awarded,)  if  they 

deal  in  any  case,  which  they  have  not  {>ower  to  hold  plea  of,  'tbat 

the  cause  is  drawn  ad  aliud  examen  than  it  ought  to  be :  and  there- 

fore  contra  coronam  et  dignitatem  regiam.     Prohibitions  by  law  are 

to  be  granted  at  any  time,  to  restrain  a  court  to  intermeddle  with, 

or  execute  any  thing,  which  by  law  they  ought  not  to  hold  plea  of. 

Pfohibition*  §^  jjjg  king's  courts  that  may  award  prohibitions,  being  infiMrmed 

M  well  at     either  by  the  parties  themselves,  or  by  any  stranger,  that  apy  court 

mwtMod^'   temporal  or  ecclesiastical  holds,  plea  of  that  (whereof  they  have 

czecutioo.     pQt  jurisdiction)   may  lawfully  prohibit  the  same,  as  well  after 

.  judgment  and  execution,  as  before. 
Thegroundi      If  we  find  the  declaration  upon  the  stirmise,  upon  which  the 
tempbrai       prohibition  is  granted,  not  to  warrant  the  surmi^,  then  we  forth* 
judgei  gram  ^^jj  g^arit  a  consultation  in  that  form,  which  is  mentioned,  and 

* 

f  Vide  1  Icit.  602,  $s9. 
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that  nuute.biduitg.in^lioned  in  thccoosultation  would  be  very  long 
•ad  cuiabci9Qme»  a^id  dye  the  ecclesiastical  court  little  informa- 
tioRr,  to  dijcct  thetn  in  apy  thiog  thereafter ;  and  therefore  in  such 
cases,  Ux  l^revity  sake,  it  is  usual ;  but  when  the  matter  is  to  re* 
€eive  «nd  by  cfepiurrer  in  law,  or  trial,  the  consultation  is  in 
another  fiyrcny  for  a  prohibition  is  grounded  upon  the  libel,  and  the  ' 
coosukation  must  agree  therewith  also;  and  therefore  we  doubt 
t^i  but  the  ground  of  this  grievance,  when  it  is  well  looked  into, 
will  g^ow  from  themselves :  for  many  turbulent  ministers  do  in- 
finitely vex  their  parishioners  for  such  kinds  of  tithes,  as  they  never 
had,  whereby  many  parishes  have  been  much  impoverished:  and 
fat  example,  we  shall  shew  on  record,  wherein  the  minister  did 
demand  seventeen  several  kinds  of  tithes,  whereupon  the  party 
suing  a  prohibition  had  eight  or  nine  of  them  adjudged  against  the 
minister  upon  demurrer  in  law,  and  other  passed  against  him  by 
tdal,  and  this  must  of  necessity  grow  to  a  matter  of  great  charge; 
but  where  4s  the  &uk»  but  in  the  minister  that  gave  occasion  \  And  . 
wt  will  shew  one  other  record,  wherein  the  party  confessed  to 
iOiiie,of  us,  that  he  was  to  sue  his  parishioner  but  for  a  calf  and  a 
gMe;  and  that  his  proctor  nevertheless  put  in  the  libel  or  demand 
of  tithes,  of  seven  or  eight  things  more  than  he  had  cause  to  sue 
jar:  this  enlarged  the  prohibition,  and  gave  occasion  for  more  ex- 
pence  than  needed  ;  and  where  is  the  fault  of  this,  but  in  the  ec- 
clesiastical coiirts« 

Nonci  may  pursue  in  the  ecclesiastical  court  for  that,  which  Pn>h»Wt|«j« 
the  king's  courts  ought  to  hold  plea  pf,  but  upon  information  not  of  favour, 
thereof  given  to  the  king's  courts,  cither  by  the  plaintiff,  or  by  J?^n"j"  ** 
any '  nacre  stranger,  they  are  to  be  prohibited ;  yet  prohibitions  though  no 
thereupon  are  not  of  favour  but  of  justice  to  be  granted,  though  in  prohibitioo 
thejibct  there  aiipear  no  matter  to  grant  a  prohibition,  yet  upon  a  Jl^d *'*"**** 
cullatcral  surmise  the  prohibition  is  to  be  granted:  as  where  one  is 
sued  io  a  spiritual  court  for  tithes  of  siha  cadua^  the  party  may 
suggest,  that  they,  were  gross  or  great  trees,  and  have  a  prohibi* 
\v]^  yet  no  such,  matter  appears  in  the  Ilbcl.     So  if  one  be  sued 
there  for  vi^^ient  bands  laid  on  a  minister  by  an  ofHccr,  as  dm- 
siat^liSy  he  being  sued  tliere  may  suggest,  that  the  plaintiff  niade 
an  affray  upon  anotlter,  and  he  to  preserve  the  peace  laid  hands  on 
him,  lixA  so  have  a  prohibition.     And  so  in  very  many  other  like 
cases 4'  ai>d  yet  upon  the  libel  no  matter  appears,  why  a  prohibi- 
tion tUouW  be  granted :  and  they  will  never  shew,  that*  a  custom 
to  pay  pigeons  was  allowed   to  discharge  the  payment  of  wool, 
lamb,  or  such  like. 


V.  I 
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Aiiprcscrip.      If  the  question  be  upon  pafymem*  br  setting' out  of  Atfies  we 

io*SjpMi?ion8  ®^  *^  ^^^^  ^^  ^^  ^^^  '^'^^  ^^  **^'*'  '*^»  AtHigh  the  pitrty  haviB  hot 
to  be  tried  at  one  wttncss;  but  Where  the'  nnfatter  is  not  deterininabte  iri'tht  ee* 

desiastical  cocirt,  there  lies  a  prohibition  either  upon,  or  witheut 
such  a  surmise^    The  tempc>rnrl  courts  hav'e  always  granted  prohi* 
bilions  as  well  in  cases  de  mcdo  dtcimanS^  as  in  cases  upon  real 
compositions,  either  in  discharge  of  tithes,  or  the  raanner  of 
tithing ;  for  that  m<idus  dicimandi  had  its  original  ground  upon 
Bonie  compo^tion  in  that  kind  made,  and  all  prescriptions  and 
compositions  in  these  cases  are  to  be  tried  at  the  common  law, 
^xA  the  ecclesiastical  courts  oirght  to  be  proliibited,  if  in  thtte 
cases  they  had  plea  in  tithes  in  kind :  but  if  they  will  sue  in  the  ec- 
tdttsiastical  court  de  tnodo  dicimandi^  or  according  to  composition, 
<hen  we  prohibit  them  not. 
Lnv  jddgrfs       Where  the  objection  seenns  to  impeach  the  trial  at  the  tom- 
pout)der«  of   tnbn  law  by  jurors,  we  hold,  af.d  shall  be  able  to  approte  it  to  be 
the  statutes.  ^^^  b^ter  course  for  matter  of  fact  upon  the  testimdny  of  wit- 
nesses sworn  viv&  voce,  than  upon  the  conscience  of   any  oie 
particular  man,  being  guided  by  paper  proofs;  and  we  never 
heard  it  excepted  unto  heretdfore,  that  any  statiBe  should  be  Ur 
pioundiMl  by  any  other^  than  the  judgc£  of  the  land. 
Remedy  in       By  the  Statute  a  and  3  Ed.  VI.  c-  13.  the  ecclesiastical  ooutt  is 
iouriTundet  to  hold  pita  of  no  moit,  than  that,  which  is  !^iaUy  thereby 
the  2  and  3  limited  fof  them  to  hold  plea  of ;  and  the  temporal  co^tt  noiie- 

Edwt  VI 

Strained  theieby,  to  hold  pica  of  that,  which  is  not  Kmited  unto 
the  ecclesiastical  court  by  that  act,  and  of  that  they  bad  juiudic- 
tion  before:  and  the  forfeiture  of  double  value  is  expressly  limited 
to  be  recovered  before  the  ecclesiastical  judges;  but  where  afer- 
feitt^re  is  given  by  an  act  generally  not  limited  where  to  be  re- 
covered, it  is  to  be  recoivered  in  the  king's  tempocil  courts,  and 
the  cause,  why  it  is  so  divided,  3eems  to  be  for  that*  whete,  by 
that  act,  temporal  men  were  to  sue  ibr  their  tithes  in  the  ecclesias- 
'tical  CQurt,  where  it  was  then  presumed  they  were  to  have  nogiesit 
favour:  therefore  the  party  grieved  might  (if  he  would)  pursue  for 
the  forfeiture  of  the  trcrble  value  in  the  temporal  court,  where  he 
was  to  recover  no  tithes;  but  he  would  sue,  where  he  might  also 
recover  the  tithes^  then  he  would  pursue  for  the  double  value:  for 
that  is  specially  appointed  to  be  recovered  in  the  ecclesiastical 
court,  but  not  the  treble  value.  And  although  they  alkdge,  that 
they  sometimes  used  to  maintain  suit  for  the  treble  value,  yet  as 
aooB  as  that  was  complained  of  to  the  king's  courts,  they  gave  re- 
medy unto  it  as  appeitai  ned . 


in  thi  EceksmtUal  Courts*  3^3 

WinK  h/e,  that  ought  to  pay  predial  tithes,  does  not  divide  out  Prohibitioo 
fail  tkhflSy  or  does  in  any  wise  inteirupt  the  parson,  or  his  deputy,  •eii'hwftrthrt 
)a,si8ttlie  dividing  or  setting  of  them  out,  that  appearing  untaus  <»ceseire«d. 
jmAriailyf  we  maintain  no  prohibition  upon  any  suit  there  for  the 
dtmUe  value;  but  if  afier  the  tithes  severed,  the  parson  will  selt 
ib^  tithes  to  the  party  that  divided  them>  upon  the  surmise  theieofv 
mt  doy  and  4)iight  to  grant  a  prohibition ;  but  if  that  surmise  do 
prove  uotfue,  wc  do  as  readily  grant  a  consultation^  and  the  party 
seeking  the  same  is,  according  to  the  statute,  to  have  bis  double 
costsand  damages.    And  so  all  matters  incident,  that  fall  out  to  be 
floeicly  temporal,  are  to  be  dealt  witlial  in,  the  temporal,  and  not  in 
the  ecclesiastical  court* 

If  a  pany  excommunicate  be  imprisoned,  we  ought  upon  .com*  Temporal 
pbint  to  send  the  king*$  writ  for  the  body  and  the  cause*  and  if  in  ieie^  ta 
llie.reiimi«a  cause,  or  no  sufficient  cause,  appear,  then  weddfas  ««ommuau 
weoQi^,;  set  mm  at  liberty;  otherwise,  if  upon  removmgthe  if  nocauae 
body»  the- matter  appear  to  be  of  ecclesiastical  cognizaocet  then  we  *^^^°* 
lemithim  again:  and  this  we  ought  to  do  in  both  caset;  for  the 
taiopoBil  courts  mi)st  always  have  an  eye,  that  the  ecclesiastical 
jurisdiction  usurp  not  upon  thie  temporal.    And  if  any  by  the  ec- 
clesiastical authority  commit  any  man  to  prison i  upon  complaint 
UBtaus,  -that  hi;  ts^imprisoried  without  just  cause,  we  are  to  send 
t^have  the- body,  and  to  be  certified  of  the  cause;  and  if  they  will 
aotcenify  onto  us  the  particular  cause,  but  generally,  wittiout  ex- 
pnessii^  a«y  particular  cause,  whereby  it  may  appear  unto  us  to  be 
amatteroC  the  ecclesiastical  cognizance,  and  his  imprisonment  be 
jiist».the»  wedo,  and  ought,  and  are  bounden  by  oath  to  deliver 

^  Where  parties  are  proceeded  withal  ex  officio^  there  needs  no  Spiritual 
yet  oQght  they  to  have  the  cause  made  known  unto  them,  for  not  to  cia- 


which  they  are  called  ex  effiao^  before  they  are  examined,  to  the  ^JJ**?" 
cad  it  may  appear  unto  them  before  their  examination,  whether  cause  be  rot 
the  cause  be  of  ecclesiastical  cognizance,  otherwise  they  ought  not  ^*,f/j[j'i|J;e. 
loeaBamine  them  upon  oath.  As  excommunication  cannot  be  gain- 
said, neither  may  the  prohibition  be  denied  upon  the  surmisemade, 
Aat  the  matter  pursued  in  the  ecclesiastical  court  is  of  teiDporal 
cognizance;  but  as  soon  as  that  shall  appear  unto  u$  judicially  to 
be  false,  we  grant  theconstiltation:  and  if  it  fall  out,  that  they  err 
in  judgment,  it  cannot  otherwise  be  reformed,  but  judicially  in  a 
wperiour  court,  or  by  parliament. 
Leaving  the  more  ancient  statute  law,  by  which  the  jurisdiction  P"  <>[/«• 

^  '  ^  formation 

oi  the  spiritiial  courts  was  afFcctcJ,  we  look  up  to  those  laws,  ami  lay  im. 

frop^aton. 
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ivhich  passed  upon  this  su{]jfict  4t  aiyl  fs^n^  tb«  tjp^  ci|f)fbCiil(faiT 
matjon,  which  gave  rise  to  a  sew  era  in  the  systes^  o£  lidiKigK^yJ^tri  \ 
ting  in  several  thousand  impropriatcrsi  or  lay  persons^  •  tolh^<f)j;!|)^ 
ment :  a  species  of  possessors  of  church  livings*  till  then  U]df4iwi>9r  * 
in  this  country*    Thus  it  is  to  be  aoted»  that  by  the  befeftitn^ 
tioned  act  of  the  27th  Hen.  VIII.  against  substfaction  of  tiihes^. 
Peculiarities  1st,  This  flct  extOKls  to  all  sorts  of  tithes,  oflirong^t  &;c.\4iei:SQDf)^ 
\il  %^  ^^'     and  mixed,  as  well  as  predial,     od.  That  be  that  v^ll,  h^ve  thcbof^   - 
'  nefit  of  this  law,  must  sue  for  the  single  value  only*  and  Ji9t  for  . 
the  double  valuei  as  upon  the  2  £d.  VL    3d,  Th^t  the  plaiatf 
in  the  ecclesiastical  court  may  proceed  upon  this  act  for  contempt, 
contumacy,  or  misdemeanour,  as  well  befme  9s  after  sentence*. 
4th,  That  the  security  taken  upon  this  act  may  be  as  well  by  bond 
as  by  recognisance.    5th,  That  the  tithes,  and  other  church  duties 
.V .    .  are  to  be  paid  according  to  the  eoclestastical  laws>  and  the  laudable 
customs  ao(d  usages  of  the  place,    6th,  The  sail  is  jto  .be  befioift 
such  jodgCff  asbas  jurisdiction  of  the  cause,  that  is,  either  q»iritualu 
or  temporal.    So  that  it  create  or  enlarge  no  jurisdictiofi* 
EfiVct  or  3»       After  that  statute  upon  the  dissolutioo  oi  abbies.  tithes  cvmi^i^ 
u^x  dn°7  the  king,  and  from  him  to  divers  laymen^  who  by  course  of.tbr  .. 
impropiu-    ecclesias^cal  laws  could  not  sue  for  tbem  in  the  ecdcaiBtical  ^ 
courts^:  whenfar^  the  before-mentioned  act  «f  ^  Hm.  Vllk' 
was  made  for  their  relief,  entitled.  An  act  b^w  tiihesoi{ght  </•  h  ^ 
paiJf  4md  bffw  U  be  recovered  being  not  paid\ :  Upon  wfaJch^.aet 
Sir  Simon  Degge  has  thus  observed  j; ; .  ist»  Thai  it  appiaa  h^itheuH 
preamble  to  be  principally  designed  for  relief  of  lay  innmipriaiotsk.is 
who  before  this  act  were  not  capacitated  to  ^e  m  the  spirimsd::^^ 
courts  for  the  substraction  of  tithes,  and  were  hard  put  to.it  40  fidd^ 
any  other  relief. 

2d«  Where  by  the  former  act  the  party  for  contuittacy,  Ac- 
might  be  compelled  to  ^ve  security  before  sentence  \  nowbcieby, 
in  the  case  of  lay  impropriators,  the  party  camiQt.bc^  ootppelied  \» 
give  security  till  after  definitive  sentence. 

3d,  By  this  statute  there  must  be  two  sureties  at  the  least ;.  but 
upon  the  former  act  one  surety  sufficed.         ,.  . .     .    ,    ^ 

4th,  The  security  on  this  act,  as  well  as  on  theformerit.  jnayibe 
eitluerby  bond,  or  by  recognisance.  .  \:  v.  ,    ••    *' 

5th|  He  that  will  sue  upon  this  act,  must  SMe  foiitbov  single. 
only,  and  not  for  the  double  v^ue,  as  upon  2  £dw»  VJ« )  See 
Hiirdn  5. 

♦  For  which  sre  App.  No.  XXII.  Boh.  357.  -f  jt  H.  S.  c.  7.  and  rA. 

the  ac(  iu  the  App.  No.  XXVI I.  %  l>tp  p.  a,c.  16. 


W^^^fcafilfils  ant,  ttWaJ^s^flfe  forcer,  eHtrtids  to  all  m^ti" 
7tifrf(¥liwils^nd5tt-is^*:^pted*-biit  of  <M5  actr  as  it  was  out  of 

Slhff "Thftf 'Ihifl*  only  «xten<H  to  customary  tithes,  and  not  to 
mbttidti^  by  cftntnv  And  ecclesiastical  laws. 

9^1,  'Tiiat  it'Ofiiy  extends  to  such,  as  shall  obstinately  and  wil^ 
iiillf^duse  to  perfonn  the  sentence  of  the  ecclesiastical  judge, 
antfor  no  ddier  contempt  or  n^ect* 

loth,  That' this  act  restrains  the  suit  (for  not  setting  forth  or  de- 
tauur^  &c.  of  tithes,  &c.)  to  the  ecclesiastical  courts ;  whereas 
othenrise  an  action  would  have  bin  at  common  law* 

lot  divers  defects  appearing  in  the  abover  statute,  with  respect  t-md  j  EL 
to  by  impropriatdrs,  they  afterwards  obtained  a  more  effectoal  law  tiJSSiL  t» 
fbr^mr  purpose,  viz.  stat.  2  and  3  Ed.  6.  c.  13!  ^  impro- 

Also  note,  by  my  Lord  Cokeys  opinion,  i  Inst.  159.  a.  the  above  ^ 
ttMe  does  not  only  give  remedy  in  the  temporal  courts  for  tithes^ 
but  also  for  pennons,  and  other  ecclesiastical. or  spiritual  profib, 
white  the  lay  t>wner  is  {fisseised,  deforced,  wronged,  or  otherwise 
bpt  or  put  ft«m  the  same*     Also  for  the  tithes  and  other  eccl^-  "^^^  ^- 

'         *  cone  tCfliDOM 

asdcal  dtinest  which  came  to  the  crown  by  27  H.  VIII.  jt  H;  rslinherU 
VIIL  37  H.  VIII.  and  la  Ed.  VI.  aieby  those  statutes,  and  this  ^•^''• 
ofjzH.  VJil.  and  i  anda  F.and  M.  in  the  hands  of  laymen,    ' 
ntm^  becatue  /nnere  temporal  itiberhances,   and  shall  be  assets ;    ' 
hufbonds  sMLbetenants  by  curtesy  and  wives  endowed  of  them,.  theUyownet 
and  have  0ih(«  incidents  of  temporal  inheritances ;  only  by  this  JJJjJ^^^^^ 
AatBtttfai^  8fUl  retained  this  ecclesiastical  quality,  that  the  owner  of  them  in 
m^  sue  for  substraction  thereof  in  the  spiritnal  court.  ^"J|  ^^^ 

It  is  to  be  further  observed,  that  although  by  this  statute  the  ap-  Pf^hiWtioa 
pdlant  shall  pay  costs  of  s\!»it  to  the  other  party,  yet  it  has  been  to  costs  as 
nilod*  that  if  sentence  be  given  in  the  spiritual  court,  and  costs  tfic  principal 
thoc  taxed,  and  the  defendant  bring  an  appeal,  yet  if  the  suit  did  *^*  **?*^i 
notappertsun  originally  or  properly  to  them,  a  prohibition  shall  eourtM»ot 
be  awarded  as  welt  to  the  costs  as -to  the  principal  suit.    For  that  ^SlSlnw 
the  statute  is  to  take  place  only,  when  the  cause  properly  belongs  to  ^  '*^  "'"*• 
thespififoal  couvt''^.     And  accordingly -the  case  was,  A.  parson  of 
B.  sued  for  tithes  in  the  spiritual  court ;  and  C.  the  rector  of  D. 
came  mpr^  intSrMe  suo  there^  and  said,  thslt  the  lands,  for  which 
theiithes  ai« demanded  were  within  his  parish  :  upon  which  they 
were  at  issue  ;  and  it  being  found  for  him,  sentence  was  accord* 

♦  Noy  137.  anon. 
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ingly  givcQ  for  him :  A*  appeals,  &c.  and  pending  x\ 
costs  were  assessed  against  him  in  the  first  court*  acoonUog  to  tini 
statute,  and  process  thereupon  awarded.  In  this  case  A*  (bocvise 
the  issue  was  triable  only  at  common  lav)'  brought  a  probiUtiQn 
to  the  fisst  court,  from  which  he  had  appealed ;  but  because  dp 
suit  was  there  depending^  for  that  he  had  removed  thence  by  ^r 
peal,  a  consultation  was  awarded ;  and  holden,  that  they  oigfit 
•  well  proceed  for  the  costs :  but  if  he  had  not  removed  his  suit  by 
appeal,  a  prohibition  had  bedb  maintainable  for  him  as  to  the 
costs,  as  well  as  for  the  principal,  although  he  were  party  to  die 
libel*- 

So  also,  if  any  qnc  be  sued  or  drawn  into  the  spiritual  court  for 

any  matter,  contrary  to  the  said  statute,  a  prohibition  lies,  as. is 

ff^/Hte'$  C9sci. 

StibttnctiMi      In  Machin  v.  Maultin,  A.  D.  1699  ):,  in  a  declaiatioo  on  s 

Wcjd.  ^  "    prohibition,  the  case  was :  A.  living  in  Nottingham,  within  the 

province  of  York,  there  substracted  tithes,  and  then  removed  into 

Lincolnshire,  within  the  province  of  Canterbury,  and  afte^waril 

he  happened  to  go  to  York,  and  was  there  sued  in  the  court  oCike 

'       archbishop  for  the  said  substraction,  and  obtained  a  prohibiticQ^ 

the  said  sutute  3a  H.  VIII.  for  citing  him  out  of  the  diocea%  j((u 

but  after  debate,  a  consultation  was  awarded :  for  that  the  sob- 

stxaction  of  tithes  is  local,  and  must  be  sued  before  the  ordinary  « 

tlie  place,  where  the  wrong  is  done ;  but  it  is  otherwise  in  dec^ 

lo  cranitory  transitory*  uii  forum  sfquitur  reum  ;  and  in  this  case  it  was  nxff^ 

^^if^'rt^    by  the  counsel,  that  this  is  not  a  citing  out  of  the  diocess  withii 

mm.  the  statute,  because  the  diocess,  where  he  lived  had  not  junsdtctioo^ 

and  if  he  might  not  be  cited  in  this  case,  the  fact  would  be  rqip- 

dtjess  and  dispunishable  §. 

But  divers  defects  in  the  said  sututes  of  27.  H.  VIII.  c.  so. 
and  32  H.  VIII.  c.  7.  afterwards  appearing,  (especially  as  to  the 
relief  of  lay  impropriators,  who  were  never  favoured  in  the  ecck- 
slastical courts)  a, further  provision  was  made,  for  regulating  vA 
enforcing  the  payment  of  tithes,  &c.  by  stat.  a  and  3  Ed.  VI.  c. 
I3«  This  act  of  Edw.  VI.  is  the  grand  statute  directory  of  the 
subsisting  powers  and  jurisdiction  of  the  spiritual  courts,  and  the 
reader  is  referred  back  to  what  has  been  said  of  it  p.  164.  It  wiU 
be  my  remaining  task  to  notice  the  principal  determinations  of  our 

•  TnmsMn  t.  Medcalfiy  in  B.  R.  f  Leon,  ijo,  A.  D.  15 St.  +  i  Cro.  ijf* 

A,  D.  1589.              X  5  Mod.  450.  a  Salk.  549,  12  Mod.  25a.  %  SecGo^. 

191.  I  Rol.  Rep.  328.  I  Cro.  97.  J3  Co.  4.    2  Browol.  f  2,  28.  a  Rol.  Rep.  4»t 
Winch.  570.  3  Mod.  21 1. 


'    in  fke  EccUiiastical  C9urts.  *  qfy/ 

ttw  ccm^  that' tiaye  controuled,  reguUted,  and  established  the 
picseoksy'steRr'df  proceeding,  and  exercise  of  the  jurisdiction  of 
wsdiritttal  ctHirts. 

One  df  the  leading  cases^  which  establishes  the  principle  of  the  The  temp«. 
jarMictffih  of  the  spirituij  courts,  is  that  of  PuHir  v.  Qtment  and  J^J*^ 
W\ikari\  quoted  by  Lord  Chief  Justice  Coke  in  Robertas  case*9  cootfou^and 
A*  D.  i6ro,  in  which  It^rajf  and  the  whole  court  of  King's  Bench  STiplISSaU 
iieU,  that  where  the  original  matter  belongs  to  the  ecclesiastical  ^ix  ^^  ^^ 
coDft,  the  detemrination  of  all  that,  which  depends  upon  it,  be- 
faags  to  the  judges  of  the  same  court,  although  the  matter  be  tria- 
ble by  the  common  law.    But  where  the  original  matter  belongs 
to  the  common  law,  and  is  theic  commenced^  and  issue  is  taken 
tipon  maner  triable  by  the  ecclesiastical  law,  there  the  judges  of 
our  law  ishall  write  to  the  judges  of  the  ecclesiastisal  court  to  try 
it,  and  to  certify :  and  the  reason  of  this  diversity  is,  that  our 
judges  have  authority  to  write  and  command  them  by  the  king's 
writ  to  certify  to  them ;  but  they  cannot  write  to  the  judges  (jS  our 
hw  to  tty  any  thing,  and  certify  them,  for  they  have  no  such  au- 
dioftty  to  command  by  writ,  but  they  are  to  obey  the  wrhs  of  the 
king,  and  in  divers  cases  the  judges  of  the  common  law  write  to 
tUb  ecclesiastical  judges,  commanding  them  to  certify  some  thing 
piot  in  issue  ;  and  the  judges  of  our  law  prohibit  the  ecclesiastical 
judges  to  hold  plea  of  some  things,  which  are  determinable  at  com- 
HMn  kw ;  but  the  ecclesiastical  court  has  not  power  to  write  to 
ittttrjii^s,  or  to  command  them,  or  to  prohibit  them,  when  they 
tnld  plea  of'things  determinable  by  die  ecclesiastical  judges:  but 
tbis  is  errcmeous,  and  shall  be  reversed  by  error.    And  on  the 
oAerside,  if  in  the  ecclesiastical  court  the  siiii  be  for  a  legacy,  or 
tithes,  or  composition  for  tithes,  and  the  defendant  plead  a  release ; 
ifin  the  admitting  or  rejecting  of  proofs  concerning  this  release, 
which  is  matter  determinable  at  common  law,  they  do  wrong  to 
the  plaintiff  or  defendant,  they  have  no  remedy  but  by  way  of  ap- 
peal.   And  it  was  further  resolved,  that  if  upon  consultation  with 
i&en  learned  in  the  bw,  they  give  sentence  according  to  law,  this 
is  wdl  done,  and  no  prohibition  ought  to  be  granted  ;  but  if  they 
take  upon  them  to  draw  the  interest  of  any  man  ad  aliuJ  examen ; 
and  to  ju<^e  against  the  rule  of  law,  concerning  the  inheritance 
or  interest  of  any,  there  prohibition  lies :  and  that  by  the  ecclesi- 
asdcal  hw,  a  stranger  may  come  in  pro  intensse  suo\  and  when 
the;  have  jurisdiction  of  the  original  cause  of.  the  suit,  the  tempo- 

*  * « 
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rdl  courts  ought  not  to  cbnr  in  qelMiohlfaiif  voider  '^Qdr.|mxttii^ 
ing ;  but  if  they  pfoce&S-ihfDef^so  efitine^ '  or-  not  4)t»ervfD9:'fonBf 
this  ought  to  be  redressed 'bjr^appert  s  and  although  the  iDatier 
depending  upon  ihe  oHginal  •caiise  be  deteri^iriabk  by  die  cmt- 
inon  law,  yetitshaH^^e  determined,  as  It  has  beensaid^  in  the 
ccdesiastical  court.     And* h  was  stUI  Turther  resoWbd,  ttetasurr 
ttiise,  that  the  party  has  but  one  witness  (which  in  the  €ccksiast}# 
cal.  court  rs  nullus  testis t)  is  not  sufficient  to  have  a  prohibition 
b6Ca(]$e  the  ecclesiastical  court  has  jtitisdictioo  of  tbepiincijal; 
and  if  such  surmise  shaDbe  sufficient,  all  suits  in  the  ecelesiasticil 
Court  shall  be  either  delayed,  or  quite  taken  away,  for  such  a  sar- 
ttC\s6  tnay  be  made  in  every  case  ;  and  the  plaintiff  in  the  ecclca- 
astical  cotirt  cannot  have  any  good  answer  to  it,  to  have  acdnsulis^ 
Hon. 
Wheictbe         In  the  like  spirit  had  previously  been  determined  the  case  rf 
court  bsd      WachveH^  A.  D.  1 6o I  ♦,  where  a  parishioner  had  severed  Ac 
^Ifance 5*'  ^'^^^^  ^"^^"^  the  nine  parts;  but  being  in  a  close,  the  gate  irjs 
the  cause,     lockcd,  SO  that  the  parson  could  not  come  at  them,  and  he  $ud 
noTprohSbi.  ''"  the  s^friritual  cotn^t:  and  there  the  question  wasj- whether  the 
lioo there-    ^^g  ^^re  locked  or  open.      And  thereupon  a  prdhibhioli  ^(las 
brought,'  supposing  this  to  have  been  a  temporal  matter ;  fA  Ac 
tithes  bemg  severed  ar6  lay  chattels.     Btit  the  court  -^aidi  thtf  al- 
though the  tithes  be  severed,  yet  by  the  statute  they  rcmain'sniMe 
in  .the  ei>iritnal  courti     And  then  the  <5ther  is  but  aconscq^itiit 
"thereof,  and  therefore  is  there  triaWe.     And  if  they  feftifec^t64ilk3i«r 
his  proofs,  as  it  ^U^s  surmised,  (bat  nbtvrithin  the  pit>hibhioiy)i  it 
was  said,  that  he  ought  to  appeal.       ^  ^    '    .:, 

Spiritual  Iri  the  case  of  Ga^ v.  Rtver,  A.  D.  !6<)5  +,  the  C^Mrf  tf  kiiig's 

^niwnceof  '^"*  *^^'^»  ^^^^  ^^^  Spiritual  ccnirt  had  cognizance  of  a  itftiallto 
a  refuiai  co    set  out  tilhcs  ;  for  the  clause,  >thfch  gives  double  value  forcarxying 
iUh«.         away  corn,  &c.  before  tithes  s6t  out,  gives  the  spiritual  court <*g- 
nizance  for  refusing  to  set  out  titlics.     It  was  :ttliere  uigcd,  t*i« 
the  spirimal  court  ought  not  to  proceed  for  the  setting  out  of  liAes 
without  notice  given  to  the  r6ctor  ;  for  although  thd  cctl«ia«ical 
law  require  notice  to  the  parson,  when  the  tithes  are  sevetcdy  yet 
the  common  law  requires  no  such  thing  ;  as  Huttor*  said^  it  tad 
been  adjudged,  (No)'.  19.)    The  statute  of  2  and  3  Edw.  VL  c. 
'  13.  says  only,  it  shall  be  lawful  for  every  party,  tt>  -whom  »y 
of  the  ^id  tithes  ought  to  be  paid,  &c*  to  view  and  sec  the  5»d 
tithes  justly  and  Uuly  set  forth,  and  the  same  quietly  to  take  asi 

- 

-  J      ♦  C«?.  El.  843^  f  I  Com.  Hcpw  %%.  X  *  Rol.  Ab.  29^ 


caD7'HWl)^'f&c/^.a«l  ahbot^r  a/s  iPt  4)q  taking  and  carrylog, 

ifais  st^mtOThr  doclanHQry,  y«t  ss  fa  the  view,   it  ui  introduc-* 

tofjFof  a  liew,law>  asit^ppeara^  (2  Inat.  650.)    And  the  penning  ^/j^iJJJJ" 

ofifaisaot  ]<»  4hat  k  ahs|ll  b^  lawful  ,tp  vievr,  &c«  which  shews  by  2  aods 

dB  intent  i)f  the  l^slature  was  not  that  the  parishioners  should  ^^^ic^^ 

gMt  naike  therecrf* ;  aad  that  no  nottcq  is  necessaiyy  has  becQ  of^  of  their  let. 

lentmitejadjiidged  *.     And  of  the  sanie  opinion  was  the  court  xq  Hth^ 

^  Qse  ;  and  a  prohibition  was  granted  as  to  the  suit  for  not  giv- 

iag  r^ice  of  setting  out  the  tithe.     It  was  urged  on  the  otJ^er  si(|e 

that  this  matter  ought  to  have  been  pleaded  in  the  spiritual  ccxjirt* 

But  Htl/  Chief  Justice  answered  to  that^  that  there  was  no  aeces- 

fity>that  it  should  be  so  pleaded,  forasmuch  as  it  appeared  upon  the 

£Keof  the.  libel  that  the  suit  was  for  setting  out  tithes  without 

giviag  notice.     It  would  have  been  otherwise  if  the  suit  had  been 

fornfijsiiBg  to  set  out  titbcs.    The  plea,  that  the  tithes  wer<?  se- 

^Kod,  is  no  good  cause  {qr  a  prohibition,  unless  they  refuse  that 

pka»  forwent  of  notice  given  of  the  severance.    But  H^t  Chi^f  , 

Jimice  thought  the  turning  of  cattle  into  the  tithe  tztade  it  a  frai^ 

4U6nt  seveiancef  and  that  a  suit  might  be  nuuotained  for  it  in  the 

qxritual  cottrtf 

'  A-modus  must  be  sued  for  in  the; spiritual  court*  as  well  as  the  Amodiisift 

ithnJQ  kind»  ^  appears  by  Scat/ v.  PF4de\^  A.  D.  1682,  in  C*5-  in  thc"piru 

where  the  court  said,  that  the  modus  deamandi  must  be  sued  for  in  l^^^ocirf, 

"  but  if  there 

-theeceifisiastical  court,  as  well  as  the  very,  tittic :  and  if  it  be  al-  denied,  mun 
iiMiied>b^w9ei>  the  parties,  they  shall  proceed  there ;  but,  if  the  To^a^ 
cwtombe  denied,  it  must  be  tried  at  tt^e  coo^oion  law ;  and  if  it  ^'^• 
be  found  for  the  custom,  then  a  cons^ation^musc  go,  otherwise 
sIdII  the  prohibition  stand.  This  doctrine  was  explicitly  set  i'orth  by 
'l^oid  Hanfavicke  in  Rothirham  v.  FtHshaw,  A»  D»  1748^  on  a 
biU^^aving  been  filed  to  establish  a  modus,,  and  for  an  injunction  to 
tfsy  the  proceedings  of  the  spiritual  court  upon  the  bare  suggestion 
sf  a  modus  by  his  bill.     The  ecclesiastical  court  has  a  right  to  re- 
tain suits  for  tithes,  whether  at  the  instance  of  a  spiritual  person  or 
hi  impropriator.    There  may  be  a  suit  too  in  that  court  for  a 
jnodiis»  as  well  as  for  tithes  in  kind.     1  he  defendant  likewise  may  spiritual 
plead  a  modus  there :  if  admitted,  the  ecclesiastical  court  may  go  ^^'''  *^?*'°^ 

1     •      •     1  '    »     procted  on  a 

(Xt  Upon  the  modus ;  if  denied,  the  ecclesiastical  court  cannot.pro*  modut  de. 
K&sA ptapter  triatknh  defectum;  and  if  so,  it  is  the  common  sug-  ^rittt^J'^ 
'  gestion  for  a  prohibition  in  the  court  of  king's  bench  ;  butj  .if  you  ^fictttm. 

*  I  Rol.  Ab«  643.  Chauf,  Wur^  B.  R.  afterwartff  affirmed  io  error,  VmexTom  ?• 
Mjarkft  Stjic,  341.  aoon.  a  Vcni.  4S.  t'Hob.  247.        '   {  3  .^tk.  (a8. 
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go  thither  for  a  prdixbxtion,  you  mast  (iist  shew  the  ^oAus^Irt^  ken 
picjKlcd  in  the  ecclesiastical  court,  and  denied  ther^.  No  sich 
thing  has  been  shewn  in  this  case  ;  but  a  brll  is  brouglit  toeStabM 
a  modus  and  prays  an  injunction  to  stay  proceedings  in  tbeeetki«- 
astical  court*  upon  the  suggestion  of  a  modus  on)y«  I  cannot 
grant  an  injunction  here*  but  upon  the  same  grounds,  as  a  court  of 
law  would  grant  a  prohibition  propter  triationis  defectum .  Injunc^^ 
tims  in  this  court  are  granted  upon  a  suggestion  of  something« 
which  affects  the  right  car  convenience  of  the  party  in  the  proceed- 
ings in  the  other  court,  or  where  there  is  a  concurrent  jurisdiction^ 
The  modus  is  not  admitted  by  the  answer  to  the  bill  in  this  coiiita 
ahd  if  insufficient,  you  dnay  except  to  the  answer ;  and  even  if  the 
suit  go  on  in  the  spiritual  court,  and  a  sentence  be  pronounced  for 
the  tithes^  it  is  no  prejudice  at  ail  to  the  plaintiff*  in  his  suit  de- 
pending here.  But»  if  I  were  to  grant  this  motion,  I  should 
u^ke  V9fd^  the  jurisdiction  of  the  spiritual  court  on  the  one  bandi 
and  .of  the.  court  of  common  law  on  the  other* 
tSime  rale  As  ^  the  non^paynoent  of  the  tithe  hay,  it  is  insisted,  the  owner 
scribio^n  of  the  land  was  formerly  a  purchaser  of  the  tithes,  and  has  enjoyed 
nondetiniaM-  the  land  and  tithes  together  for  a  great  length  of  time,   which  is 

VtfforUyand  ri_-      •    u         n        i-     •  ^t 

ibrtpiritiui  presumptive  evidence  or  his  right.  But  this  is  net  a  grciuiid  icnrsa 
fcnoofl*  injunction  in  a  case  of  this  nature.  A  lay  impropriator  is  to  be 
sure.difierent  from  a  spiritual  in  some  respects.  Since  the  Refer* 
mation,  and  the  acts  for  dissolution  of  monasteries,  tithes  by  gnntq 
from  the  crown  are  become  lay  fees ;  so  that  in  fact  lay  impropri- 
ators have  as  much  povrer  to  convey  a  portion  of  tithes  as  any  part 
of  the  land  kseif :  and  therefore  it  was  said,  it  is  hard  the  phin- 
tiff  should  not  in  this  case  hare  the  same  advantage  of  presumptive 
evidence  from  long  possession  in  the  case  of  tithes,  aa  well  as  in 
any  other  case  relating  to  an  estate  of  inheritance:,  and  it  was  a 
saying  of  L.  C.  Justice  Hcde^  he  would  presume  even  an  act«f  par- 
liament made  in  favour  of  length  of  possession :  but  the  coiutaf 
exchequer,  in  the  case  of  The  Aldermen  of  Bury  ▼•  Evems^  A-D. 
1740*,  would  not  lay  down  a  diHerent  rulej  as  to  pceecribingM* 
non  decimando  in  regard  to  lay  impropriators  and  spirituM  peiS0ns» 
but  held  such  a  prsscription  equally  bad  against  both.  He  saw  d9 
reason  for  the  injunction.  Why  did  not  the  plaintiff  go  vpoa  the 
length  of  possession  in  the  ecclesiastical  Qourts?  He  might  hava 
'  pleaded  it  there,, as  well  as  .insisted  upoi^  it  her^  in  hiis  hiU ; 91^ 
if  the  ecelesiastical  court  would  not  determine  upon  the  same  evi- 
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flcfloe  aia  coait  oS  cooimon  law  woifld  have  done,  tt  is  the  usual 
gf9aiKt  for  a  prohibition  %  and  no  other  court  has  the  cognizance 
of  It  imt-the  court  of  king'9  bench  ;  therefore  his  lordship  would 
not  nuke  fuch  2  precedent,  as  by  a  stde  wind  would  take  away  the 
junsdicticli  of  both  courts  at  once,  and  denied  the  Riotion* 

hLtigh  V.  fVo$d^f  A.  D.  15981  in  B.  R»  it  was  a  question  Suittieiia 
hcferc  tbe  court  (upon  which  the  court  divided  eqwaHy)  whether  ^^^^^^li^ 
furdetaining  tithes  by  the  owner  after  he  had  set  them  forth,  strit  lay  •  ^^^/^J'ner 
in  court  Cbrisiian.   Gawdy  and  Popham,  who  were  for  the  suits  decatot 
lying  in  the  spiritual  court,  saidagainsit  the  party  himself^  who  ^ct'^Pj^'^*'* 
forth  his  tithes,  a  suit  is  well  maintainable  in  the  spiritual  court,  if  »tfftager. 
he  detain  them,  although  the  parson #  (if  he  would)  might  have 
bis  remedy  at  the  common  law.     But,  if  a  stranger  take  them  af- ' 
trrthey  are  set  forth,  his  remedy  is  only  at  the  common  law. 
Aod  the  statute  of  32  H.  VIII.  proves  it:  for  the  words  thereof 
art,  if  any  do  not  set  out,  or  do  detain,  or  withhold  his  tkhe8» 
(which  is  to  be  intended  after  they  are  set  out,)  he  shall  be  sued  in* 
the  court  C!im/iW,  ice.     For  otherwise  mischief  might 'ensue  to 
the  parson^  by  his  seciedy  setting   his  tithes  forth,  so  that  thi*^  ^ 
parson  diould  not  know  thereof,  and  then  he  might  afterwards 
cmy  them  away. 

InHaJsiyv.  Hahty^f  1630,  B.  R.,  the  court  was  of  opinion  P«riooinay 
upon  t&e  sutute  of  2  and  3'£d.  VI.  that  the  parson  must  have  a  tiui'c^?r"lf 
convenient  way,  and  that  it  must  be  neither  craggy  nor  swampy,  jjj"^^'*^*" 
acctmKng  to Linwood <£f  ^/rrWr •*  and  thespirimal  court  having  takeaway 
connsance  of  tithes,  which  are  the  principal)  shall  also  have  conu-^'  '*  ^  ^ 
noce  of  the  way » through  which  it  is  necessary  to  convey  the  tithes : 
for  qui  uUit  medium  f  tollitfinem.     Upon  a  similar  priixipal  did  the 
sime  court  in  i6it  determine,  that  a  parishioner's  obstruction  of 
the  oniinary  way  for  taking  away  tithes  was  an  object  within  the 
cognizance  of  the  spiritual  court.    The  parson  libelled  for  his 
tidies^;  but  a  prohibition  was  granted,  upon  a  supposition,  that 
here  was  no  question  at  all  as  to  the  payment  of  tithes^  but  as 
tODching  the  way  to  come  for  them.    And  upon  this  whole  matter 
thepanon  ptayed  a  consultation.    The  whole  court  were  clearly 
of  opinion,  that  such  a  setting  out  of  tithes,  as  it  appeared  to  be 
in  this  case,  without  suflering  the  parson  to  come  and  take  them 
away,  was  fraudulent,  and  not  a  good  and  sufficient  setting  out  of 
tithes  according  to  the  statute,  and  as  the  statute  requires,  which 

*  Ifoor,  912,  i  I  Jon.  S3Q.  c.  a.  Gwi).  469,  frrai  Bridsemaa*i  MS» 
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ought  tO/be  fruitful  and  eflfectual :  for  he  oi^t  to  act  tfafim  outi 
and  also  to  su&r  the  parson  to  come,  have»  and  take  them  awaj, 
otherwise  the  mere  setting  of  them  oot,  and  the  suggestion  of  the 
way>  aie  to  no  purpose.    And  so»  without  any  further  motioDfli 
argument,  by  the  rule  of  the  court,  a  consultation  was  gnmted* 
Important         In  1757,  Lord  Chief  Justice  Willes,  inthecaseof  Q^itsemMS. 
Lof4  Ch.  }.  Hobyt  delivoed  a  jt^ment,  which  is  one  of  the  more  naodem  and 
^'^^         instructive  judgments,  given  upon  principle,  in  contravention  of 
many  old  cases,  which  appears  to  justify  the  frequent  observadoos, 
that  the  modern  doctrine  of  tithing  almost  constitutes  a  new  body 
of  decimal  jurisprudence*.    The  opinion  of  the  court  was  deli- 
vered as  follows,  by  Willes,  Chief  Justice :   A  prohibition  has 
been  moved  for  to  the  consistory  court  of  the  Bishop  of  Lincolo. 
H^f  the  lessee  of  the  impropriators,  the  dean  and  chapter  of 
Lincoln,  had  sued  Cbeeseman^  who  was  an  occupier  of  lands  in 
Burringham  in  the  parish  of  Nottesfoid,  in  that  court  for  tithes  of 
hemp  and  flax*    Cheesemafit  by  his  pl^  there  insisted,  that  At 
tithes  were  small  tithes,  and  that  these  tithes  or  an  uncertain  coo- 
position  have  been  time  out  of  mind  paid  to  the  vicar ;  and  he  in* 
sisted  likewise  in  his  plea  on  an  endowment  of  the  vicar  in  13101 
and  on  an  agreement  in  1691  between  the  vicar  and  the  parishion* 
ers.     So  the  question,  to  be  tried  in  the  spiritual  court  is  not  on  a 
modus,  (for  it  is  admitted  that  tithes  in  kind  are  due,}  but  whe- 
ther tithes  in  kind  be  to  be  paid  to  the  vicar  or  the  improprurtor. 

A  great  m^ny  cases  were  cited,  and  very  pnqierly,  but  I  shall 
only  take  nofice  of  a  few  of  them :  because  there  are  so  many  jv* 
ring  cases  on  the  head  of  prohibitions,  that  it  is  very  difScult  to  re- 
concile them.  For  when  the  powe^  of  the  church  rsui  very  higflt 
the  judges  were  cautious  in  granting  prohibitions :  when  it  did  not 
nm  so  very  high,  the  judges  ventux^  to  go  further  in  gfaoting 
them. 

m 

I  admit,  that  this  suit  is  to  be  considered  as  between  ecclesiasti- 
cal i^rsons ;  for  Cheesemon  insists  on  the  right  of  tl^e  vicar,  and 
Hoby  claims  under  the  right  of  the  dean  and  chapter,  who  must 
be  considered  as  ecclesiastics,  when  they  mdst  upon  an  eccle^asti* 
Rule  that      cal  right.    But  the  rule,  that  has  been  laid  down,  that  when  both 
to^ku'u  i"  pa^^»^*  ^f^  ecclesiastics,  courts  of  lavv  ought  not  to  grant  a  pichi- 
eouit  Chrit-  bitlon,  I  do  not  at  a)l  rely  on,  because:  I  think  it  a  very  absuid 
ile*^piiittl»i,  90c>  and  without  the  least  cplor  of  reason.     For  though  oqe  of 
deokd.        the  parties  be  a  layman,  if  he  do  not  insist  on  a  modus  or  some 
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,uk6Bmm9Dfiopaif^akAtitLt  common:  law,  the  court  Ctvistian 
iBttdBttniiM  ftKnaatter, .  and  a  proUbilioR'  wiil  not  be  granted : 
!<intbe.adierjBad,  thQagbboth.partksfae.ec£iemiCicSi  if  cither  of 
Am  knist  opoa  adeed  or  other  matt^  prapcriy.  triable  at.OQminoa 
law;  aipcyhiljikieo  nill  certainly  lie.  What  is  said  by  Lord  Coh 
ttd  HoiarJ,  vaA  in  sevend  other  books,  that  where  a  custom  is 
asiitod'  on  cgimaiy  to  oominoa  right  a  prohibitioo  ought  to  go» 
doaaotatattafibct  the psoKnt  case;  because  her^  thecofnmon 
i^gbtt  which  is  the  payment  of  tithes,  is  admittied»  and  the  ques* 
tea  iaoolyf  to  whom  they  are  payable. 

Bm  we.  finind  our  opinions  on  the  judgment  in  the  case  of 
Drdg  V.  Ta^brp  i  Str«  87.  and  the  reason,  which  is  giVeafop  tt  at 
theiatier  end  of  the  case ;  Ifor  those  given  in  the  first  part  I  think 
^  weak.     The  case  theie  is  the  same  as  this ;  for  it  is  between 
a  fior  and  an  occupier  of  fainds,  who  insisted  on  the  right  of  a  lay 
inpopriaior,  and  that  the  tithes  claimed  had  time  out  of  mind 
'koi  paidtQ  lam .  .  A  prohibition  was  denied  by  thc-whok  court  *  ; 
■d  theroson  assigned  at  the  latter  end  of  the  case  i%  that  the  cus-> 
lonitbBit  insistod  on  relating  to  aspiritual  tnattcr,  and  not  any 
(oppanl  dght,  or  in  bar  of  any  ecclesiastical  rights,  ought  to  be 
-dKd^.JB  .the  spiritual  court,  because  fifty  years  make  a  custom  by 
^tbeaodesiaBticsl  law ;  and  therefore  if  the  coutts  of  Jaw  were  to 
•jaigoof  such  a  cuslkMiu  they  would  jv(%e  by  a  wrong  rule*    And 
fivifaia^eama  werefiise  a  prahibltion  in  the  present  case* 
\i.'H  Qutsenum  had  insisted  ou  a  medus  pajeabb  time  oet  of 
4rii|d<odw  vicar*  a  piohibttit>n  oitg^t  t<vgo,  because  the  spidtuat 
-SMDt  eooid  jiot  tiy^he  modus*    6ur,  as  the  right  to  tithes  is  ad- 
tiMied).aiMl.the  only  fpnestion  isi  whether  they,  be  to  be  paid  to 
ibKKtor  or  the  vifiac*  wieare  of  opinion*,  that.the  point  in  ques* 
.iMijBfsoper  to  be  taied  in-  the. fipirijKual. courts    The  endowment 
in  1310,  and  the  memorandum  in  169 1,  in  respect  to  the  present 
Qition,  ace.  quiieout  of  the  case.    For  these  reasons  we  are  all  of 
ipiqian»  thai  the  nile>for  a  psohihkion  ought  to  be  discharged. 
y-M  ia»-que$uaja  triaUe.by.common  law,  and  not  in  the  spiritual  Approprii- 
4nnt»  wbetber  a  church  be  impcopriste  or  not :  as  was  decided  in  ^'j*"'  '"*"• 
.Ourirv^  Pitriskfpmn  of  All  Saints^  Northampton^  1615  f,  where  i*v« 
Air, C«J^f^. Of ifff?xat  Crok^  Dodderidgt^   and    Houghton^  Jus^ 
^AMf.^ft$/kqi  opipion,  that  a  prohibition  shoold  be  granted;  for 
whither  a \fshuicfa   be  appropriated  or  not,   is  a  thing  triable 

*  A  probibitioa  had  beeo  denied  by  the  coutti  of  ezche^utr  and  common  pkas^ 
f  I  GwiJ.  ^^i.  from  Cilthorpf 'i  MS, 
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at  common  law  :  for  an  appropriation  by  reason  of  the  tnterest, 
which  the  king  has  to  present  bjr  reason  of  lapse,  or  of  the  mino- 
rity  of  the  heir  of  his  tenant,  cannot  be  made  without  the  king's 
assent  under  his  letters  patent,  as  may  be  seen  by  5  Fd.  TIL  zvA 
12  Ed.  III.     And  where  the  spiritual  law  is  mixed  with  the  tem- 
poral law,  there,  the  temporal  law  shall  always  have  the  juiisdic- 
(iori,  as  being  the  elder  sister.     Besides,  it  would  be  a  mischievous 
thing,  that  the  spiritual  law  should  try  the  validity  of  an  appro- 
priation, where  it  has  been  given  to  the  king  by  an  act  of  parlia- 
ment, and  by  the  king  to  one  of  his  subjects  under  his  letters  pa- 
tent, and  so,  as  come  by  mesne  conveyances  to  several  other  per- 
sons \  for  that  would  be  to  try  the  inheritances  of  men,  which  it 
does  not  belong  to  the  spiritual  law  to  do,  but  only  to  the  com- 
i^nion  and     mon  law.     Indeed,  the  trial  of  a  union  and  consolidation  belongs 
tuItTtriablc     ^^  *^  Spiritual  law,  because  it  is  made  by  the  ordinary  without  the 
in  court        assent  of  the  patron  orkine.     And  Coke^  Chief  Justice,  said,  that 
a  reputalive  appropriation  is  given  to  the  king  by  the  statute  of  31 
H.  VIII.  c.  13.  though  it  may  not  bean  appropriation  within  the 
strict  rules  of  law :  and  for  that  reason  he  had  known  it  decreed  in 
chancery  upon  the  opinion  of  the  justices,  that  where  an  apprc^ri- 
ation  was  made  with  the  assent  of  the  king,  the  patron,  and  the 
ordinary,  it  should  be  given  to  the  king,  notwithstanding  the  pa- 
tron, who  assented  was  only  tenant  in  tail,  and  so  his  assent  was 
determined  upon  his  death,  and  therefore  it  war  an  appropriation 
in  reputation  merely,  and  not  in  fact,  at  the  time  of  the  making 
of  the  act*     It  has  also  been  lately  adjudged  in  the  common  pleas, 
that  notwithstanding  a  vicar  were  not  endowed  according  to  the 
statutes  of  15  Ric.  II.  and  4  Hen.  IV.  and  therefore  the  appro- 
priation was  void  by  those  statutes :  yet  such  appropriation  being 
an  appropriation  in  reputation,  was  given  to  the  king  by  the  above 
statutes,  and  could  not  be  avoided  for  this  defect.     And  DodJe- 
fidgey  Justice,  said,  that  there  are  few  appropriations  in  England 
which  have  all  the  ceremonies  required,  by  the  law  to  the  making 
tH  an  appropriation.     Yet  if  any  fraud  be  practised  upon  a  cus- 
toniary  payment  in  depriving  the  parson  of  his  dues,  it  gives  na 
right  to  the  spiritual  court  to  award  payment  of  tithes  m  kind,  nor 
to  take  cognizance  of  the  fraud :  the  remedy  for  that  being  by  ac- 
tion on  the  case  at  common  law  •.     Likewise  pending  a  suit  in 
prohibition  upon  suggestion  of  a  modus,  the  spiritual  court  cannot 
entertain  a  libel  for  tithes  of  another  year  accrued  subsequently  to 

• 

*  Subbi  V*  G^pditukf  Moore  91^. 
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Ihc  coRimencement  of  the  suit  in  prohibition  *.  In  the  case  of 
Sir  Edward  Biaelett  v.  Dr.  Finnayt  1724 1,  the  court  of  exche- 
quer granted  ah  injunction  to  stay  proceedings  in  the  spiritual  court, 
because  there  being  some  dispute  between  the  parties,  whether  the 
Kiodus  were  as  alledged  in  the  bil1|  and  as  the  spiritual  court  could 
not  try  the  modus,  they  granted  the  injunction. 

Where  the  spiritual  court  has  original  jurisdiction  of  a  suit,  and  Co!iar^r»i 
some  matter  arises  or  is  stated  in  that  suit,  which  exceeds  the  ju-  J!I*"oes'o^ 
risdiction  of  the  spiritual  court,  that  suffices  not  to  oust  the  spiri-  «"«« i^e  tpi, 
tual  court  of  jurisdiction,  provided  they  proceed  not  to  try  that  of  their 
question,   which  would  be  out  of  their  jurisdiction.     On  this  y,^j'^J*^"°"' 
ground  the  court  of  common  pleas  refused  a  prohibition  in  Dutens  cfed  no(  10 
and^fl^j^ff,  A.D.  1787J.  ''^''' 

Besides  the  peculiar  objects  of  the  jurisdiction  of  the  spiritual  Spiritual 
courts,  under  the  2d  and  3d  of  Ed w.  VI,  which  have  before  been  cognixaoce 
noticed,  there  are  other  matters,  which  often  occur  in  suits  for  o|»hc  extent 
tithes,  which  fall  immediately  and  exclusively  within  their  cogni-  oicm. 
zance :  such  as  the  construction  and  extent  of  endowments  §.     As 
where  a  mill  was  erected  upon  glebe  land,  parcel  of  a  parsonage, 
which  came  to  the  king  by  the  statute  of  dissolutions :  the  vicar, 
who  was  endowed  with  small  tithes,  sued  the  parson  for  the  tithes 
of  the  mill :  the  parson  applied  for  a  prohibition,  ist,  Because  the 
glebe,  upon  which  the  mill  was  erected  was  discharged  of  the  pay- 
ment of  tithes:  2d,  Because  the  vicar's  endowment  did  not  extend 
to  the  tithes  of  a  mill.     But  the  prohibition  was  denied ;  for  the 
mill  having  been  lately  erected,  tithes  ought  to  be  paid  for  it,  and 
the  extent  of  the  endowment  was  a  matter  triable  in  the  spiritual 
court.    The  discharge  of  a  glebe  could  not  extend  to  a  mill  erected 

•  In^  T.  Gamter^  I  Gwil.  373,  1619.  B.  R.  from  Calih.  MS.  +  Bunh.' 

I7i.  t  I  Heo.  Black,  too.  ^  Anon.  16 17,  i  CwUi86.  froai 

Cihii.MS. 
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Of  Actions t  Suits,  and  Process  concerning  Tithes  in  the  imporei 

Courts  of  Common  Law. 

Txihc  cBusei  J[t  has  been  before  remarked,  that  anciently  the  cognizance  and 

naiiyinthe  jurisdiction,  of  tithe  causes  belonged  to  the  temporal  courts,  ia 

eoum!*^      which,  notwithstanding,  the  bishop  had  a  seat  with  a  share  in  the 

judicature.     It  would  be  matter  more  of  historical  curiosity,  than 

of  legal  utility  or  information,  to  enter  into  a  minute  disquisition  of 

the  original  creation,  the  splitting,  the  transfer,  and  the  ultimaie 

SeiaenSau.  Settlement  of  this  cognizance  and  jurisdiction.     Mi.SeldeH^lM 

tjnty  for     jjyjii^  ^he.  periods  into  three :    ist.  That  under  the  Saxons :   2d, 

That  under  the  Normans +,  till  about  Hen.  II.  (which  brings  us 

to  the  tiaie  of  memcMy,  viz,  i  Ric.  I.  his  immediate  successor*} 

3d,  What  intervened  between  that  and  his  day.    As  to  this  last 

.period  that  diligent  and  judicious  investigator  said,  *'  Neverthelesse 

**  in  the  sundrie  ages  since,  the  determination  of  the  right  and 

**  payment  of  tithes  hath  been  subject  to  the  teitiporaUe  courts,  by 

**  divers  kinds  of  originalle  proceeding,  which  for  orders  sake  may 

«<  be  all  comprehended  in.  these  five :  L  By  prohibitions  touching 

**  the  modus  or  customs  of  tithingi  or  other  matter  concerning  the 

**  king^s  right,  triableonly  in  his  own  court,  or  tlie  like.     II.  The 

'*  writ  of  right  of  advowson  of  tithes,  whereto  you  must  annex 

''  the  writ  of  Indicavit^  that  is  but  a  special  prohibition-,  making 

"  way  &>r  the  writ  of  right  of  advow.son*    III.  B^  scire fadts^ 

**  IV.  By  bare  processe  of  command  of  payment.     V*  By  the  ac- 

"  tions  upon  the  late  statute  of  32  Hen.  VIII.  and  2  Ed.  VI." 

Writ  of  at.        In  considering  the  different  process,  which  may  be  had  in  die 

ibe  whit,     temporal  courts  of  common  law  upon  tithes,  it  will  not  be  impro* 

*  History  of  Tithef ,  c.  14. 

<f  Mr;  Sclden  gives  in  Latin  the  law  made  by  the  Cooqueror  for  tht  erection  of  (he 
ecclesiastical  forensic  covrts  aod  jurisdictioo,  the  material  part  of  which  is  as  foUovt: 
**  I  conmaod  aod  by  virtue  of  my  royal  authority  eajoin,  that  bo  bishop  or  arcbdcacoBt 
**  for  the  Allure,  bold  plea  of  ecclesiastical  laws  ia  the  hundred,  nor  Uy»  bcfcfc  secular 
**  men,  causes  appertaining  to  the  ordering  of  the  loul :  but  that  whoever  tball  be  calk! 
<*  upon  for  any  cause  or  effisnce,  according  10  the  ecclesiastical  laws,  shall  appear  at  (he 
**  place  the  bishop  shall  choose  and  apuoint  for  (his  purpose,  and  there  answer  the  com- 
•*  plaint,  and  shall  do  justice  not  accordiog  10  the  (ywrorx)  of  the  hundred,  but  according 
•*  to  the  canons  and  ecclesiastical  laws,  Co  God  and  his  bishop.  Aad  1  aim  §Mi  »7 
•*  layman*s  interferiag  with  (hi  bwa  bckip^ing  to  cIm  bisbDpitV 
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pcr»  first,  to  arrest  the  attention  of  the  reader  to  that  sort  of  remedy, 
which  though  but  seldom,  may  in  some  cases  be  resorted  to; 
which  is  the  vrrit  of  assize.    And  this  remedy  is  said  to  have  been 
invented  by  Glanvil,  chief  justice  to  Henry  the  second;  and  if  so, 
it  seems  to  owe  its  introduction  to  the  parliament  holden  at  North-* 
ampton.  A.  D.  1176,  when  justices  in  eyn  were  appointed  to  go 
iDund  the  kingdom  in  order  to  take  these  assizes.     As  a  writ  of 
entry  is  a  real  action,  which  disproves  the  title  of  the  tenant,  by 
shewing  the  unlawful  commencement  of  his  possession;  so  an 
assize  is  a  real  action,  which  proves  the  title  of  the  demandant^ 
merely  by  shewing  his,  of  his  ancestor*s  possession :  and  these  twt> 
remedies  are  in  all  other  respects  so  totally  alike,  that  a  judgment 
or  recovery  in  one  is  a  bar  against  the  other,  so  that  when  a  man's 
possession  is  once  established  by  either  of  these  possessory  actions, 
it  can  never  be  disturbed  by  the  same  adversary  in  any  other  of 
thcr^i.    The  word  assize  is  derived  by  Sit  Edward  Coh*f  from 
the  latin  assideo,  to  sit  together ;  and  it  signifies,  origiitally,  the 
jury  who  try  the  cause,  and  sit  together  for  that  purpose*    By  a    . 
iigure  it  is  now  made  tb  signify  the  court  or  jurisdiction,  which 
summons  this  jury  together  by  a  commission  of  assize,  or  ad  au 
sJsas  cttpiendas\  and  hence  the  judicial  assemblies  holden  by  tht 
king's  commission  in  every  county,  as  well  to  take  these  writs  of 
assize,  as  try  causes  of  nisi  prius^  are  termed  in  common  speech 
the  assizes.    By  another  somewhat  similar  figure,  the  name  of 
assize  is  also  applied  to  this  action,  for  recovering  possession  of 
land  or  hereditaments :  for  the  reason,  says  Littleton,  why  such  writs 
at  the  beginning  were  called  assizes,  was,  for  that  in  these  writs  the 
sheriff  is  ordered  to  summon  a  jury,  or  assize;  which  is  not  ex- 
pressed in  any  other  original  writ. 

This  remedy,  by  writ  of  assize,  is  only  applicable  to  two  species  Awittof  no. 
of  injury  by' ouster,  viz.  abatement ^  and  a  recent  or  W7'f/  disseisin.^  widiMcism. 
Tlie  latter  of  which  alone,  bearing  upon  the  subject  under  our 
present  consideration,  is  an  action  in  which  the  demandant's  pos- 
session must  be  shewn.  It  recites  a  complaint  by  the  demandant 
of  the  disseisin  committed,  in  terms  of  direct  averment ;  where, 
upon  the  *erifF  is  commanded  to  reseise  the  land  or  hereditaments, 
and  all  the  chattels  thereon,  and  keep  the  same  in  his  custody  till 
the  arrival  of  the  justices  of  assize ;  (which  since  the  introduction 
of  giving  damages,  as  well  as  the  possession,  is  now  omitted  +) 
and  in  the  mean  time  to  summon  a  jury  to  view  the  premises,  and 

•  1  Imt  153.  i  Booib.  an. 
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make  recognition  of  the  assize  before  t!ie  justices  *•  And  if,  upov 
the  trial,  the  demandant  can  prove  firsts  a  title;  next,  his  actual 
seisin  in  consequence  thereof:  and  lastly,  his  disseisin  by  the  pre^ 
sent  tenant ;  he  shall  have  judgment  to  recover  his  seisin,  and  da* 
mages  for  the  injury  sustained. 

The  process  of  assizes  in  general  is  called  by  statute  Westm.  2^ 
13  Edw.  I.  c.  24,  festtmim  reniedium^  in  comparison  of  that  by  a 
writ  of  entry;  as  it  does 'not  admit  of  many  dllatoiy  pleas  and 
proceedings,  to  which  other  real  actions  are  subject. 

In  all  these  possessory  actions  there  is  a  time  of  lindtation  set^ 
tied,  beyond  which  no  man  shall  avail  himself  of  the  possession 
of  himself  or  his  ancestors,  or  take  advantage  of  the  wrongful  pos- 
session of  his  adversary.  For  if  he  be  negligent  for  a  long  and 
unreasonable  time,  the  law  refuses  afterwards  to  Fend  him  any  as- 
sistance, to  recover  the  possession  merely;  both  to  punish  his  neg- 
lect, (nam  leges  vigilantibus^  non  dormientibus,  subvemunt)  and 
also  because  it  is  presumed,  that  the  supposed  wrong-doer  has  in 
such  a  length  of  time  procured  a  legal  title,  otherwise  he  would 
have  been  sooner  sued.  This  time  of  litnitation  is  now  fixed  at 
fifty  years  for  lands,  and  the  like  period  for  customary  or  prescrip- 
tive rents,  suits,  and  services,  (for  there  is  no  time  of  limitation 
upon  rents  reserved  by  deed  f .)  And  no  person  shall  bring  any 
possessory  action ,  to  recover  possession  thereof  merely  upon  th^ 
seisin,  or  dispos.<«ssion  of  his  ancestors,  beyond  such  certain  pe- 
riod. And  all  writs,  grounded  upon  the  possession  of  the  de- 
mandant himself,  are  directed  to  be  sued  out  within  thirty  years 
after  the  disseisin  complained  of;  for  if  it  be  an  older  date,  it  can 
with  no'  propriety  be  called  a  fresh,  recent,  or  novel  disseisin: 
which  name,  Sir  EdxvardCoke  informs  us,  was  originally  given  to 
this  proceeding,  because  the  disseisin  must  have  been  since  the  last 
eyre  or  circuit  of  the  justices,  which  happened  once  in  seven  years, 
otherwise  the  action  was  gone  %. 

It  appears  from  a  very  special  case  in  the  year  book  §,  that  an 
assise  did  not  then  lie  for  tithes,  but  that  if  the  lord,  (in  that 
case  he  was  a  prior)  reserved  the  tenth  part  of  the  corn  or  such 
thing,  he  should  have  an  assise  of  such  as  a  profit  apprendrt  j|. 


♦  Fitzh.  N.  B.  177.  +  8  Rep.  65.  %  \  lou.  153.    BooiL  aio. 

For  the  form  of  a  writ  of  novel  dtueiun^  vide  App.  No.  LI. 

^  .14  Edw.  III.  ;. 

I  PnKtpe  quod  rcddat  decs  not  lie  of  common,  but  ^uodpermittat^  aod  the  like  of 
Other  profiti  •pfrendn^  which  lie  in  pretidn,  aod  not  in  render.  Foe  at  *^fn«*if"  law 
00  acUoo  lay  of  piofit  apfrender^  buc  the  quQdpermlnaU    Br.  Pnecipe,  13. 
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This  case  illustrates  an  observation  heretofore  madei  (p.  85,) 
lint  all  church  lands  were  not  heretofore  to  be  considered  as^  sub- 
stitutipo  for  4he  gospel  main|enance»  and  that  such  part  only  of 
them  as  were  cloathed  with  this  quality,  fell  under  the  ecclesiastical 
oognizaQce  :  for  in  .tl\at  case  the  prior  haJ  the  inheritance  of  the 
hods  in  him,  and  also  pf  th^  tithes  arising  out  of  those  lands,  and 
from  those  twp  separate  rights,  several  titles  arose  cognizable  by 
several  jurisdictions.  And  it  appears  from  a  casein  1553,  very 
fully  reported  by  the  Lord  Djer^f  in  which  he  was  himself  coun- 
sel for  the  plainti^,  that  formerly  no  temporal  action  lay  for  tithes, 
until  the  statute  of  31  Hen.  VIII.  gave  thecq  after  the  dissolution.  Assise  lies 
and  that  the  appropriated  rectories  and  portions  oHithes  were  given  ^**oiy  «mce 
to  the  crown:  then,  (as  in  that  case)  assize  for  a  portion  of  tithes  '^^  ^^  ^^^ 
would  lie  for  the  patentee  of  the  crown.  And  it  was  thereby  re* 
solved,  that  assize  did  lie  of  tithes  in  the  hands  of  the  pernor^ 
without  naming  the  tfrre  Unant^  And  also,  that  in  such  an  assiza 
for  tithes,  come  to  the  king's  hands  by  suppression  of  an  abbey,  it 
was  sufficient  to  say,  that  he  was  seised  thereof  in  his  demefw  as 
rfff*i  without  saying  in  right  of  his  crown :  also,  that  where 
Jean  and  chapter  bring  an  assize  for  tithes,  the  name  of  the  dean 
needs  not  to  be  mentioned. 

The  1st  of  the  five  several  kinds  of  proceeding  at  common  law,  writ  ef  pra,i 
mentioned  by  Mr.  Sclden,  is  that  of  prohibition.  We  spoke  of  the  ^'^J^f^- 
gcntral  nature  of  the  writ  of  prohibition,  and  ©f  the  occasions  and  quem  for,    . 
leasons  of  its  issuing,  and  of  the  legislative  provisions  concerning  "0^!*  *" 
it  in  the  preceding  chapter  t.     This  is  the  most  extensive  head  of 
the  common  law  process  upon  tithes.     It  is  a  law  process,  which 
was  at  one  time  much  more  frequently  resorted  to,  than  it  latterly 
has  been  J.     Sir  Simon  Degge  obspr\'cs,  that  prohibitions  of  them- 
selves are  excellent  things,  where  they  are  used  upon  just,  legal, 
and  true  grounds  ;  and  have  often  avoided  the  usurpations  of  the 
popes  and  spiritual  courts.     But  by  the  corruption  of  these  later 
times,  they  are  grown  very  grievous  to  the  clergy  (in  the  recovering 
of  their  tithes  and  other  rights,)  being  too  often  granted  upon 
feigned  and  untrue  suggestions,  which  it  is  impossible  the  judges 
should  foresee  without  the  spirit  of  prophecy.     "  And,  (he  adds) 
*♦  I  think  I  may  presume  to  say,  that  where  one  was  granted  be-» 
"  fore  Queen  Elizabeth's  time,  there  have  bsen  a  hundred  granted 


•  Dean  undCbafter  of  Bristol  v.  Clarke,     Dy.  83. 

f  For  ihc  iwtM  of  the  vdix  and  oU^er  procecdiflgs  in  prohibitioB*  vidt  /pp.  Ka* 
^LVIII.  aod  No.  L. 
X  Deg|f ,  p.  %,  c.  «#. 
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"  in  this  lost  age.  And  they  are  a  very  great  delay  and  charge  to 
**  the  clergy  ;  and  it  were  well  (says  he)  in  my  poor  judgment,  if 
^*  the  reverend  judges  would  think  of  some  way  to  retain  them*  or 
**  to  make  tfaem  pay  well  for  their  delay,  by  making  the  pkimiff 
**  enter  into'  recognizance  to  pay  such  costs,  as  the  court,  out  of 
**  which  the  issue  should  award,  in  case  they  should  not  prove 
'*  their  suggestion  in  convenient  time ;  or  some  such  other  course, 
''  as  they  in  their  great  wisdom  shall  think  just  and  meet."  The 
respective  rights  and  jurisdictions  of  the  different  courts  having 
been  for  the  last  century  better  understood,  and  more  impartially 
attended  to,  the  occasions  of  their  collision  have  been  less  frequent, 
and  the  diminution  of  applications  to  the  temporal  courts  for  pro- 
hibitions  have  been  ijifinitely  more  rare  within  the  last  century, 
than  th^y  were  in  that,  which  preceded  the  age  of  prohibitions, 
which  called  forth  the  sympathetic  plaints  of  Sir  Simon  De^e. 
Efe  we  eater  upon  the  reasons,  causes,,  and  grounds  of  issuing 
prohibitions,  it  will  be  proper  to  con^der,  in  addition  to  the  pre- 
liminary observations  already  made,  the  general  practice  of  the 
courts,  by  which  prohibitions  are  granted,  and  the  general  mode 
of  proceeding,  in  order  to  obtain  and  prosecute  them. 
'antaWc"b'  *  '^^^  chancellor  and  chief  justice,  as  was  declared  as  early  as 
chancerior  the  i8  Edw.  I.  A.  D.  1290,  had  power  to  determine  what  ought 
justice *in  ^^  ^^  prohibited  in  causes  ecclesiastical,  "  in  quarimonia  populi, 
1290.  ifc,  canceUarius  aut  capi talis  justiciarius  habeat  pot  est  a  tern  cogno* 

cendi  qua  placita  supersederi  possunt  in  casibus  tccUsiasticis**  It  has 
accordingly  been  determined,  that  not  only  the  Chancery  +  and  the 
King's  Bench  may  grant  prohibitions,  but  also  the  Common 
Pleas  |,  and  the  Exchequer  §  ;  though  no  pleas  be  pending  of  the 
,  matter  in  those  respective  courts.     So  also  may  the  courts  of  law 

in  Chester  II ,  to  the  spiritual  courts  there,  if  they  exceed  their 
jurisdiction,  as  well  as  the  court  of  great  sessions  in  finales  %.  It 
appears,  indeed,  to  be  the  received  doctrine  at  present,  though 
there  be  cases  against  it,  that  the  King's  Bench  and  Common 
picas**  may  grant  prohibition  in  Chester,  Lancaster,  &c.  though 
the  courts  there  may  also  do  it.  These  latter  cases  are  not  easily 
to  be  reconciled  with  the  doctrine  of  the  king's  writs  not  runnirtg 
into  the  counties  Palatine :  but  the  book  says,  that  it  is  by  way  of 

♦  Rot  Parliament,  iS  Edw.  I.     2  Rol.  Ab.  316.  +  Filxh.  N.  B.  4J. 

J  2  Rol.  Ab.  317,  7  Jac.  RoSiHstm  v.  Mhse. 

i  LtfM,  Y.  Seymorf  Paim.  525,  A.  D.  1619.  J  2  Rol.  Ab.  3i8, 

i  I  Sid.  9a.  •»  2  Rol.  318,  Povey  y,  jfles,  A,  D.  i6o9,ajid  Sir  tlm!^ 

Wmt9H  T.  BiAb0p  of  Chfsur,  A.  D.  16 24* 
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icptisal  for  their  encroachments  upon  the  comnnon  )aw!  t^  tsi 
fffitfH  m  ref9rmer  k  usurpation  qm  its  font  al  animffn  iey. 

if  has  been  erroneonsly  itnagined  •tnd  set  forth  in  seveia!  booksi  Prohibition t 
tbaritwasthe  old  doctrine,  that  prohibitions  were  grantabte  by  //a,  but^!* 
Ibe  courts  ex  gratia  discretiona11y»  and  not  ex  •debito  justitia,  ^''•/•'^'■^t 
*  For  this  Lord  Hobart  is  quoted :  his  words,  however,  go  no 
fardier,  than  to  make  the  court  competent  judges  in  the  first  in* 
ftuKc  of  the  truth  of  the  surmise,  upon  which  the  prc^ibitibn  H 
gnnled^,  without  sending  the  matter  of  &ct  to  ft  juryf  **  for 
**  though  the  surmise  were  matter  of  fact  and  triable  by  the  jory, 
**  yet  it  is  in  the  discretion  of  the  court  to  deny  a  prohibition, 
**  when  it  appears  vmto  them,  that  the  surmise  is  not  true/'  Yet 
thisf  discretionary  doctrine  of  prcAibitions  appears  to  have  been 
very  explicitly  holden  by  Sir  Robert  Hyde^  accordtt^  to  the  report 
«r  Sir  Robert  Raymond \.  A  prohUition  dotb  not  lie:  and  he 
efimeJj  that  such  ximt  is  ex  gratiS^  and  not  ex  debito  jnstitite^ 
Bat  the  reporter  adds,  Keyling  and  Twisden  positively  denied  thati 
So  two  years  before  that  last  decision,  the  whole  court  of  )Cir)g*i 
tench  were  of  opinion^  *'' that  prohibitions  are  grantable  ex  debito 
**justicia,  (and  not  honorary  and  in  the  discretion  of  the  justiceSI 
*•  SB  Hobart  said,  67)  to  prove  which,  he  cited  the  case  di.fFars  v. 

••  Qiston^  (2  Cro.  351 .)"  I"  ^^^^  ^^^^  ^*^»  ^^  ^^^  ^f  Khig*t 
Bench  laid  down  this  broad  position,  **  If  this  court  have  know« 
"ledge by  any  means,  that  the  spiritual  court  meddles  with  tem- 
**  poral  trials,  they  ought  to  grant  a  prohibition.   (Vid.  i  Ric.  Ill, 

"4-r 
Generally  the  temporal  courts,  which  have  jurisdiction  to  super^  General  rea; 

intend  inferior  courts  §,  will  grant  a  prohibition  to  stay  the  pro-  p"t(ntpro- 
ceedings  of  an  inferior  court  cithtr  pro  defectHjurisdictionis,  pro  de*  WbitioM. 

*  Hob.  6;,  Tariib  o/Attum  t.  Caxtle  Bttmidge  Chapel. 

f  Moch  mitapprehensi«a  often  prevails  from  inacteation  to  the  real  import  of  the 
Imai  or  gratia  and  dhcrettonally.  Proper  ideal  of  favor  and  diicietioo  may  be  had 
fbm  the  wodt  of  Sir  Jof.  Jekyll,  a  Pr.  Wmi.  Cvufper  v.  Cawpefy  7^3,  though  pro>. 
miia|i  10  chatty  are  laid  to  be  teeuwdam  diteniiomm  toni  viri^  jet  when  it  is  aske^ 
iMrknt  at  fmh  f  the  answer  is,  qui  cojtsulta  patfum  fxt  Irgexjuraque  itrvat ;  and  at 
it  is  laid  in  liaok'i  case,  %  Rep.  99,  6.  that  discretion  is  a  science,  not  to  act  arbitrarily 
Kcofifing  to  men's  wills  and  private  affections :  so  the  discretion,  which  is  executed 
hoe,  i«  to  be  fOfOBcd  by  the  rules  of  law  and  equity,  wbkb  afe  oot  to  oppose,  but 
ocb  in  its  turn  to  be  subterncnt  to  the  other ;  this  discretioii,  io  sotae  cases,  follows 
the  law  implicidy,  in  othen  assists  it,  and  advances  the  remedy ;  10  othen  again,  it  re« 
fieves  against  the  abuse,  or  allays  the  rigour  of  it  j  but  in  do  cases  does  it  centraditt,  or 
•Krtnm  the  groands  or  principles  thereof,  as  has  been  sometimes  ignoranily  imputed  to 
Ibis  court.  That  is  a  discretionary  power,  which  neither  (bis  nor  any  other  court,  not 
cm  the  Ughest,  acting  in  a  judicial  capacity,  it  by  the  constifutioo  intrusted  witb. 

X  Rajflu  92y  Ferdi,  Weldtn^  B,  R«  1664.  ^  Bui.  N.  P.  218, 


N. 


2$%     9  Of  Actions,  fSc.  concerning  Tithos 

feciu  iriiftionist  or  for  proceedingi  as  the  law  of  the  land  doesnol 
warrant.  And  if  the  judge  or  party  proceed  notwithstanding  the 
prohibition ;  an  attachment  may  be;  had  against  him,  or  an  action 
upon  the  case. 

Method  •£        When  a  prohibition  is  moved  for,  the  method  is  for  the  part? 

ffohibidoo.  to  nle  a  suggestion  in  court,  statmg  the  proceedings,  that  have  been 
had  in  the  court  below,  and  then  suggesting  the  reason,  why  he 
prays  the  prohibition ;  upon  this  the  court  grants  a  nile  for  the 
other  party  to  shew  cause,  why  a  writ  of  prohibition  should  not 
issue  ;  and  if  it  appear  to  the  court,  that  the  surmise  is  not  true,  or 
'  not  clearly  suificient  to  ground  the  prohibition  upon,  they  will  re- 
fuse it ;  otherwise  they  will  make  the  rule  absolute  for  the  prohit 
bition ;  and  if  the  matter  be  doubtful,  they  will  order  the  party  to 
declave  in  prohibition. 

I^'hcntade-      When  the  court  inclines  to  grant  a  motion  for  a  prohibition ^ 

liibiiiwB.'^^  the  defendant  has  a  sort  of  right  to  insist,  that  the  plaintiff  shall 
declare ;  but  where  the  court  inclines  against  the  motion,  the 
plaintiff  has  no  such  right,  for  there  might  be  judgment  by  defaults 
and  the  court  be  obliged  to  prohibit  a^inst  their  own  opinion  \  and 
it  is  no  injury  to  the  plaintiff,  as  he  may  apply  to  another  court. 

Wbat  the         So  where  the  party  is  ordered  to  declare  in  f  prohibition  h^  ought 

irokiSiioo?  ^^^  *^  ^^  ^^*  ^^  ^''**»  ^^^  serving  the  other  side  with  a  rule  issuf- 
ficient ;  and  if  in  that  suit  he  obtain  judgment,  the  jtidgnoent  isstit 
prMbitio ;  otherwise  it  is  quod  fat  ccinsuftatio  \  therefpre  if  the  party 
be  excommunicated,  the  mandatory  part  of  the  writ  to  assoil\  the 
party  is  not   to  b^  obeyed  till  after  trial' bad.     In  cases  of  tithe 
and  such  sort  of  matters,  where  many  things  are  in  controversy, 
it  is  very  frequent  to  order  the  prohibition  to  stand  ^  to  part,  an4 
a  consultation  to  go  as  to  the  other  part. 
Only  u  da.      §  Where  an  issue  is  joined  on  a  declaration  in  prohibition,  if  the 
JJ^idoo.  jtiry  find  a  verdict  for  the  plaintiff,  yet  ihey  shall  give  no  moie 
than  IX,  damages,  for  it  is  in  nature  of  an  issue  to  inform  the  con- 
science of  the  .court;  but  after  he  has  had  judgment,  quod  steifrtr 
hib'ttiof  he  may^  bring  his  action  upon  the  case,  and  recover  the 
damages  he  has  sustained. 
Prohibiiion       A  prohibition  pro  defectu  jurisdictionis  is  granted  as  Well  where 
jurU^aiy-    the  inferior  court  has  a  jurisdiction,  but  exceeds  it,  as  where  it 
^*'  has  no  jurisdiction  at  all ;  for  if  the  judge  of  such  inferior  court  do 

not  act  agreeably  to  the  power  he  has,  it  is  the  same,  as  if  he  had 

•  Rex  V.  Ephc,  Ely,  Mic,  A.  D.  1759.  +  The  Dean  anJ B'uboptf  fTtllf, 

M.  A.  D.  1754.  t  i«  c*  <<>  absolve  or  deliver  iron  cxcomiauiHcation. 

^  Carter  and  Letds^  Mic,  a.  C  //. 
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BO  jurisdiction;  therefore  though  the  court  will  not  mtermeddle 
with  the  deterroinatioDs  of  vbitors*  but  presutne  they  have  done 
light  while  they  keep  within  their  visitatorial  power,  yet  if  they 
exceed  it,  or  do  not  act  in  a  regular  visitatorial  manner,  they  will 
grant  a  prohibition  *. 

Where  there  is  no  drfecttis  jurisdicttomSf  but  only  friatienis,  the 
defendant  must  plead  it  below,  and  have  his  plea  disallowed  before 
be  can  be  entitled  to  a  prohibition. 

There  is  an  old  statute  in  the  following  words,  which  ascertains  Statute  « 
io  gitat  measure  the  effects  of  a  consultation  granted  upon  the  pro-  ^* 
hibitionf.  *'  Item  it  is  ordered  and  established  of  the  said  assent, 
**  that  where  a  consultation  is  once  duly  granted  upon  a  prohibi- 
'*  tioD  made  to  the  ecclesiastical  judge,  the  same  judge  may  pro- 
"  ceed  in  the  cause  by  virtue  of  the  same  consultation,  notwith- 
'*  standing  any  •ther  prohibition  thereupon  to  be  delivered;  pro- 
*^  fided  always,  that  the  matter  in  the  libel  of  the  said  cause  be  not 
**  ingrossed,  inlarged,  or  otherwise  charged  {/' 

But  this  statute  has  been  several  times  holden  to  extend  to  such  To  what 
causes  only,  where  consultations  are  judicially  granted  upon  exami-  ^f^^ute^ez. 
nation  of  the  cause,  and  not  where  they  pass  of  course,  as  for  want  teuii. 
of  proof  of  suggestion,  or  upon  nonsuit  for  want  of  prosecution, 
or  where  the  first  was  granted  for  want  of  a  copy  of  the  libel,  or 
such  like  §. 

In  Bewry  v.  fTallinghn  \\,  A.  D.  1615,  the  following  deter-  €••€•«  the 
mination  was  made  upon  this  statute  of  £d.  III.  *'  Note,  that  in 
this  case  upon  the  statute  of  50  £.  III.  it  was  agreed  by  the  court» 
that  if  there  be  a  suit  in  the  ecclesiastical  court,  and  a  prohibition 
awarded,  and  afterwards  consultation  granted,  then  upon  the  same 
libel  no  prohibition  shall  be  granted  again ;  but  if  there  be  an  ap- 
peal in  this  case,  then  a  prohibition  may  be  granted,  but  with 
these  differences. 

**  I.  If  he  who  appeals  pray  the  prohibition,  there  he  shall  not 
have  it ;  for  then  suits  shall  be  deferred  in  infinitum,  in  the  eccle- 
aastical  courts. 

*•  2.  Iftheprohibitionandconsultationwereuponthebody  of  the 
matter  and  the  substance  of  it,  for  otherwise  he  shall  be  put  many 
times  to  try  the  same  matter,  which  is  full  of  vexation.  And  the 
case  was  moved  again,  and  argued  by  Noy,  which  was  thus. 

*  Dean  «W  Bisb^p  of  G/oucestrr,  Tr.  A.  D.  1753.  Smith  and  Bradley,  £.  1753. 
-f  5o£dw.  III.  c.  4.  I   See  Jooes,  231,  Cro.  Car.  208. 

\  Siromd^,  Hafkhs,  3  Cl.  aoSo.     I  Jon.  131,  A.  D.  163 1,    utd  Ba6Ifigtofi*j  CiiCj 
More  917,  A  D.  1617.  |  Popham,  159. 
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Noj*t  re.  *'  JFalUngion  libelled  in  the  eccleaastical  court  aguost  Bworjiat 
V^^Wau'  ^^^^^^  of  wQol  and  lamb ;  and  Bcwry  upon  suggestion  of  a  mdus 
fingtoH.  decimandi  obtained  a  prohibition^  and  had  an  attachment,  and  do- 
clared  upon  it,  and  are  at  issue  upon  the  modus,  which  is  found 
for  the  defendant,  and  consultation  granted,  whereupon  judgment 
was  given  in  the  ecclesiastical  court  against  Bowry^  upon  which 
Bowry  appealed,  and  prayed  a  new  prohibition,  and  had  it,  aod 
Noy  moved  for  a  consultation,  i.  Because  that  a  prohibition  and 
an  attachment  upon  it  are  but  one  suit  for  the  contempt  of  the 
party  in  bringing  his  suit  in  another  court,  and  translating  this&om 
the  king^s  court :  and  when  once  it  is  tried  for  the  defendant,  the 
same  thing  shall  not  be  tried  again.  And  as  to  the  statute  of  50 
£.  III.  c.  4.  upon  the  mistake  whereof  the  mistake  is  raised,  he 
confessed,  that  the  printed  books,  and  also  in  the  extract  of  the 
parliament,  one  roll  remaining  in  the  tower  is  [the  same  judge)  but 
the  parliament  roll  itself,  and  the  petition  is,  liceatque  judid  ecckii' 
astico  sive  diocess  eidem  an  hujusmodi,  and  the  answer  to  the  peri* 
tion  is,  one  consultation  granted  suiiiceth  in  this  case:  and  the 
parliament  roll  itself  was  brought  into  the  court  and  viewed,  but 
he  said,  that  if  it  were,  as  it  is  in  the  printed  book  and  extnu:t» 
-  the  same  judge  shall  not  be  intended  the  same  personal  judge,  but 
the  same  judge  of  conusance  of  the  same  jurisdiction  or  cause,  for 
otherwise,  if  another  commissary  be  made,  as  the  bishop  may 
when  he  will,  his  successor  may  be  newly  prohibited,  and  also  one 
thing  may  be  infinitely  tried,  for  in  many  places  the  suit  b^ns 
in  the  arch«-deacon's  court,  and  from  him  an  appeal  may  be  brought 
to  the  bishop." 
CoBsttUa.  Sometimes  the  court  grants  a  consultation  tub  mode ;  as  where 
tvm  att  wuH  ^  matter  of  the  libel  is  in  the  disjunctive,  and  as  to  one  part  the 
court  has  jurisdiction,  and  to  the  other  not.  There  the  court  may 
grant  a  consultation  as  to  that  part,  that  the  spiritual  court  has  ju* 
risdiction  of,  and  let  the  prohibition  stand  as  to  the  other  *,  or  a 
consultation  may  be  granted,  so  that  the  spiritual  court  allots  such 
plea  of  such  proof +.  The  six  months  for  the  proof  of  the  sug* 
gestion  under  the  act  of  the  2  and  3  Edw.  VI.  are  according  to 
the  calendar,  and  not  a8  days  to  the  month  %.  And,  in  the  cases 
before  put,  the  prohibition  shall  be  general,  and  the  consultation 
special,  quoad^  &c. 
Nocnntuifti-  And  it  is  taken  for  a  rule  in  Hoharfs  reports,  that  though  a  pro^ 
ITlcdwuL  hibition  be  faulty,  yet  the  defendant  shall  never  have  a  consultation! 

•  y-^'w'*  caie.  5  Rep.  68.  A.  D.  1590.  f  Lord  Rick*i  case,lPiph.  $1. 

%  Cffiey  T.  Coi/ifigtf  Hob.  179,  A.  D.  1017, 
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ifk  appear  to  the  court,  that  the  suit  in  the  ecclesiastical  court  was  ticat  court 
■ot  well  grounded  *.  grou^iUd. 

And  therefore  where  one  sued  for  the  tithe-corn  of  sixty  acres  of  Pmhibitioa 
body  and  the  defendant  suggested*  it  was  barsen  ground  and  paid  te^^ad 
ootithe,  and  prayed  and  had  a  prohibition*  and  tbe  jury  found  couuk»tioQ» 
thirty  acres  of  it  were  so,  and  that  the  other  thirty  were  barren, 
bot  had  paid  tithe  of  wool  and  lamb ;  and  a  consultation  denied, 
because  it  appeared  the  plaintiiF  had  no  cause  to  sue  for  the  tithe* 
conit.    So  if  one  lay  a  modus  for  the  whole  town,  and  prove  it 
ibr  himself  only,  no  consultation  shall  be  granted:  so  in  a  prohi- 
bition it  was  suggested,  that  the  parson  had  twenty  acres  of  land, 
and  ten  acres  of  wood,  in  discharge  of  all  tithes,  and  the  proof  waJ5» 
tbat  he  had  twenty  acres  of  land  only  ;  and  a  consultation  denied, 
because  it  appealed  he  had  no  cause  of  suit  :(•    Regularly  a  prohi- 
bition ou^t  not  to  be  granted  after  sentence,  unless  it  appear  the 
Mtence  was  obtained  in  the  vacation,  or  by  surprise,  so  that  the 
party  had  ix>  time  to  pray  it  sooner,  or  upon  matter  arising  after 
the  sentence,  and  the  granting  or  not  granting  rests  much  in  the 
discretion  of  the  court,  under  all  circumstances.    And  so  some* 
times  upon  new  matter  arising  after  a  consultation  a  prohibition 
may  be  granted,  notwithstanding  the  aforesaid  statute  of  50  E.  IIL 
as  where  the  spiritual  court  after  consultation,  proceeds  to  try 
matter  detenninable  only  at  law;  or  if  after  a  consultation  the  spi- 
ntual  court  will  make  an  unjust  decree,  as  to  award  treble  damages: 
aixi  so  in  all  cases,  if  the  spiritual  judge  will  proceed  illegally,  and 
against  the  common  law,  after  a  consultation,  a  new  prohibition 
may  thereupon  be  obtained,  but  not  upon  any  matter  alledged  in 
die  libel  $. 

In  illustration,  explanation,  and  corroboration  of  the  last  men-  Caseof 
tioned  doctrines  and  positions,  the  case  of  Strafford  v»  N<al\\j  i^^'j^^^^* 
Mich.  7  Geo.  I.  in  B.  R.  will  not  be  irrelevant.  It  was  on  a 
vrit  of  error  brought  here  on  a  judgment  in  the  king's  bench  in 
Ireland,  viz.  one  Neal  Vibtlled  in  the  spiritual  court  there,  lor  two 
ihird  parts  of  the  tithes  due  to  him  for  dry  cattle  fed  in  such  a 
parish,  and  the  defendant  there  suggested  for  a  prohibition,  that 
the  cattle,  for  which  those  tithes  were  demanded,  were  beasts  of 
the  plough,  and  other  dry  cattle  fed  in  the  said  parish,  with  hay 
and  stubbles  of  corn,  for  which  tithes  had  already  been  paid; 

*  Siade  V.  Drmke^  Hob.  300,  A.  D.  x6jS.  +  Anoaym.  Dyc^  171,  A.  D. 

1559.  %  Austin  ^»  Pigottt  Mocre9ii,  A.  O   1599. 

^  F/anurUcuit^  286  Hob.  A.  D.  1610,  and  x  Cro.  736. 
I  A.  0«  17*3,  rrported  by  Formcur,  350.    Siraoga  482,  and  8  Mod.  i. 
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whereupon  a  prohibition  was  granted ;  and  that  the  right  tnl^ 
come  in  question,  the  said  Strafford  was  ordered  to  declare  upon 
the  prohibition,  which  be  did  in  the  same  manner  as  he  had  before 
Suggested,  and  concluded  his  declaration,  that  the  defendant  had 
proceeded  in  the  spiritual  court  after  a  prohibition  delivered,  &c 
£/  contra  prohibitiomm^  tfr. 

.  The  defendant  pleaded,  that  the  cattle,  for  which  he  had  de- 
manded the  said  tithes,  were  not  such  as  the  plaintiff  had  set  forth 
1(1  his  declaration,  nor  fed  with  such  liay  and  stubble ;  and  further, 
that  he  had  a  right  to  two  integral  parts  of  the  tithes  of  all  dry  attic 
fed  in  that  parish,  and  that  he  had  not  proceeded  contra  formam 
prohlbitionis, 

.  Upon  this  they  were  at  issue,  and  the  defendant  had  a  verdict, 
and  judgment  for  a  consultation,  which  was  accordingly  awarded. 
On  which  judgment  Stratford  brought  a  writ  of  error,  and  it  was 
urged  for  him,  that  there  was  a  variance  in  the  pleadings,  and  the 
verdict  would  not  support  the  said  judgment. 

Fortescui  has  given  the  exceptions  taken  and  the  answers  giveo 
by  the  court  in  the  most  explicit  and  satisfactory  manner. 
Etceptions        I  St  Exception.     That  the  refusal  ofthepleain  spiritual  court 
Iniviwdf     was  not  traversed;  percur\  that  is  only  form  and  surmise  to  bring 
the  point  in  question,  bu^not  substance. 
.  2nd  Exception*     The  issues  are  immaterial ;  so  not  helped  by 
any  verdict ;  but  per  cur\  the  true  point  is,  whether  the  spiritual 
court  hath  jurisdiction  or  not;  and  if  it  appear  they  have  jurisdic- 
^    lion,  a  consultation   must  go,  though  the  issue  be  againsithe 
parson  and  immatcriaK 

3rd  Exception.  No  verdict  is  found  as  to  the  contempt;* 
the  controversy  is  not  determined;  but  per  cur^,  this  is  no  mate- 
rial  poinf;  the  point  is,  whether  they  have  jurisdiction  or  not;  and 
the  attachment  for  the  contempt  was  only  the  aiKient  way  to 
bring  the  jurisdiction  in  question,  as  on  the  issue  in  son  assault  if- 
mesne  t  or  other  actions  of  trespass  ofvi  et  armisf  held  not  to  be  ma* 
'  terial,  and  it  was  said  this  was  different,  but  the  court  djd  not 
think  so. 

4th  Exception.  Judgment  was  generally  for  a  consultation, 
whereas  the  plea  was  only  for  daa partes,  not  saying  tWo third  parts; 
held  well,  because  a  consultation  must  go  according  to  the  libdi 
which  was  for  two  third  parts ;  I  thought  dua  partes  in  a  con- 
veyance or  grant  might  do  for  two  third  parts,  but  never  in 
pleading. 

5th  Exception.    Because  the  judgment  is  wrongt  which  is  »i 
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tap* per  ailam,  and  it  should  be  quodledofi^  eat  inde  sine  die\  but 
ptrcur^t  it  is  right,  because  the  true  judgment  is,  that  a  writ  o£ 
consultation  be  granted ;  and  there  is  that' judgment,  besides  the 
vHcaf"  per  billam. 

Sir  John  Strange  has  in  his  report  of  this  case  transmitted  to  utf 
the  judgment  of  the  Lord  Chief  Justice  Pratt,  and  the  other  judges, 
which  goes  to  develop  and  illustrate  the  whole  of  this  doctrine. 

Chief  Justice.     The  general  rule  laid  down  is  certainly  right ;  Strangft 
that  it  will  be  error,  if  the  verdict  does  not  go  to  all  the  material  SrJe^'V  u! 
parts  of  the  issue:  and  therefore  the  question  is  truly  stated,  whether  luitrativt  of 
this  be  material  or  not.     Now  as  to  that,  consider  what  is  the  dc-  <SSiJS. 
«gn  of  the  parties  declaring  in  prohibition ;  it  is  only  to  see,  whether  • 
the  court  below  ought  to  proceed  further,  and  not  whether  they 
hw  proceeded ;  for  that  is  a  matter  alledged  for  form  sake,  that 
there  may  be  a  demand  of  damages,  to  give  it  the  requisites  of  a 
wit  in  law ;  but  in  fact  we  all  know  it  is  a  fiction,  for  they  never 
proceed  after  the  first  motion,  and  we  must  take  notice  of  the 
couneof  pnxreeding:  besides,  if  this  exception  should  prevail,  it 
will  avoid  almost  every  judgment  in  prohibition.    As  to  the  other 
two  objections*  I  think  there  is  one  answer  for  both ;  that  upon 
the  whole  it  appears,  the  court  below  ought  to  proceed  upon  the 
libei,  and  the  consultation  doth  not  enlarge  theii  jurisdiction* 
ftvffs  Justice  accord. 

Ejre  Justice.  The  only  point  in  prohibition  is,  whether  the 
court  below  shall  be  admitted  to  proceed.  Formerly  this  was  de- 
Icrauoed  by  a  scire  facias  quare  non  fieret  breve  de  consultatione,  and 
then  it  lay  upon  the  inferior  court  to  shew  they  had  a  jurisdiction* 
win  ease  of  them  this  methcxl  of  declaring  was  introduced,  and 
that  puts  the  plaintiff  to  shew,  that  the  court  below  has  not  a  ju- 
risdiction* 

The  consultation  does  not  depend  on  the  prayer  of  the  plea,  but 
tJpoa  the  libel,  and  is  only  giving  them  a  power  to  proceed  upon 
the  libel,  without  any  regard  to  the  pleadings  upon  the  declara- 
fion.  As  to  the  contempt,  it  is  merely  fictitious,  for  does  any 
kody  Uiink  we  would  not  punish  the  judge  if  he  should  proceed? 
The  case,  where  no  venue  was  alledged  is  widely  different;  for 

'  there  the  point  viras  tried ;  and  if  they  do  try  it,  no  doubt  it  must  be 
itt  the  same  manner,  as  all  other  issues  are  trfed. 
Fertescue  Justice*     I  do  not  think  duas  partes  are  two  thirds; 

i  they  may  as  well  be  fifths.  But  the  true  answer  is,  that  the  libel 
is  two  thirds.  And  it  matter?  not,  what  the  party  prays  in  his  plea. 
In  Co.  £nt.  Uiere  is  a  precedent,  where  the  judgment  is  quod  fiat 
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tdMuhaiiOt  and  that  the  judge  shall  proceed  in  isii  causa.  The 
same  answer  $e£ves  for  the  supernumerary  lands.  As  to  the  coo- 
tempt,  I  concur  with4he  rest ;  for  since  the  precedents  are  both 
vrays»  we  must  adhere  to  them»  which  tend  to  support  the  judg- 
Qient.  The  judgment  affirmed. 
Craun^i  of  Vajious  are  the  grounds,  upon  which  prohibitions  to  the  ^iri- 
prohibition,  ^j^  courts  (I  confine  my  enquiry  to  tithe  causes)  are  granted.  It 
has  before  been  shewn,  that  the  temporal  court  even  with  or  with- 
out  having  cognizance  of  the  matter  of  the  libel  in  the  spiritual 
court,  may  grant  a  prohibition  upon  the  bare  ground  of  the  ^iri- 
tual  court's  exceeding  its  jurisdiction.  The  true  distinction  is 
this  ♦.  "  If  the  ecclesiastical  judge  give  a,  wrong  sentence  on  tk 
**  merits,  where  be  has  jurisdiction,  that  is  only  the  subject  matter 
'  f '  of  appeal,  and  not  of  a  prohibition.  But  where  it  appears  upon 
**  their  own  proceedings,  that  they  had  no  jurisdiction ;.  there  pio* 
**  bibition  is  the  proper  remedy/' 
ProhibiiioDi  In  the  first  place  a  prohibition  is  grantable  in  every  case,  in 
tuiui^^  which  the  ecclesiastical  court  interferes  with  or  assumes  cognizanoo 
of  the  fiieehold:  and  herein  the  statute  and  common  law  agree. 
In  fact,  such  objects  only  (being  within  the  competency  of  tbs 
civil  magistrate)  were,,  as  before,  observed,  transferred-  to  ths  ec* 
desiastic^  forensic  jurisdiction,  as  the  legislature  had  upon  ths 
separation  of  the  sheriiB  and  bishop's  courts,  confined  to  the  latter. 
« These  were,  according  to  Briton  f,  confined  to  wills  and  matri- 
mony, and  de  ffure  spirhuahie  sans,  dmitrs.  prendre  de  lay  bme^  «a 
souffers  lay  home  jorrer  decant  rerdinary*  Reference  has  been 
before  made  to  certain  canons, .  made  by  Archbishop  BofiifK^ 
against  the  laws  of  this  realm,  which  were  strongly  contradicted 
by  an  old  act  of  parliament  entituled  prohibitio  formata  de  staiutf 
mrticuli cleri  which  was  made  in  the  time  of  Edward  I.  about  the  be^ 
ginning  of  his  ceign,  which  beginneth  thus;  Edvuardusy  &c.  Prakfisp 
&c,  wherein  divers  points  are  to  be  observed  against  the  canons  of 
Boniface :  l°.  ^od  cegnitiones  placilorum  super  feodalibus  ei  liter' 
tatikus  feodaHum^  dtstrictiemius,  offic'tis  fninistrorum,  eXHUUomh» 
contra  pacem  nostram  factis^  felonum  negctia/ionibus,  consueiudimtns 
secularibiis,  attachiamen/is,  vi  laica  malefactoribus  rtctatist  robhiriih 
arrestationibus  maneriis,  advocationibus.  efcl€siarum»  suffidentfks 
ass  is  is  juratis  recognitimibus  laicum  feodum  contingeniibust  ei  rthus 
aliis  et  causis  pecuniarum,  ei  de  allis  caiallis  ei  debiiiSf  qu^  non  sunt 
de  testament*  velmatrimon*  adcoronam  et  dignitatem  regiampertinew^t 

•  UmoH  ▼.  Gouliy^  3  T.  R.  ^,fer  BulJwy  A.  D.  1789. 
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it  dt  regno  de  constutud*  ejusdem  regni  afprobaia^  et  hactenus  oh^ 
servatom 

2.  Et  proceres,  et  magnates,  out  alii  de  eodem  regno  temforibus 
nostrorum  pradecessorum  regum  anglia,  seu  nostra  authoritate  ali^ 
cujus  non  consueverunt  contra  consuetud?nem  tllam  super  hujusmodi 
films  in  causa  trahi  vel  compelli  ad  comparendum  coram  quocunque 
jtuTue  ecclesiastico. 

There  is  a  very  old  case*,  (A,  D.  1224.)  in  which  a  prohibition  Vari««f»- 
was  granted,  where  a  pierson  was  impleaded  in  court  christian  for  groanas  of 
a  lay  fec#     Indefinite  s^lmo&t  is  the  variety  of  causes,  for  which  a  P«>***"**^» 
prohibition  lies  in   matters,  that  appear  to  concern  the  spiritual 
power,  because  the  enjoyment  thereof  is  a  temporal  benefit ;  as 
for  instance,  where  the  boundaries  of  a  church  yard  come  in  ques- 
tion, or  the  right  to  a  seat  in  a  pew,  the  right  of  election  to  the  office 
of  a  canon  residentiary,  right  to  advowson,  or  presentation,  or  to 
die  office  of  a  registel*  to  a  bishop,  &c.  &c.  .but  we  confine  our  re* 
searches  to  tithes  and  titheable  matters,  and  hereupon  observe,  that 
prohibitions  are  generally  granted  upon  these  matters  on  the  grounds 
and  in  the  cases  following. 

First,  upon  a  modus  decimandit  where  the  defendant  in  the  spi-  1°  ^^^  ^, 

I  •       1^  ;    ,,    t  1-  i_     i_      ♦      matter*,  ift. 

ntuai  court  suggests,  that  he  and  all  those,  whose  estate  he  has  in  ground  on  a 
the  lands,  &c.  in  which,  &c.  have  time  out  of  mind  paid  so  much  »^**'' 
yearly  in  money,  or  given  some  other  recompence  in  satisfaction 
of  all  the  tithe  hay  or  corn,  &c.  This  manner  of  tithing  being  by 
piescription,  which  is  properly  and  only  triable  at  common  law, 
(whether  pleaded  in  the  spiritual  court,  or  not  pleaded ;  or  whether 
allowed,  or  not  allowed,  tiicre  as  a  good  plea,)  is  a  good  ground 
of  a  pr6hibition. 

So  is  the  case  o^SeoU  v.  WaVA,  A.  D.  161 9.  "  The  plaintiff  f'^^f"^" 
had  a  prohibition  containing,  that  where  he  had  20  acres  of  wheat, 
and  had  set  out  the  loth  part  of  it,  that  the  defendant  pretending, 
that  there  was  a  ctistom  of  tithing,  that  the  owner  should  have  45 
sheaves,-  and  the  parson  five,  and  so  sued  for  that,  where  there  was 
no  such  custom  :  for  the  court  said  ihat  the  modus  decimandi  must 
be  suctl  for  in  the  ecclesiastical  court,  as  well  as  the  ver)'  tithe,  and 
if  it  be  allowed  between  the  parties,  they  shall  proceed  there ;  but 
if  the  custom  be  denied  it  must  be  tried  at  the  common  law,  and 
if  it  be  found  for  the  custom,  then  a  consultation  niust  go;  other- 
wise 'the  prohibition  standeth." 

And  herewith  also  agrees  Farmers  case  J,  in  the  same  year,  Farmfr's 
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i6i9»  whete  a  prohibition  was  granted  out  of  this  court  i^  the 
spiritual  court,  upon  the  discharge  of  the  payment  of  tithes  in  the 
hands  of  the  abbot;  upon  the  statute  of  31  Hen.  VI I L  and  upoa 
issue  joined,  the  cause  was  tried  at  the  bar,  by  a  jury  of  the  county 
of  Northampton,  and  after  full  evidence  given,  the  plaintiiFwas 
nonsuited,  and  a  writ  of  consultation  awarded;  and  after  thecoa* 
sultation,  the  plaintiff  in  this  court  pleaded  the  same  plea,  in  dis- 
charge of  payment  of  tithes  in  the  court  christian,  which  wis  al- 
leged in  the  prohibition,  which  plea  the  spiritual  judge  accepted, 
V   and  proceeded  to  try  the  same  there ;  and  the  court  was  moved  oa 
the  part  of  the  saiidi  farmeriXv^  parson,  to  have  a  prohibition  to  the 
spiritual  judge^  that  he  should  not  admit  of  this  plea,  which  was 
i^nce  tried  in  this  court,  and  which  merely  appertained  to  the 
judges  of  the  common  law  to  determine,  which  was  granted  by 
the  court  \  for  the  trial  at  the  cornmon  law  and  the  consultatioi 
upon  it  is  final  in  this  very  suit,  and  upon  that  libeL 
^*  *f  In  IVebk  v.  Beak,  A.  D*  1600  *.  Upon  prohibition  the  plaintiff 

Me^k.  *        suggested,  that  he  had  been  used  from  time  whereof,  &c.  to  pay  y* 
^d.  for  all  great  and  f  small  tithes,  except  corn  growing  upon  70 
acres  of  land,  and  made  his  proof  by  two  witne^^s  according  to 
the  statute:  but  they  testiBed,  that  the  c6urse  was  to  pay  4j<  and 
by  the  judges  a  prohibition  was  awarded;  for  although  he  have 
failed  in  the  pKx>f  of  his  prescription^  yet  so  much  is  proved ; 
that  the  spiritual  court  has  no  cause  to  proceed  for  tithes  in  kind. 
Dodderidge  said  that  M.  ^4  and  ^5  £1.  Bird  and  CoUingwoedt  in  a 
like  case  a  consuhation  was  awarded.     Popham  answered,  that  the 
opinion  of  the  judges  of  C.  B.  is  now  to  the  contrary  ;  for  when 
modus  decimandi  in  one  sort  suggested  and  another  proved,  we  ought 
not  to  award  a  consultation  to  give  them  authority  to  sue  for  tithes  in 
kind»  but  to  sue  for  tithes  in  such  kind  as  is  proved  %.    If  a  parson 
sue  for  tithes  in  kind  in  the  spiritual  court,  and  a  modus  be  theit 
pleaded,  which  he  confesses,  he  cannot  proceed :  for  he  ought  to 
have  sued  for  tlie  modus. 
Ther'tiDgof      On  the  Other  hand,  if  an  original  suit  be  within  the  jurisdiction 
*^a*TwU    ^^  ^^^  spiritual  court,  and  In  the  proceedings  some  collateral  mat- 
Bot  warraot    ter  out  of  its  jurisdiction  be  stated ;  unless  it  go  on  to  try  collateral 
lion*  if  the    matter,  prohibition  will  not  lie,  as  in  Dutcns  v.  Robson  §,  A.  D. 
tpiriiuai        1789.     Cockelt  Serjeant,  moved  for  a  rule  to  shew  cause,  why  a 
fo  00  to  tiy  prohibition  should  not  issue  to  the  consistory  court  of  the  Bishop  of 
^''  Durham,  in  a  suit  for  subtraction  of  tithes.     The  ground  of  hit 

*  Cro.  Eliz.  8x9.  *(■  The  original  it  uicon  perhaps  for  nlent^  (I^*s,)  by  mlstikc* 
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fflodon  wasy  that  the  libel  stated  an  immemorial  custom  and  pre* 
scriptioQ  for  the  rector  to  receive  from  the  parishioners  a  composi* 
tioD  for  the  tithe  of  milk.  This  he  urged »  being  matter  of  com* 
moo  law  cognizance,  was  improper  to  be  discussed  in  an  ecclesi- 
astical court,  and  as  it  appeared  upon  the  £ice  of  the  libeU  afibrded 
good  ground  for  a  prohibition. 

But  as  the  defendant  had  not  in  his  plea  denied  the  custoHi,  the 
court  refused  to  grant  the  prohibition.  They  said,  that  as  the 
.  subject  matter  was  within  the  jurisdiction  of  the  ecclesiastical 
court,  a  prohibition  would  not  lie,  unless  that  court  were  proceeding 
to  try  the  question  of  custom,  but  in  this  case,  as  the  custom  was 
not  denied,  it  could  not  be  put  in  issue.  Rule  refused.  If  the 
modiis  be  not  proved^  as  laid  by  the  pldntifF  in  prohibition,  the 
venEct  must  be  for  the  defendant ;  but  if  any  modus  be  found, 
though  difllerent  from  that  laid,  the  court  will  refuse  a  consultation.        ^ 

Thus  in  Brook  v.  Richards*,  A.D.  1786.     In  prohibition  the  Caieof 
jury  found  a  different  modus  from  that  hud  in  the  declaration,  fj^"'^' 
And  fFood  having  moved  to  set  aside  this  verdict  on  the  ground 
that,  as  this  was  a  claim  by  prescription,  the  jury  ought  to  have 
found  the  modus  as  laid  in  the  declaration,  or  not  at  all. 

Chambr^  now  shewed  cause.  The  variance  between  the  modus 
laid  and  that  proved,  is  no  ground  for  a  new  trial,  or  to  entitle  the- 
defendant  to  a  verdict.  And  issue  in  prohibition  to  try  a  particular 
modus  is  ^tremely  different  from  issues  in  other  suits  \  for  whe« 
ther  one  sort  of  modus  or  another  be  found,  it  is  equally  a  reason 
to  warrant  the  prohibition +.  The  very 'ground,  on  which  a  prohi- 
bition is  prayed  for,  is  a  suggestion  that  the  ecclesiastical  court  is 
proceeding  to  try  a  question,  of  which  they  have  no  cognizance. 
The  facti  which  is  tried  in  suits  iii  prohibition,  is  merely  for  the 
infomiation  of  the  court.  This  is  in  sonie  respects  like  an  issue 
directed  by  the  Court  of  Chancery  to  try  a  particular  custom, 
which  is  merely  for  the  information  of  the  chancellor,  and  which 
may  be  indorsed  specially  on  the  posted  according  to  the  truth  of  . 
the  fact.  He  was  then  stopped  by  the  court,  and  Buller,  J.  said 
it  was  too  clear  for  any  other  argument.  The  authorities  cited 
are  directly  in  point,  as  far  as  they  go.  It  appears  from  them, 
that  no  consultation  ought  to  be  awarded ;  but  it  is  equally  dear^ 
that  the  verdict  must  be  entered  for  the  defendant. 

In  order  to  try  a  particular  modus,  one  party  alleges,  and  the 
other  denies  the  existence  of  it ;  that  is  the  only  issue  on  ibe  rt- 
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cord  to  be  tried.  As  the  plaintiiF  therefore  has  failed  in  pnmiig 
the  modus  as  alleged  in  pleading,  the  verdict  must  be  entered  spe* 
daily  for  the  defendant,  who  is  entitled  to  his  costs.  But  thougji 
the  modus  be  not  found  as  laid,  yet  if  any  modus  be  found,  that  is 
z  sufficient  ground  for  refusing  a  consultation. 

Per  curiam.    The  verdict  must  be  entered  specially  for  the  de- 
fendant; and  no  consultation  will  be  awarded. 
Cueef Cr4.      /;,  GrMham  v.  Potts^^  A.  D.  1761,  upon  motion  for  a  prohi- 
to  the  like  *  bition  on  a  Suggestion,  that  in  suit  for  tithes  a  modus  had  been 
^^^  pleaded,   and  it  not  appearing,  that  the  plaintiff  had  proceeded 

since  this  plea,  the  court  doubted,  whether  a  prohibition  would 
lie. 
befoill^fiMl       Where  a  modus  is  pleaded  in  an  ecclesiastical  court,  a  prohibit 
foitcoce.       tion  may  be  granted  at  any  time  before  final  sentence.     A  probibi* 
tion  will  be  granted  to  a  court  of  appeal,  where  it  appears,  that 
they  have  no  jurisdiction  over  the  subject  matter,  even  after  they 
have  remitted  the  suit  to  the  court  below,  and  have  awarded  costs 
against  the  appellant,  and  though  the  party  applying  for  a  prohi- 
bition  appeal  to  that  court.     This  appears  in  the  cases  of  Dariyv^ 
Cosens  and  Notby  v.  Cosens'^t  A.  D.  1787,  which  being  <me  of  the 
most  recent  cases  upon  this  point,  important  information  will  be 
gained  by  attending  to  what  fell  from  Asburst  andBuller^  in  de* 
livering  their  judgments. 
J.  Asiinnt*0      AsburstiJ.     In  my  opinion,  this  court  even  in  this  sta^  of 
^f^^  ^       the  business,  must  grant  a  prohibition  to  both  the  courts. 

It  is  very  clear,  that  an  ecclesiastical  court  cannot  proceed  in  any 
cause,  where  they  have  not  an  original  jurisdiction  of  the  subject 
matter ;  and  if  they  do,  a  prohibition  goes  of  course ;  or  where  an 
incidental  matter  intervenes,  by  which  they  are  ousted  of  their 
jurisdiction,  in  that  case  also  a  prohibition  must  go.  Now  I  take 
that  to  be  the  ca&e  here  ;  for  though  there  be  no  doubt,  but  that 
the  ecclesiastical  court  have  an  original  jurisdiction  over  matters  of 
tithes,  yet  the  instant  tlie  modus  was  pleaded,  their  jurisdictioa 
was  at  an  end. 

It  has  been  said,  that  this  is  only  an  inteflocutory  decree  as  to 
the  insufficiency  of  the  plea  in  point  of  form.  If  the  sentence  had 
proceeded  on  the  ground  of  a  mere  matter  of  form,  I  do  not  saj 
what  the  court  would  do:  but  here  it  does  not  appear,  that  this  is 
a  mere  matter  of  form ;  for  they  judge  the  answer  to  be  insufficient 
generally  as  to  two  of  the  articles.    And  therefore  we  must  ex- 

<  I  Blackit.  Rep.  29$.  f  i  T.  Rep.  551. 
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erase  our  own  judgment^  and  cxaminei  whether  on  the  fiice  of  the 
proceedings  the  pka  appear  to  be  insufficient.  Now  it  does  not 
appear  to  me  insafficient;  for  the  pica  states,  that  the  nwdas  is  in 
lieu  of  the  vicarial  tithes;  and  that  is  an  answer  to  the  whole  chaxge 
CDotained  in  the  libel.  If  the  court  below  could  by  an  interlocu* 
toiy  decree  adjudge  the  answer  to  be  insufficient  generally,  without 
iflsigning  any  reason  for  their  opinion,  it  would  preclude  this 
'  court  from  granting  a  prohibition  in  any  case.  But  this  court  will 
not  suftr  their  hands  to  be  tied  up  by  such  means. 

With  regard  to  the  prohibition  to  the  court  of  Arches ;  although 
diepliintiff  might  have  made  his  application  to  this  court  sooner, 
I  do  not  see,  why  we  should  not  even  now  grant  the  prohibition. 
Costs  are  merely  incidental  to  the  original  matter  ;  and  if  we  put 
a  stop  to  the  original  suit,  we  must  do  so  to  all  the  subsequent 
proceedings;  and  matter  sufficient  appearing  for  this  court  to  in« 
terlere  and  oust  the  ecclesiastical  court  of  their  jurisdiction,  I  am 
of  opinion,  that  a  prohibition  should  go  to  both  the  courtsl 

BttBir,  J.    Before  a  party  is  entitled  to  a  prohibition,  it  is  in-  J.  Butkr't 
cumbent  on  him  to  suggest,  what  has  been  done  in  the  court  be*  "V*^"* 
low.    When  that  suggestion  is  entered  on  record,  if  it  state  facts 
which  are  not  true,  the  other  party  should  move  to  quash  it;  but, 
if  they  be  not  impeached,  the  court  must  take  them  to  be  true. 
Mow  this  case  stands  thus ;  to  a  suit  instituted  in  the  ecclesiastical 
court  the  party  pleaded  a  modus,  which  covered  the  whole  farm ; 
he  has  pleaded  it  in  terms,  that  can  admit  no  doubt.   And  the  onljr 
remaining  question  n)ust  be,  as  to  the  existence  in  fact  of  the 
modus  pleaded ;  and  that  it  was  so  pleaded  below,  is  not  contra- 
dicted.   Then  if  we  judge  on  these  proceedings,  they  will  not 
support  the  arguments  used  by  the  counsel  against  the  rules,  that 
both  the  courts  below  held  this  plea  to  be  tad  in  point  of  form ;  it 
is  not  sufficient  for  them  to  say  so,  but  they  should  have  shewn, 
in  what  respect  it  was  defective  in  form.     It  is  not  stated  for  what 
icasoo  the  courts  below  held  the  plea  to  be  insufficient;  and  as  the 
plea  is  stated  on  the  suggestion,  it  is  right  in  point  of  form.  Then 
it  appears  to  us,  that  a  modus  was  properly  pleaded  to  the  whole 
libel,  which  ousts  the  ecclesiastical  court  of  their  jurisdiction ;  and 
that  if  die  groiuid,  on  which  this  court  will  grant  a  prohibition. 
It  is  not  necessary  for  the  party  to  apply  in  the  first  instance  for  a 
piohibitioD ;  if  he  make  an  applicatioi^  any  time  before  s^teiice* 
he  is  in  time :  no  other  line  can  be  drawn.    The  argument,  which 
the  counsel  against  the  rule  have  used,  namely,  that  the  only  object 
of  tbii  mpltoition  is  to  prevent  the  defendant  firom  recovering  the 
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costs,  to  which  he  is  entitled  under  the  sentence  of  the  coart  of 
Arches,  is  no  objection  to  our  granting  the  writ:  that  argument 
vras  much  relied  on  in  the  case  of  fVhitfori  against  IViUont  in  this 
court,  £.  25  G.  III.  where  tlie  parties  had  gone  to  a  great  length 
in  the  ecclesiastical  court,  before  they  applied  to  this  court  for  a 
prohibition ;  but  the  court  there  said,  if  the  party  came  before  sen- 
tence, it  was  in  time.  As  for  the  case  cited  itom  Rollers  abi tdge* 
ment,  in  which  it  is  said,  that  no  prohibitbn  lies,  if  there  be  a 
remedy  by  way  of  appeal,  it  relates  only  to  those  cases,  where  the 
suit  below  was  proper ;  therefore  it  is  not  applicable  here,  for  this 
is  a  case  where,  though  the  ecclesiastical  court  had  originally  juris- 
diction ;  yet  when  the  modus  was  pleaded,  they  were  ousted  of 
their  jurisdiction.  The  prohibition  is  merely  for  the  purpose  of 
trying  the  modus ;  for  the  party  applying  must  declare  in  (»ohifai- 
tion,  and  if  the  jury  find  against  the  modus,  I  take  it,' a  consul- 
tation goes  of  course.  And  then  the  ecclesiastical  court  will  per* 
haps  be  justified  in  considering  the  costs  in  all  the  stages  of  die 
proceeding. 

.  With  respect  to  the  other  rule  for  a  prohibition  to  the  court  of 
Arches,  the  sttggestion  states,  that  the  proceedings  are  now  de- 
pending in  that  court ;  for  though  a  sentence  have  been  given,  yet 
the  costs  have  not  been  paid,  and  they  are  now  proceeding  to  com- 
pel payment  of  the  costs.  Then  they  are  in  fact  proceeding  in 
this  suit.  And  therefore  a  prohibition  must  go  to  both  the 
courts. 

Both  ruks  absolute ;  and  the  court  ordered  the  plaintiffs  to  de- 
clare in  prohibition. 
Where  viri-      A  variance  between  the  suggestion  and  the  libel,  where  the 
sl^tiofi  °  plaintiff  in  prohibition  prescribes  in  non  decimando  is  not  material, 
aoi  libd       though  it  be  so,  where  he  prescribes  in  modo  decimamS,    The 
reason  of  this  difference  was  explicitly  given  in  *  Huit$n  t.  i?ar- 
«///,  A.  D.  1605,  by  the  court  of  king's  bench.    The  variance 
is  not  material  here,  because  the  plaintiff  prescribes  in  mn  deei* 
mand^,  and  thereby  ousts  the  spiritual  court  <^  all  manner  and 
power  of  jurisdiction  for  any  tithes  arising  from  this  grange,  be- 
cause it  is  discharged  in  se\  but,  if  the  suggestion  had  been  en  a 
modus  d/cimandi,  then  it  would  be  otherwise ;  for  there  the  suit 
for  tithes  belongs  originally  to  th6  spiritual  court,  and  therefore 
tberfe  the  suggestion  ought  to  s^ree  with  the  libel ;  forif  the  prson 
libel  for  tithe  of  hay,  and  the  other  will  suggest  a  custom  fix  tithe 

•  VeW.  79; 
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«fcom>  that  is  not  to  the  purpose;  for  it  is  not  for  the  same 
thii^.  The  same  law,  where  they  vary  in  the  quantities  of  the 
thing  demanded,  because  the  suggestion  is  founded  upon  the  Iibe1» 
and  the  plaintiff  is  to  stay  the  proceedings  there,  but  for  one  cause 
certain.  But  in  the  case  supra^  the  suggestion  discharges  the  spi- 
ritual court  from  all  manner  of  power  for  any  tithes  at  all ;  and 
therefore  the  variance  is  not  material* 

It  must  be  remarked,  that  pending  a  suit  in  prohibition  upon  Pending 
luggestion  of  a  nnodus,  there  can  be  no  suit  in  tl>e  spiritual  court  JJI^guit  cm 
for  tithes  subsequently  accrued,  as  was  determined  in  Linge  v.  *«  »«  >P»fj^- 

n    .     M.       ^  **  ual  court  for 

Gunter*,  1629.  tithes  lubte- 

adiy.  Another  usual  ground  of  prohibition  is,  when  the  boun-  2^^**^**^" 
Aries  of  a  parish  come  into  question,  for  ascertaining  to  which  tincertamtf 
incumbent  the  tithes  arising  out  of  the  litigated  lands  belong:  this  .Heiofipil 
being  matter  triable  by  a  jury  on  the  suggestion,  a  prohibition  will  "**>  ^^ 
be  granted  f:  thus  in  161 9:1^,  a  prohibition  being  granted  in  the  ttoo. 
case  of  one  ff^ood,  upon  a  surmise,  that  the  hinds,  whereof  th6 
tithes  were  demanded^  lay  in  a  different  parish  than  that,  which 
was  supposed  by  the  libel',  Bridgman  moved  for  a  consul  tation» 
because  the  surmise  was  not  proved  within  six  months  according 
to  the  statute  of  2  and  3  £.  VI.     But  a  consultation  wai  refused; 
for  this  being  a  surmise,  upon  which  a  prohibition  was  grantable 
at  common  law,  and  being  a  surmise  upon  a  modus ^  not  upon  a 
prescription  to  be  discharged  of  the  payment  of  tithes,  need  not  be 
10  proved. 

3dly.  If  lands  be  suggested  to  be  discharged  of  tithes  by  the  Wfceiher 
statute  of  31  Hen.  VIII.  or  any  other  statute,  a  prohibition  lies,  chargnUe 
because  it  properly  belongs  to  the  judges  of  the  common  law  to  ^^  •«*«««» 
expound  all  statutes;  and  so  even  should  the  suggestion  be  founded  bie  \>j  the 
on  the  2  and  3  Edw.  6.  for  barren  lands.  *^^ 

4tbly.  If  a  suit  be  in  the  spiritual  court  for  the  taking  and  car*  ProhiUUoa 
lying  away  of  tithes  after  they  arc  set  forth,  and  divided  from  the  ^i^fof  fiii»w 
nine  parts,  by  the  parishioner,  (unless  the  suit  be  between  two  aace. 
ecclesiastical  persons  in  their  own  rights)  a  prohibition  §  lies,  be* 
cause  it  is  a  matter  triable  at  common  law.  "■ 

5thly.  If  the  spiritual  court  will  not  admit  a  leg^I  defence,  as  PrahibitioA 

where  tpi* 

*  I  Gwil.  from  MS.  Caltb.  373. 

f  %  Koll.  Ab.  291.  cites  the  ciie  of  Fuber  ▼.  Cbam6€rlaim,  B.  R.  26x7,  Pi^  v. 
Bsrnafyf  I599,  B.  R.  and  Futer  v.  Hidtf  i6i(. 

(  Ward's  caae,  Calth.  MS.  372. 

S  Ri!t.  a  Ab.  aS6,  sayi,  thit  ww  doabted  in  tbt  case  of  Leigb  r.  H^ooJt  B.  K. 
«S9«. 
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ritual  court   a  reIea£e,andaccordwith  satisfaction*  or  an  award,  &c.  orif  thespiri- 
mitTpiea  '  tualjudgcrcfuse  to  admit  the  defendant  totraversc  the  plaintifF's  title, 
inrT^raof    ^  ^^^  ^^  '^  ^^  parson,  vicar,  &c.  a  prohibition  will  be  granted. 
But  if  the  defendant  in  the  spiritual  court  allege  such  maner 
against  the  plaintiff  there,  which  is  properly  triable  in  that  courtt 
as  simony,  incest,  &c.  in  such  case  no  prohibition  will  be  granted*. 
^irTtuS*  6thly,  If  the  spiritual  court  shall  disallow  the  proof  of  th6  set- 

court  itfutei  ting  forth  of  the  tithes  by  one  witness,  a  prohibition  will  be  grant- 

wunLfc  ^"*  ^  '''•  -A"^  ^»  ^^  *^y  ^^"y  *  ^*^py  oUht  libei,  &c. 

Besides  the  instances,  in  which  prohibitions  are  grantable,  dut 
may  be  reduced  to  some  of  the  foregoing  and  general  heads,  tnaoy 
are  the  particular  grounds,  on  which  they  will  issue,  not  deducible 

Cateof  Soell  to  any  general  head.     Sir  Simon  Degge  %  gives  the  case  of  SneUv. 

▼.  BeoDctt.  Bonnet t^  where  a  parson  covenanted  with  A.  his  executors  and  as- 
signs,  that  for  ten  shillings  to  him  paid  every  year  by  A*,  his  execu- 
tors, or  assigns,  that  he  his  executors  and  assigns,  should  be  quit 
of  the  tithes  of  such  lands  during  the  life  of  the  parson.  A.  paid 
the  ten  shillings  yearly,  which  the  parson  accepted  ;  and  afterwards 
A.  died,  leaving  an  infant  his  executor ;  administration  durantt 
minon  atatet  of  the  infant  was  committed  to  another,  who 
leased  the  lands  at  will.  The  parson  libelled  in  the  spiritual  coiut 
for  tithes  in  kind  of  the  land ;  and  the  court  of  king*s  bench,  upon 
motion,  &C.  awarded  a  prohibition  and  adjudged,  That  the  agree- 
ment and  composition  did  bind  the  parson  during  his  life.  That 
although  the  assignee  could  not  sue  the  parson  upon  the  contract, 
yet  he  should  have  a  prohibition  to  stay  the  parson's  suit  in  the  spi- 
ritual court,  that  the  parson  may  have  his  remedy  here  for  the  ten 
shilling  yearly,  upon  the  contract ;  for  that  he  could  not  have  titha 
in  kind  on  account  of  the  composition.  And  where  the  parson 
libels  against  his  own  agreement,  that  is  sufEcient  cause  for  a  pro- 
hibition. 

Prohibition  goes,   whenever  a  suit  is  instituted  for  tithes  of 
things  II  for  which  none  are  due  by  law,  (tbat  is,  per  legem  terra.) 

€>rcttis  in        It  remains  to  consider,  how  the  parties  suing  or  sued  in  probibi- 

probibicioQ. "  ^Jq„  jyg  aHected  with  costs  ^.     The  ad  and  3d  Edw.  VI.  c.  13.  $. 

*  1  Roll.  Abr.  302.  f  2  lb.  3 CO.  in  D«ttw«  v.  Devemithf  tdlo. 

Ma/Uiy^.  Marriott,  Cro.  £1.  666.  A.  D.  1599*  and  aooo.  Moor,  909.  %  Fir- 

•oo'a  Law,  1.51.  ^  Rol.  Rep.  Swells,  Bennett^  327,   A.  D.  1624.  and  matt 

liiUy  by  Palmer,  j)  Com.  Ab.  Tit.  Probihlticn^  refen  to  i  Roll.  Rrp.  379. 

which  it  the  caae  of  Pitt  v.  Harris^  A.  D.  1617,  where  prohibition  was  fraated  It 
ttikj  a  Sttit  for  rakimgs^  io  which  Coke  ui<i»  pie  H  ««  tike  tel greedineuf  I  Roll.  AW 
(35,  and  StUe^  Hitu  7.  c.  14.  33.  f  Shaw  00  Tithesy  519. 
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14.  gives  costs,  (as  before  observed,}  where  the  paity  applying 
for  a  prohibition  £uls  in  proving  the  truth  .of  his  suggestion  within 
six  mooths ;  and  this  continued  to  be  the  only  case,  whete  either 
thepiaintiiFor  defendant  in  prohibition  was  entitled  to  recover  any 
cost!, until  the*  8th  and  9th  W.  III.  c.  11.  s.  13,  in  all  actions 
of  msxtf  debt  for  not  setting  out  tithe,  where  the  single  value 
fixind  by  the  jury  does  not  exceed  twenty  nobles ;  and  in  a  scirtfa" 
cidSf  and  suits  upon  prohibition^  the  plaintiflF  shall  recover  his 
costs;  and  if  the  plaintiff  be  nonsuited,  or  discontinuet  or  a  ver* 
£ct  pass  ag^nst  him,  the  defendant  shall  recover  his  co$ts« 

Note^,  costs  in  prohibition  shall  be  taxed  from  the  suggestion^ 
to  as  to  take  in  the  costs  of  the  motion.  The  statute  extends  only 
to  cases  after  plea  pleaded  or  demurrer  joined  ;  but  if  there  be 
judgment  by  default,  and  the  plaintiflF  have  damages  on  a  writ  of 
eoqairy  for  the  contempt  in  proceeding  after  the  prohibition  deli- 
vered, which  is  confessed  by  the  default,  he  will  be  entitled  to 
costs  at  common  law.  However,  as  this  part  of  the  declaration  is 
no  more  than  form,  costs  are  allowed  only  from  the  time  of  the 
nile  for  a  prohibition. 

The  court,  after  judgment  for  the  plaintiiF  in  the  case  of  Sir  ^ 
Htnry  Houghton  v.  Starkey  §,  were  of  opinion,  that  the  costs 
ou^  to  be  allowed  from  the  time  of  the  first  motion,  and  dh^ected 
all  the  officers  for  the  future  to  allow  the  costs  of  the  first  motion. 
And  in  Sweetnam  v.  Archer* s  case  Q,  it  was. stated  in  the  same 
mamier,  and  agreed  to  be  the  uniform  practice  ever  since.  In 
Sir  Thomas  Bury  v.  Cross^  the  same  doubt  was  raised  by  a  new 
.inasicrf  and  the  court  ordered  costs  from  the  original  motion. 

Id  the  before  mentioned  case  of  Middieton  v.  Crofts  the  plaintiflF  Com  hf  dw 
in  pnihibition  having  prevailed  in  one  point,  although  he  failed  in  ^|*iii7^ 
all  the  rest,  moved  for  costs ;  and  it  was  moved,  that  they  might 
be  taxed  from  the  time  of  the  first  motioni  according  to  several 
detenninations.  And  'this  last  was  acquiesced  in,  if  the  court 
should  be  of  opinion  for  costs ;  as  to  which  it  was  objected,  that 
thepobt,  in  which  the  plaintiflF  prevailed  was  not  the  gist  of  the 
proceedings,  but  only  a  draunstance ;  and  that  it  would  be  very 
baid,  that  they  who  had  prevailed  upon  the  merits  should  pay 
costs.    But  by  the  court,  the  words  of  the  act  are  not  to  be  gotten 


*  Vk.  ao  act  6r  Wner  pftvtniiiig  frivoloui  and  vexatious  loitt. 

X  miU^.  TMrmr,  m.  A.  D.  17 16,  C.  B.  SirL.  Btttitm  v.  Dr.  Wtichmait,  M. 
A-  D.  1715,  C.  S.  S  ^^<  ^*  A.  D.  1719.  I'lk,  A.  0. 1726.  Str.  Sj. 

A.  D.  1727. 
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over*  which  gives  costs  to  the  plaintiff  if  he  obtain  any  judgment! 
And  this  matter  was  under  consideration  in  the  house  of  lords  in 
Dr.  Bentlef%  case,  where  the  prohibition  stood  as  to  some  articles, 
and  there  was  a  consultation  for  iherest :    *•  To  be  sure  it  will  be 
^  considered  in  the  quantum,  but  we  cannot  deny  costs." 
Dr.  B«at-         '^  ^^'  Bintky  and'  the  Bishop  of  Ely* s  case  *,  and  in  the  argu- 
ky'«  eaie.      meqt  of  this  case  the  whole  court  were  clearly  of  opinion,  that 
where  a  prohibition  goes  to  part,  and  a  consultation  to  the  other 
part,  the  plaintiff*  b  prohibition  is  entitled  to  costs.     And  Lord 
Hardwicke,  then  Chief  Justice,  observed  that  this  case  was  within 
the  very  words  of  the  statute  of  8  and  9  W.  III.  c.  11.  s.  3. 
which  ai^,  '*  if  the  plaintifFobtain  judgment  or  any  award  of  exe* 
"  cution  after  plea  pleaded,  or  demurrer  joined,"  and  the  statute 
only  proved  for  the  defendant's  recovering  his  costs  in  such  suits, 
where  the  plaintiff  should  become  nonsuit,  suffer  a  discontinuance, 
or  a  verdict  pass  against  him,  none  of  which  was  the  case  heret 
And  as  to  the  quantum  of  the  costs,  that  though  it  were  an  equitable 
construction  of  the  statute  to  give  costs  from  the  first  motion,  yd 
where  a  consultation  was  awarded  as  to  part,  it  was  in  the  discre- 
tion of  the  court,  upon  the  circumstances  of  the  case,  whether 
they  would  allow  costs  from  that  time  or  nc^. 
CMtsofmo.      In  the  case  of  Gegge  v.  Jones\^  upon  shewing  cause  against  a 
^^""   prohibition,  the  court  made  the  rule  absolute,  with  a  direaioo 
that  the  plaintiff'should  declare  in  prohibition.  The  pUintiff'tendered 
a  declaration,  but  the  defendant  refused  it,  and  applieid  to  stay  pRK 
ceedings,  as  being  unwilling  to  submit.    The  other  insisted  he 
had  a  right  to  go  on,  and  so  get  the  costs  of  the  motion,  which 
he  could  not  otherwise  have.     But  the  court  stayed  the  proceedings 
without  costs,  saying  the  direction  to  declare  was  in  favor  of  the 
defendant,  who  might  waive  it. 
Costtofnv.      But  if  defendant  in  prohibition  compel  the  plaintiiF  to  de* 
l«tory  picas.  ^<iare,  and  then  plcad'a  nugatory  plea,  the  court  will,  on  motion, 
order  him  to  pay  the  costs  to  the  plaintiff!     As  in  the  case  oiStd 
V.  Wotilfenden  J,  at  the  defendant's  instance  it  was  made  part  of  the 
folc  for  a  prohibition,  that  the  plaintiff  should  declare  in  prohiU- 
fion;    The  defendants  afterwards  demanded  a  declaration,  and 
threatened  a  mn  pt^s.  for  want  thereof.    The  plaintiff's  s^ent  prt- 
parcd  a  declaration,  but  when  it  was  ready,  he  was  told  by  the  de- 
feqdantts  agent,  that  he  need  not  deliver  it  \  howeverj  having  been 

:  •  a  tro.  ^.  C.  i^io,  A.  D.  1754.  *     +  Str.  IT49,  A.  D.  1741.. 

%  Baraet,  148,  A.  D.  1756. 
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It  the  trouble  and  expence  of  preparing  ity  be  deli veeed  it»  and  de« 
maixied  a  plea.  The  defendant  pleaded  nothing  to  the  merits,  but 
only  that  he  did  not  proceed  in  the  spiritual  court  after  the  piohi* 
hitiQii,  gave  a  rule  to  reply,  and  demanded  a  replication.-  Upon 
which  the  plaintiff  obtained  a  rule  for  the  defendant  to  shew  cause, 
vhy  be  should  not  pay  the  plaintiff  the  costs  of  the  proceedings  in 
piohibition.  The  rule  was  now  made  absolute.  The  court  looked 
DpoD  the  plea  to  be  a  sham  nugatory  plea,  not  being  to  the  merits 
of  the  cause ;  the  all^tion,  that  the  defendant  had  proceeded  coa« 
tnry  to.  the  prohibition  is,  and  must  be,  put  into  every  declaration 
of  this  kind;  but  whether  he  have  so  proceeded  or  not,  is  totally 
immaterial. 

A  plaintiff  in  prohibition  is  only  entitled  to  costs  by  the  statute 
of  8  and  9  W.  III.  c.  ri.  where  he  obtains  judgment  after  the 
pica  pleaded  or  demurrer  joined ;  but  if  there  be  judgment  by  de- 
&iilt  in  a  suit  in  prohibition,  and  the  plaintiff  have  damages  upon 
a  writ  of  inquiry,  for  the  contempt  in  proceeding  after  the  writ  of 
prohibition,  he  will  be  entitled  to  costs  by  virtue  of  the  statute  of 
GUucesi^r,  c  i. 

And  in  the  case  of  Sir  M.  Bettinsony.  Dr.  Hinchman*,  upon  a  Coiuawarf, 
motion  to  set  aside  a  writ  of  enqpiry  of  damages  In  prohibition  af-  toentiJdSr 
ter  judgment  by  default,  upon  which  the  jury  had  found  damages  <^«^- 
fcr  the  plaintiff,  it  was  alleged  on  the  part  of  the  plaintiff,    that 
the  citing  him  to  appear  in  the  spiritual  court  in  a  plea,  of  which 
that  court  has  no  cognizance,  and  whereby  the  plaintiff  nuiy  sustain 
great  damages,  is  a  contempt  of  the  laws  of  the  land,  and  there- 
fore the  defendant  ought  to  make  the  plaintiff  satisfaction  for  the 
damages  sustained  by  the  proceedings  in  the  court  below ;  and  this 
the  defendant  tacitly  admits,  by  sufiering  judgment  to  go  against 
him  by  default.    And  if  the  plaintiff  be  entitled  to  damages,  he  is 
also  to  costs,  under  the  statute  of  Gloucester^  c.  i.  ' 

The  court  inclined  to  be  of  this  opinion,  but  took  further  tmie 
to  consider  of  the  matter.  On  a  subsequent  day  the  question  wag 
■icmnly  argued:  after  which  the  court  gave  the  plaintiff  leave  to 
pnxtcd  in  his  enquiry,  and  directed  the  prothonotary  to  tax  his 
cots.  But  because  in  this  case  the  defendant  was  prosecuted  for  a 
contempt  at  common  law,  as  judgeof  the  spiritual  court,  he  could 
not  possibly  be  in  contempt,  until  the  rule  was  made  absolute  t© 
aay  his  proceedings ;  the  costs  were  allowed  only  from  the  time, 
that  the  rule  for  the  prohibition  was  made  absolute. 

•  Referred  |q  bcfbrt,  BaU  N.  P.  331.  and  Btttlnw^i.  Smmit^  Cm.  R«.  its, 
A.  0.1711.  .  r    «j 
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AdBuoiitn-       If  in  a  suit  in  prohibition  the  plaintiiF  be  obliged^o  declare  asad- 
STf^Surot    ntiinistrator,  (as,  if  the  prdiibition  be  granted  to  a  suit  in  the  spi- 
fay  coitt.     rihial  court  agginst  the  plaintiflF  as  administrator,  for  tithes  (toe  in 
the  intestate's  iife-time»)  and  become  nonsuit  at  the  trial,  he- is 
not  liable  to  payment  of  costs. 
Defendaot         A  defendant  in  prohibition,  in  case  of  the  nonsuit  of  plaintiff, 
of  piaiatiff    1^  not  entitled  to  the  costs  occasioned  by  opposing  the  rule  for  the 
"^y  *S  dT*^  prohibition,  but  merely  to  the  costs  of  the  nonsuit,  as  m^a  dcter- 
oMsuit,  not  mined  in  the'case  ofC<7r//f/fV.  Mtfrick^^  upon  a  rule  to  shew 
^nSTfeif  <^>use,  why  the  prothonotary  should  not  review  his  taxation  oC 
the  pfobibi-  costs,  it  appeared  that  the  plaintiiF  in  a  suit  in  prohibition  had  been 
nonsuited ;  upon  which  the  question  was,  whether  the  defendant 
ought  to  have  the  costs  incurred  by  opposing  the  rule  to  sheir 
cause,  why  the  writ  of  prdiibition  should  not  be  granted,  as  well 
as  the  costs  of  the  nonsuit?  It  was  determined,  that  he  oug^t  to 
have  no  more  than  the  costs  of  the  nonsuU«     If  the  defendant  had 
succeeded  in  his  opposition  to  the  rule  to  shew  cause,  why  the  pro- 
hibition should  not  be  granted,  it  would  even  then  have  been  for 
the  consideration  of  the  court,  whether  upon  all  the  circumstances 
of  the  case,  that  rule  should  be  discharged  with  costs ;  but  as  he 
did  not  succeed  in  that  opposition,  it  must  now  be  intended,  that  it 
was  groundless,  and  consequently  there  is  no  pretence  for  his  being 
allowed  the  costs  thereof* 
'**"  "J?*'*       In  the  case  of  Malisn  qui  iant  v.  Achlam  t,  it  was  hoMen  that  a 
in  prohibi.    defendant  in  a  suit  in  prdiibition  is  entitled  to  costs  where  a  ver- 
^^^'"^'    diet  is  found  for  him,  though  it  be  for  part  only  of  the  matter  in 
issue* 

Having  gone  through  this  most  general  head  of  common  hw 
proceedings  upon  tithes,  which  is  that  of  prohibition,  we  come 
orderly  to  the  consideration  of  other  actions,  which  may  be  prose- 
cuted for  the  payment,  recovery,  or  establishment  of  tithes  or 
compositions  for  tithes  at  common  law,  or  upoo  particular  sta* 
tutes.  It  follows  from  what  has  been  before  observed^  that  in 
every  case,  in  which  the  subject  has  not  his  remedy  ooncemifig 
tithes  in  the  spiritual  court,  it  lies  for  him  in  the  temporal  cooits, 
(provided  it  be  npt  a  peculiar  case  for  equity)  in  which  he  will  find 
redress  by  aaion  of  ires^ss^  dAt^  castp  lie*  as  the  circumstances  of 
the  C4se  shall  warrant.  The  great  bulk  of  cases  relative  to  tithd^ 
which  go  to  juries,  arises  out  of  feigned  actions  to  try  rights,  or  of 
issues  directed  by  the  courts  of  equity  to  try  questions  iq>on  mo-  * 

•  A,  D,  ijiff  Say  on  Colts,  X|7.  J.  t  A*  I>«  I749«  '^^'  U^ 
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Anes,  compositioiis  aind  other  points,  which  ecckslastical  ceurts» 
ndcoQits  of  equity,  are  mcompetent  to  decide*  as  being  matters 
to  be  tried  only  by  a  jury*  No  particular  observations  bear  upon 
aits  of  this  nature  relative  to  tithes,  which  apply  not  generally  to 
ictionsi^xMi  indificrent  subjects* 

It  must  frequently  happen*  that  many  parishioners  under  simikr  Conwtida. 
ciicumstances  are  parties  to  the  suits :  the  courts  of  law  will  (I 
pfcsome)  permit,  in  their' discretion,  oh  motion,  a  consolidation 
ofthesaits,  as  is  done  in  courts  of  equity.  In  1791,  in  Pjkev. 
Br9(i*9  on  motion  to  consolidate  seven  tithe  suits,  where  there  were 
xvemi  bills  filed  against  seven  different  defendants,  Lord  C.  Baron 
Sjrt  sud,  that  the  court  always  required  an  affidavit,  that  the  de« 
fendants  do  not  defend  by  common  subscription.  *  In  that  case  no 
cause  was  diewn,  and  the  rule  was  made  absolute. 

Fvticuiar  customs  never  are  established  without  a  trial  at  law,  Ptf<tcul«r 

snleathe  defendant  waive  an  issue,  which  is  in  £ict  an  abandon*  etubUshed 

mmtof  his  right.     In  1779,  in  the  exchequer +,  there  was  a  bill  ^tlJUJ*/ **** 

toetfablish  a  custom  of  tithing.    The  defendants  denied  the  cus- 

I  ton,  but  acknowledged,  that  they  had  titheable  matters,  which 

;  we  unpaid  if  due  in  kind.    The  counsel  for  the  plaintiff  stated, 

!  dttt  the  evidence  was  so  strong  as  not  to  bear  controversy.    But 

the  court  said,  that  customs  never  were  established  without  trial  at 

kv,  wheie  the  defendant  denied  the  custom,  unless  the  defendant 

ihoiild  waive  an  issue  tendered.    And  this  was  admitted  to  be  the 

poctice  00  all  bands.     It  is  not  however  an  universal  rule,  that  a 

coun  of  equity  shall  in  all  cases  of  moduses  and  customs  refer  it 

^'^'ju'yf  as  in  the  case  of  Morgan  v.  Neville  X^  in  Scac.  1773^ 

Ae  sector  filed  his  bill  tor  the  tithe  of  milk  being  carried  to  the 

cbnrch  porch  for  the  use  oC  the  parson,  and  the  custom  was  esta* 

Misked  without  sending  it  to  a  jury.     Lord  Mansfitld  observed, 

vben  the  before-mentioned  great  case  of  Travis  v.  Oxton  was  be- 

foKthe  I6rds,  that  where  the  question  is  on  a  mere  le^  right,  a 

court  of  equity  ought  not  to  determine  it  withopt  an  issue,  unless 

tt  be  dear    beyond  contradictbn,  and  without  a  possibility  of 

Ml  boog  otherwise.     Nor  can  a  court  of  equity  in  any  instance 

'iiect  a»  issue  upon  customs,  which  are  not  stated  with  precisi^^n  \ 

» in  a  modus  for  a^ment  tithe,  the  time  to  be  covered  by  it 

Oust  be  shewn,  as  was  determined  in  Warren  v.  Fisher  $,  in  the 

exchequer,  17  85.    Yet,  however,  a  court  of  equity  seenoed  to 

*  4  6«a.  MS.  J345.  t  Rdiftt^n  w,  Bamtif,  in  Scac.  j  Gwil.  MS.  117J, 

t  %  GwU.  lOjfi,  fjTc'i  M6,  S  4  C^wU.  MS.  1269. 
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tbiidc,  thst  akbougb  a  modus  be  not  proved  as  laid,  yet  if  die 
court  have  iroll  founded  reason  to  think,  that  some  modus  docs  ex- 
isti  tfa^  will  direct  an  issue  to  try  it  *•    But  where  a  diffsrent  mo* 
dus  IS  profed  from  that  laid  in  the  bill,  a  court  of  equity  will  not 
direct  an  issue,  where  the  parson  resists  it.    f  In  the  case  of  Z)r» 
Sc^i  V.  Finufick  and  others,   1783,  these  2  points  were  mkd, 
viz.  that  an  issue  cannot  be  directed,  lyhere  the  evidence  shews  a 
dMeient  modus  than  that  alleged ;  and  where  a  modus  is  aHeged 
generally  and  withotit  restriction,  the  court  cannot  direct  an  isue 
to  try  a  modus  with  a  restriction, 
la  tithes,the      Although  the  two  foltowing  cases  might  with  mcHV  propriety  be 
iocumbcnt     refemd  to  the  next  chapter,  in  order  to.  take  a  more  complete 
l^'hii'Jighti  ^'•'^  ^  *^  instances,  in  which  issues  may  be  directed,  it  is  very 
docfDotcoo-  important  to  remark,  that  a  person  is  not  shut  out  of  redresib 
•iMcesson.     noerely  because  it  might  have  been  granted,  but  vnis  neglected  or 
omitted  to  be  granted  by  the  court  on  a  former  application.    Asia 
CoJU/ts  V.  Sir  Henry  G6ugh\,  1785)  before  the  lords^  it  was  deicr* 
•mined,  that  the  court  was  not  concluded  from  directing  an  issue  to 
try  a  modus  by  a  decree  in  a  former  cause,  in  which  the  very  same 
modus  was  insisted  upon ;  no  issue  having  been  directed  in  the 
first  cause :  and  in  the  before-mentioned  cause  of  Gtumuu  v.  Kd' 
fynatk,  an  issue  was  directed  to  try  the  customary  payment  of 
ritfae  fish,  althoi^h  the  defendants  gave  no  evidence  ^mnst  the 
custom,  and  though  a  decree  in  a  former  cause  on  the  same  cus* 
torn  had  beeh  acquiesced  in  for  many  years.     When  an  issue  is 
directed  to  try  the  existence  of  a  right,  and  the  jury  find  a  difiereot 
right  from  that  alleged  in  the  pleadings,  without  a  special  oidcr 
for  that  purpose,  the  judge  may  notwithstanding  indorse  the  rigkit 
so  found  on  the  postea. 
General  m-      These  general  observations  on  issues  directed  to  be  tried  by  cowtt 
^J^!^^   of  law,  naturally  lead  our  attention  to  the  nature  of  the  eridenoe^ 
■by  which  they  are  to  be  proved :  for  it  mainly  interests  all  persoMb 
who  may  become  involved  in  suits  for  tithes,  to  be  well  apprivei 
of  the  nature,  means,  and  grounds  of  the  evidence,  by  which  tbdr 
claims  may  be  resisted  or  supported.    This  head  of  research  is  (he 
more  important,  as  the  general  grounds,  of  evidence  will  apply  aoi 
only,  to  what  may  be  oflered  at  trials  in  our  cominon  law  coivt^ 
but  also  to  examiners  and  commissioiiers  of  courts  of  equiiyi 

t 

•  a  Gwil.  745,  Joddreli's  MS.  I7>7,  dictum  in  ff^I/iamtY.  CMlIum,  aod  Eii»tf, 
Dormer^  3  Atk.  534.  1747.     See  also  LaJibet  anj  gtbert  w.  Christian^  Ibid,  740. 

f  Bis^'f  v.  Chichester,  4  GwiK  1325.  Coz*i  MS.  1787.  3  GwU.  12$%.  Skj» 
MS*  t  4  ^wil.  1199,    iBr.  P.  C.  441. 
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nl'Ccdctiatticd  oourt«»    For.  our  purpose  it  will  suffice  to  divide 


in* 


the  subject  into  written  an4  unwritten  testimony.:  the  eftctsxif 
vfaidi  shall  be  successively  consideredi 

*  Written  eindence  is  twofoldi  pubUc  and  privates  wok  diesor  Difisioniof 
tvm  sorts  Qibdivide  theniselves  into  oiatter  of  record,  and  matter  of  ^'  ^*^* 
kferior  natun.    f  Records  ace  the  memorials  of  the  legt8iatoie»  .^^1!^.*^ 
Boi  of  the  kii^s  courts  of  justice,  and  are  authentic  beyond  all 
ottoDer  of  contradiction :  they  are  (if  a  man  may  be  pdhntted  a  ^^^*, 
aoile  from  another  science]  the  proper  diagrams  for  the-  demon-  fcriorot- 
ttntion  of  right,  and  they  do  constantly  preserve  the  memory  of 
the  matter,  that  it  is  ever  permanent  and  obvious  tp  the  view,  and 
lobe  seen  at  any  time  in  all  the  certainty  of  demonstration,  inas- 
much as  the  record  can  never  be  proved  per  notiera  ;  for  a  demon* 
temvaix  is  only  appealing  to  a  man's  own  conceptions,  which  can 
sever  be  done  with  more  conviction,  than  where  you  draw  theoon** 
Sttpence,  for  what  is  already  concessum,  and  consequently  there 
csa  be  no  greater  demonstration  in  a  court  of  justice,  tiian  to  ap* 
pal  to  its  own  transactions. 

But  records,  being  the  precedents  of  the  demonstrations  of  jus« 
tioB,  to  which  every  man  has  a  common- right  to  have  recourse^ 
cumot  be  transferred  from  place  to  place,  to  serve  a  private  pur« 
poK;  and  therefore  they  have  a  common  repository,  from  whence 
thej ought  not  to  be  removed  but  by  the  authority  of  some  other'' 
court.  This  is  plainly  agreeable  to  reason  and  justice :  for  if  one 
msui  might  demand  a  record  to  serve  his  own  occasions,  by  the 
tune  reasoa  any  other  person  might  demand  it ;  but  both  could 
aot  possibly  possess  it  at  the  same  time  in  diflerent  places,  and 
tlierdbre  it  must  be  kept  in  one  certain  place  in  common  for 
them  both :  besides  these  records,  by  being  daily  removed,  would 
be  in  great  dang^  of  being  lost,  and  consequently  ic  is  on  all 
hands  convenient,  that  these  monuments  of  justice  should  be  fixed 
in  a  cenaiift  place,  and  that  they  should  not  be  transferred  from 
thence,  but  by  public  authority  ^om  superior  justice. 

i  The  copies  of  records  must  be  allowed  in  evidence,  for  since  C«pietof 
you  cannot  have  the  original,  the  best  evidence,  that  can  be  had  of  ^^^^*  ^^^ 


en  at  cvu 
4cnce. 


•  Gilbert's  Ef.  6,kc*  +  lb.  36. 

t  10  Co.  92,93.  Cb.  Rep.  1$.  Co.  Lie.  225.  a.  b.  %2$.  a.  227.  b.  Cro.  Car.  209, 
441*  441.  Cro.  Jac.  70,  103,  109,  291,  317,  360.  Bultt.  154,  1$$.  f  1.  Com.  80.  a. 
t(.  a.  14S.  b.  222.  a.  Dy.  29  pU  199^200.  a.  5  Co.  75.  a.  Palm.  87.  Rol.  Rep. 
132.  2  Rol.  Rep.  172,  191.  Mo4.  Rep.  266.  Doct.  PI.  215.   Sauod.  9,  lo.  Mod.  S* 

m  43f  74*  ^^*  i'9*  '*^t  2^^»  5^7>  ^'  5<S'  ^^  S^^-    i>  M<^-  St  >4-  394*  4i4t 
^  Soo.  $7f.  S  Mod.  75, 322.  9  Mod.  6^.   2  Vera.  471,  59X,  603.  Ch.  Pr.  i6€. 
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diem  18  a  true  tapj ;  and  the  rule  of  evidence  commands  oo  fir« 
ther#  than  to  produce  the  best,  that  the  nature  of  the  thing  i»  capa- 
ble of:  for  to  tie  men  up  to  the  or^nali  that  is  fixed  to  a  placet 
and  cannot  be  had»  is  totally  to  discard  their  evidence ;  but  it  woe 
very  hard  and  injurious  to  remove  from  evidence  the  best  and 
most  authentic  testimony,  because  it  is  so  guarded  and  coofioed  by 
the  law>  that  it  cannot  be  had  or  produced  itself:  for  theo  Ar 
rules  of  law  and  right  would  be  the  authors  of  injury,  which  is  the 
highest  absurdity :  for,  in  many  cases,  justice  must  fail  widimit 
proof  from  the  records,  when  themselves  cannot  be  had  at  the 
trial. 
Copy  of  a         *  But  a  copy  of  a  copy  is  no  evidence  ;  for  the  rule  demands  the 
?ence!*  **'*  '^^  evidence,  that  the  nature  of  the  thing  admits,  and  a  copy  of  a 
copy  cannot  be  the  best  evidence,  for  the  farther  off  a  thing  lies 
from  the  first  original  truth,  so  much  the  weaker  must  the  evidence 
be,  and  therefore  they  must  give  a  true  copy  in  evidence,  which  bto 
reduce  it  to  its  first  and  best  certainty.  Besides  where  you  will  giie 
the  copy  of  a  copy  in  evidence,  there  must  be  a  chasm  or  gq>  ia 
your  evidence :  for  if  you  have  the  first  copy,  and  by  oath  or  other- 
wise prove  that  a  true  copy,  then  the  second  copy  is  altogether 
idle  and  insignificant ;  if  you  have  only  the  second  copy,  then  it 
cannot  appear,  that  the  first  was  a  true  copy,  because  it  is  notthoe 
to  be  sworn  to,  and  by  consequence  it  is  not  proved  in  court,  and 
there  it  is  no  evidence,  and  consequently  the  transcript  of  that, 
which  is  in  itself  not  evidence,  cannot  Jbe  evidence* 
Actt  of  par*      The  first  sort  of  records  are  acts  of  parliament ;  these  are  the 
lumcoL       memorials  of  the'legislature,  and  therefore  are  the  highest  andnxKi 
absolute  proof;  and  they  either  relate  to  the  kingdom  in  general, 
S?Iattlcts^  and  then  are  called  general  acts  of  parliament,  or  only  to.the  coo- 
of  pariia-      cerns  of  private  persons,  and  are  then  called  private  acts. 
P  ot'ed  acts       ^  ^^  general  acts  of  plarliament,  the  printed  statute  book  is  en- 
allowed  to  be  dence ;  not  that  the  printed  statutes  are  the  perfisct  and  authentic 
cvidcoce.      ^Qp|e3  Qf  the  records  themselves,  for  there  is  no  absolute  assuiance 
of  their  exactness,  but  every  person  is  supposed  to  apprehend  and 
know  the  law,  which  he  is  bound  to  observe,  and  therefore  die 

%<[.  Abr.  %%%.  Lord  Raym.  763,  967,  rx26, 1536.  Sua.  401.  516,  %  Sera.  lus. 
11S6.  IZ98.  1241.  Suta  Trials  44.  Lxnthom't  Trial.  3  Lev.3S7,  388.  SGaoiC 
25.  1. 1. 

*  a  Bac.  Abr.  308.  Skio.  174,  {84.  by  statute  10  Geo.  II.  c  S4.  s.  14.  CbfMt 
of  letters  of  actoroey,  ice,  relating  to  prise^moDey,  &c.  made  evideoce. 

i  tSalk.  566.  loMod.  it6,  116, 181.  Keb.«.  jeok.  Cent.  280.  p).  5.  Hak^ 
MtM.  of  the  Commoa  Law^  »Si  x6.  Styi.  461.  Strt.  446,  3  R  .S.L.  90. 
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printed  statutes  are  allowed  to  be  evidence^  because  they  9x€  the 
Miiti  (D  that,  which  is  supposed  to  be  lodged  in  eveiy  man*s  mind 
ifaeidy. 

lo  private  acts  of  parliament  the  printed  statute  book  is  not  evi«  Crimea  pri. 
dencei  though  reduced  into  the  same  volume  with  the  general  stau  to. 
totesy  but  the  party  ought  to  have  a  copy  compared  with  the  par- 
liunent  mil :  for  private  statutes  do  not  concem  the  kingdom  in 
{cneraU  and  therefore  no  man  is  understood  to  be  possessed  of 
theoii  as  they  are  of  those  general  laws,  which  are  set  up  as  the 
legplation  of  their  own  actions,  and  consequently  the  private  sta« 
tutes  aie  no  intimation  to  what  is  already  known,  but  they  are  the 
ibks  and  degrees  that  relate  to  the  private  fortune  of  this  or  that 
paticular  roan,  which  no  one  else  is  under  any  obligation  to  un« 
(kntuidortake  notice  of,  and  therefore  they  ought  to  be  proved 
with  the  same  punctuality  as  the  copies  of  all  other  secofds,  for 
thejr  are  not  considered  as  already  lodged  in  the  minds  of  the 
fcople. 

*  It  has  been  the  (pinion  of  many,  that  the  copy  of  private  Exfttpiia. 
acts  allowed  to  be  evidence,  ought  to  be  under  the  great  seal.  ncofit.^ 

Copies  of  records  are  either  under  seal  or  not  under  seal.   Those 

ttoder  t  seal  are  called  tximfilficaiUmt  and  are  pf  better  credit  than 

uy  sworn  copy ;  for  the  courts  of  justice,  that  put  their  seals  to 

tecopy,  are  supposed  more  capable  to  examine,  and  more  exact 

and  critical  in  their  examinations,  than  any  other  person  is  or  can 

he;  and  besides,  there  is  more  credit  to  be  given  to  their  seal» 

thao  to  the  testimony  of  any  private  person ;  and  therefore  we  are 

noie  sure  of  a  £ur  and  perfect  copy,  when  it  comes  attested  under 

tfarir  seals,  than  if  it  were  a  copy  swora  to  by  any  private  person 

whitsoever.    These  exemplifications  are  either  under  the  broad 

*nl,  ,or  under  %  the  seal  of  the  panicular  court.     Those  under  the 

hroad  seal  are  of  themselves  records  of  the  greatest  validity,  and  to 

which  the  jury  ought  to  give  credit,  under  the  penalty  of  an  attaint  4 

fcr  there  is  more  faith  due  to  the  most  solemn  attestations  of  pub* 

lie  authority,  than  any  other  transactions  whatever  \  and  tfaeiefore 

^falsification  m  this  case  is  high  treason. 

Copies  under  the  seal  of  a  particular  court  are  of  higher  credit 
diao  a  sworn  copy,  for,the  reasons  formerly  given. 

S  These  exemplifications,  and  all  other  under  seal,  shall  be  deli*  Cxenpniu 
•trad  to  the  jury  to  be  canied  off  with  them,  but  sworn  copies  «*''«»««•> 

*  10 Mod.  iiS.  Dy.  139«  3.  R.  S.  L.  91*  f  xo  Mod.  ztj,  tt6. 

X  Sid.  145, 146.  Hud.  III.  Fl.  Con.  411.  a.  i  ^  '4S  ^^*  <it« 

'I  Com.  411,  s«  "*' 
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with  (he       ^^^  ^^^  *  because  these  things,  that  ace  generally  of  higher  or  at 
j^'y*  least  of  equal  credit  with  nnatters  sworn  viva  voce^  would  not  yd 

be  understood  so  well  upon  the  hearing,  as  the  evidence  vwa  v$ce 
may  upon  the  examination,  where  the  jury  h^e  liberty  to  put  what 
question  they  please :  and  therefore  matters  under  seal  are  carried 
away  by  the  jury,  to  be  seen  and  considered,  that  things  of  greata 
credit  may  be  equally  understood  with  other  matters,  that  carry  less 
authority. 

Things  under  seal  are  supposed  to  have  an  intrinsic  credit  fiom 
the  impression  of  the  signature,  and  are  supposed  to  be  known  by 
the  jury  in  s6me  measure,   and  therefore  are  very  convettieDtly 
lodged  in  their  possession  for  thepi  to  form  their  minds  upon ;  but 
of  writings  that  are  not  under  seal,  the  jury  can  make  no  judg- 
ment of  their  own,  but  their  credit  must  totally  arise  from  some 
act  in  court,  and  therefore  they  cannot  be  put  in  the  power  of  the 
SeaW  pub-  jury.     Thus  *  seals  of  public  credit  are  full  evidence  in  themselves 
-vate  credit.*;  without  any  oath  made,  but  seals  of  private  credit  are  no  evidence, 
•but  by  an  oath  concurring,  toaheir  credibiltiy.     Seals  of  public 
credit  are  the  seals  of  the  king,  and  of  the  public  courts  of  justice, 
time  out  of  mind.     Now  these  courts  make  a  part  of  the  law  and 
the  constitution  of  the  kingdom,. and  have  their  sanction  in  that 
immemorial  usage,  that  is  the  foundation  of  the  common  law* 
Private  seals      The  seals  of  private  co4irts,  or  pf  privaue  persons,  are  not  fiill 
rirornto.      evidence  l^  themselves  without  an  path  concurring  to  their  credi- 
bility ;  for  it  is  not  possible  to  suppose  these  seals  to  be  univcfsally 
known,  and  consequently  they  ought  to  be  attested  by  something 
else,  that  is,  by  the  oath  of  some  one,  who  has  knowledge  of  them. 
For  what  is  not  of  itself  known,  must  be  made  known  aHwtd^^ 
and  when  the  seals  are  thus  attested,    they  ought  to  be  deli- 
vered in  to  the  jury,  because  though  part  of  their  credit  arise  from 
the  oath  that  gives  an  account  of  their  sealing,  yet  another  poit 
of  their  credit  arises  from  a  distinction  of  their  own  Impression. 
For  anciently  every  family  had  its  own  proper  seal,  as  it  b  now  io 
corporations ;  and  by  this  they  distinguished  their  manner  of  con- 
tracting one  from  the  other,  and  by  false  impressions  of  the  seals 
they  discovered  a  counterfeit  contract,  and  therefore  it  was^not  the 
oath,  but  the  impression  of  the  seal  accompanying  it^  that  loatk 
up  the  compleat  credit  of  the  instrument. 


*  Sid.  146.  Hard.  n8,  119.  PI.  Com.  411.  a.  A  conmiuiQO  oodcr  che 
teal,  (Uiough  a  commissioo  of  inttructioa  only,,  and  not  qf  iotiUiiK]  is 
crideoce,  though  oo(  coQcIustve,  Bur.  Re|>.  147,  Saj  Rep,  298. 
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&Jt  since  in  all  private  contracts  the  distinctioA  of  sealing  is 
Worn  out  of  use,  and  men  usually  seal  with  any  impression^  that 
comes  to  hand,  there  must  be  evidence  of  putting  the  seal,  because 
at  this  day  little  can  be  discovered  from  the  bare  impression ;  be* 
wfcs,  since  the  witnesses  names  are  inserted  in  the  contract,  un- 
less they  appear  to  prove  the  contract,  there  is  not  the  uttermost 
evidence  that  the  nature  of  the  thing  is  capable  of,  for  their  not 
appearing,  is  a  presumption,  that  they  were  never  privy  to  any 
such  transaction. 

*  Exemplifications  of  depositions  in  equity,  shall  be  delivered  Whitezen* 
to  the  jury,  if  the  party  be  dead,  and  these  exemplifications  are  rhaiibeMU 
under  the.gfcat  seal ;  but  if  the  exemplification  comprehend  the  T^^'^  ^  *^ 
tesdmony  of  some,  that  are  living,  and  of  others  that  are  dead,  it 
shall  not  be  delivered  to  the  jury,  because,  when  the  parties  are 
dead,  their  depositions  are  the  greatest  evidence,  that  the  nature  of 
the  thing  is  capable  of,  and  equal  to  evidence  vha  voce,  and  ought 
to  be  as  carefully  considered  and  examined,  which  cannot  easily 
be,  unless  carried  away  by  the  jury,  for  the  bare  reading  of  them  in 
court  is  not  likely  to  make  the  same  impression :  besides  this  evi* 
dcDce  does  not  derive  any  credibility  from  any  act  of  the  Nisi  Prius 
court,  but  they  have  it  intrinsically  in  themselves,  from  the  self* 
evidence  of  their  own  seals  + ;  and  therefore,  wherever  they  are 
removed,  they  remain  the  same,  but  if  some  of  the  witnesses  be 
liviog,  it  is  not  the  highest  evidence. 

The  second  sort  of  copies  are  those  not  under  seal ;' and  these  Swomand. 
are  swora  copies  or  office  copies.    Sworn  copies  must  be  of  ihe         *^^* 
lecoids  brought  into  court  in  parchment,  and  not  of  a  judgment  in 
paper,  signed  by  the  master,  though  upon  such  judgment  you  may 
takeout  execution,  for  it  does  not  become  a  permanent  matter,  tilt 
it  be  delivered  into  court,  and  there  fixed  as  nlemorandums  or  rolls  ' 
of  that  court ;  and  untill  it  be  a  roll  of  that  court,  it  is  transferrable 
any  where,  and  so  comes  not  under  the  reason  of  law,  which  per- 
mits us  to  give  a  copy  in  evidence. 

X  Where  a  record  is  lost,  a  copy  of  it  may  be  read  without  c«py  of  re- 
swearing a  true  copy,  for  the  record  is  in  the  custody  of  the  law,  ^^^  Zhl^ 
and  not  of  the  party  ;  and  therefore,  if  lost,  there  ought  to  be  no  the  record  is 
injury  arising  to  the  party's  private  right ;  and  consequently,  if  it  be 
lost,  the  copy  must  be  admitted  without  swearing  any  examina- 
tloQ  concerning  it,  since  there  is  nothing,  with  which  the  copy  can 
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be  comparedf  zxiA  therefore  it  must  be  presumed  true  without  ex^ 
amination. 

*  But  in  such  cases  as  these,  the  instruments  must  be  according 
to  the  rules  required  by  the  civil  law  :  they  must  be  yetustatt  im" 
p^riSf  judiciaria  cognitiom  roborata  f . 

X  So  the  copy  of  the  decree  of  tithes  in  LindoHf  has  been  oftea 
given  in  evidence,  without  proving  it  a  true  copy,  because  the  ori- 
ginal is  lost. 

When  a  man  gives  in  evidence  the  sworn  copy  of  a  recordt 
he  must  give  the  whole  copy  of  the  record  in  evidence,  for  the  pre- 
ffccordatoW  cedent  and  subsequent  words  and  sentence  may  vary  thewhok 
•fidtncc      sense  and  import  of  the  thing  produced,  and  give  it  quite  anodier 
face ;  and  therefore  so  much  at  least  ought  to  be  produced  as  con- 
cerns the  matter  in  question. 
Oflieecopie«      As  to  office  copies  given  in  evidence,  there  is  a  diiicrence  to  be 
proMr'offi^^  taken  between  a  tepy  authenticated  by  a  person  trusted  to  that  pur- 
ccn,aii4iMr.  pose,  for  there  that  copy  is  evidence,  and  a  copy  given  out  by  the 
officer  of  the  court,  not  specially  trusted  to  that  purpose,  is  not 
evidence,  without  proving  it  actually  examined. 

The  reason  of  the  difierence  is,  that  where  the  law  has  ap* 

pointed  any  person  for  any  purpose,  the  law  must  trust  him  as  &t 

as  he  acts  under  the  authority  which  the  law  has  lodged  in  him ; 

otherwise  it  would  be  to  give  credit  to  a  person  duly  authorized, 

and  to  one  not  authorized  at  all  at  the  same  time. 

Chiramph       Therefore  the  chirograph  of  a  fine  is  evidence  to  all  persons  of 

or  a  lioecfi*  such  a  fine,  for  the  chirographer  is  appointed  to  give  out  copies 

^^^'         between  the  parties  of  those  agreements,  that  are  lodged  of  record, 

and  therefore  bis  copy  must  be  admitted  as  evidence  without  further 

dispute. 

^  So  where  a  deed  is  inrolled,  the  indorsement  of  that  imoll- 
ment  is  evident,  without  further  proof  of  the  deed,  because  die 
officer  is  entrusted  to  authenticate  such  deeds  by  inroliment,  and 
when  such  officer  indorses  that  he  has  done  it  pursuant  to  the  lavr, 
then  the  law,  which  entrusted  him  with  the  authority  of  doing  iti 
ought  to  give  credit  to  what  he  has  done. 

But  when  an  officer  of  the  court,  who  is  not  entrusted  to  that 
purpose,  makes  out  a  copy,  they  ought  to  prove  it  examined ;  the 
season  is,  because  being  no  part  of  his  office;  ht  is  but  a  private 
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man,  and  a  private  manr*8  mere  writing  or  word  ought  not  to  be 
citdiccd  without  his  oath. 

Thcicfore,  it  is  not  enough  to  give  in  evidence  a  copy  of  a  Thoteooty 
jtxlgment,  though  it  be  indorsed  to  have  been  examined  by  the  ^^^  whiT 
clerk  of  the  treasury*  because  it  is  not  part  of  the  necessary  ^'T^^jJ: 
office  of  such  clerk  ;  for  he  is  only  entrusted  to  keep  the  records,  duty  m  c* 
for  the  benefit  of  alt  men's  perusal,  and  not  to  make  out  copies  of  ^' 
them. 

So  if  the  deed  inrolled  be  lost,  and  the  clerk  of  the  assize 
make  out  a' copy  of  the  inrollment  only,  this  is  no  evidence,  with- 
out proving  it  examined,  because  the  clerk  is  entrusted  to  authen- 
tictte  the  deed  itself  by  inrollment,  and  not  to  give  out  copies  of 
the  inrollment  of  that  deed. 

But  the  office  copies  of  depositions  are  evidence  in  Chancery^  Office  copiet 
but  not  at  common  law,  without  examination  with  the  roll ;  for  t^HMMT^ 
the  court  of  Chancery  haVe  for  convenience  allowed  their  office  ^'"^^t 
copies  to  be  evidence  in  their  own  court,  and  have  empoweved  there,  bit 
their  officers  to  aiake  out  such  copies,  as  should  be  evidence,  but  "JJV|*  ^^^ 
the  particular  rules  of  their  court  are  net  taken  notice  of  by  the 
courts  of  common  law. 

When  the  record  is  pleaded,  and  appears  in  the  allegations,  it  piea  nal  tUI 
must  be  tried  on  the  issue  nuliiel  record  \  but  where  the  issue  is  ^'^'^^ 
upon  fact,  the  record  may  be  given  in  evidence  to  support  thatfaa*  ^ 

When  the  issue  is  nul  fiel  record^  the  record  must  be  brought 
ml  fide  sigilUt  but  where  the  record  is  oflfered  to  a  jury,  any  of 
the  fbrementioned  copies  are  evUence. 

But  out  of  this  rule  there  is  an  exception,  that  where  the  re-  When  fe« 
cofd  is  inducement,  and  not  the  gist  of  the  action,  there  it  is  not  JJJ?,weV"* 
of  itself  traversable,  but  must  be  given'  in  evidence  on  the  proof 
of  the  action,  for  nothing  can  be  of  itself  travenabtej  that  does 
not  make  a  full  end  of  the  matter  in  question. 

When  any  person  produces  a  record,  it  must  be  so  much  at  least  RccorJt 
as  concerns  the  matter  in  question,  for  it  is  no  evidence,  unless  you  Ubcw^orth 
)hew  the  whole  import  of  the  matter,. for  the  preceding  or  follow-  ''''^•« 
ing  words  may  give  it  quite  another  face^. 

So  was  the  case  of  the  vicar  of  Rohendt  by  the  opinion  of  Jus-  ffidence  of 
tice  Doddiridge  f  •  An  ancient  verdict  in  prohibition,  where  die  *'>^'>*  ^'^ 
custom  of  tithing  was  set  out,  whether  it  might  be  ^ven  in  evi« 

*  The  ncovA  «f  a  conviction  in  a  eivU  caote  cannot  U  fii^B  is  efideaee  oa  a  cri. 
fHiaalpioMcadoQ,  hj Hiirdvfickt^  Ch.  ].  a«  a  priocipk  of  law.  Ca.  tm^  Usrdwk 
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dehce  against  another  parishioner,  that  was  not  party  to  the  verdkti 
nor  had  the  lands  in  question ;  and  holden  by  some»  that  it  roight 
be  given  in  evidence,  because  it  could  not  be  supposed  to  have 
been  a  contrivance  to  aher  the  custom,  because  it  appeared  to  be 
ancient,  and  thereforey  there  could  be  no  other  proofs  but  of  thi$ 
sort,  of  what  was  then  thought  to  be  the  custom. 
Bill  inequu       ^  ^ill  in  equity  is  evidence  against  the  complainant,  for  the  allc- 
agaiDst  a       gations  of  every  man*s  bill  shall  be  supposed  to  be  true ;  nor  shall 
conpiain-      j^  y^  supposed  to  be  preferred  by  the  counsel  or  sollicitor,  without 
the  party's  privity,  and  therefore  is  evidence  as  to  the  confession 
and  admittance  of  the  truth  of  any  fact,  by  the  party  himself; 
and  if  the  counsel  have  mingled  in  it  what  is  not  true,  the  party 
.  may  have  his  action.     So  if  a^*  patron  sue  a  simoniacai  bond,  and 
the  person  prefer  a  bill  in  chancery  to  be  relieved,  the  bill  and  pro- 
ceedings upon  it  shall- be  given  in  evidence  on  ejectment,  to  make 
void  the  parson's  living. 
S«if  iWui^      And  if  the  bill  be  evidence  against  the  complainant,  much  more 
r'^wUnl!  is  the  answer  against  the  defendant,  and  carries  still  higher  weight 
of  probability  along  wit))  it,  because  this  is  delivered  in  upon  oath, 
and  therefore  over  and  above  the  single  confession,  it  has  an  au- 
thority from  the  sariction  of  an  oath. 
Answer  not        gut  when  you  read  an  answer,  the  confession  must  be  all  takes 
paniali/.       together,  and  you  shall  not  take  only  what  makes  against  him,  and 
leave  out  what  makes  for  him ;  for  the  answer  is  read  as  the  sense 
of  the  party  himself,  and  if  it  be  to  be  taken  in  this  mannerf  you 
must  take  it  entire  and  unbroken. 
When  301-         Analogous  to  this  is  a  man's  own  voluntary  affidavit,  which  may 
fllrOT^  toTthe  also  be  given  in  evidence  against  him :  but  then  the  proceediiigi 
circuiMun-    ^^^x,  regularly  be  given  in  evidence,  on  which  this  affidavit  was 
which  they    made,  and  the  reason  why  the  proceedings  must  ^fo  be  given  io 
mu?t  bT*'"*  evidence,  is  to  prove  the  identity  of  the  person,  for  to  prove  ao 
pxofcd.        affidavit  sworn  is  not  sufficient,  for  it  may  be  sworn  by  fraud  and 
contrivance,  the  person  being   personated  by  somebody  else,  and 
therefore  to  bring  home  the  proof  to  the  person,  you  must  prow 
the  occasion  of  the  swearing,  for  it  is  not  to  be  tboi^ht,  that 
any  man  without  some  occasion  or  other  would  make  a  plain  af- 
fidavit. 
When  an.         There  is  a  very  great  difference  between  the  evidence  of  an  an- 
toTbnr*"    *wcr,  and  that  of  a  voluntary  affidavit.     An  answer  cannot  be 
should  te      given  in  evidence  without  producing  the  bill,  because  without  the 
unien  kMt     biU  there  does  not  appear  to  be  a  C4use  depending ;  but  if  theit  be 
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proof  by  (he  pro|kr  officer,  that  the  bill  has  been  seaiohed  Cor  ^^ 
ligently  in  the  oHk:e»  and  cannot  be  found*  there  the  answer  has 
been  allowed  to  be  read  without  a  sight  of  the  bill;  and*this  Lord 
Chancellor  Broderick  ^llowed^  though  the  loss  of  the  bill  were  not 
proved  by  the  prefer  officer,  bin  by  the  clerk  only»  who  wrote  in 
the  office,  and  swore  he  searched  carefully  with  the  officer,  and 
coald  not  find  the  bill. 

An  answer  is. proved  by  shewing  the  allegations  tn«coiirt,  viz. 
by  shewing  the  biilv  which  is  the  charge,  and  the  answer  wbkhis» 
ssit  were,  the  defence  to  the  bill;  and  this  in  cxvii  cases  shall  be 
intended  to  be  sworn,  because  the  proceedings  upon  socli  defence 
are  upon  oath:  now  since  the  proceedings  of  any  court  of  judi*-  > 
cature  within  the  kingdom  are  good  evidence  in  other  courts,  and 
the  proceedings  in*  this  case  are  upon  6ath,  it  follows  of  conse- 
quence, that  in  all  civil  cases,  the  answer  is  to  be  taken  as  an 
orth,  without  any  further  proof  but  from  the  proceedings,  in  the 
cause. 

But  a  voluntary  affidavit  is  not. part  of  any  cause  in  a  eourt  of  Voiunttry 
jmticc,  and  therefore,  it  must  be  proved  to  be  sworn ;  for  if  you  „««  IIT 
ooly.  prove  it  agned  by  the  party  i  the  proof  goes  no  farther  than  to  f"**^ 
suppose  it  as  a  note  or  letter,  and  a$  such,  you  may  not  give  it  in  twora. 
evidence,  without  more  proof;  for  a  note  or  letter  is  a  boie  ac« 
knowledgement  und^r  the  hand  of  the  parry,  and  this  is  no  morCt 
unless  jfou  provelt  to  be  sworn  also,  for  it  cannot  be  presumed  to  ■ 

beswom,  being  not  filed  as  an  oath  in  a  court  of  justice.  /  ^ 

As  every  incumbent  is  entitled  by  coolmon  law  to  demand  his  Difleraiot 
tithes  m  kind,  and  to  throw  the  burthen  of  provirig  a  modus,  ex^emp-  wri*J^n°de* 
tioo,  &C.OO  his  paiishioncrsy  it  is  obvious,  that  in  tithe  oa(uses,  above  ix^itbai  an4 
all  odier  causes,  it  may  be  necessary  to  resort  to  former  proceedings  riitn^T^ 
upon  the  saixie  subject ;  and  il  t  herefoie  becomes  frequently  necessary 
to  revive  the  testimony  of  former  witnesses,  as  to  the  payment  of 
noo-pyment  of  moduses  and  other  such  like  matter,  that  must  ne- ' 
cessarily  arise  in  renovated  suits  upon  decimal  subjects.   In  the  eyes 
of  Englishmen,  th6  trial  by  jury  is  preferable  to  the  examination  of 
the  dvil  bw,  when  under  the  best  regulation.     And  no  doubt  in ' 
cor  chancery  proceedings,  the  witnesses  were  formerly  examined 
by  the  masters,  who  sat  in  the  court,  to  inform  the  chancery  of 
their  credibility,  until  causes  so  multiplied,  that  the  masters  were  . 
employed  in  other  affiurs,  and  so  the  examination  of  witnesses  was 
left  to  the  examiners.     Now,  since  this  practice  has  been  used, 
no  doubt,  but  that  the  credit  of  depositions  cateris  paribus  falls 
much  below  the  credibility  of  a  present  examination  viv&  voce,  for 
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the  extihiner^  and  coimnlssioneTS  in  such  cases»  do  often  dress  up 
secret  e3Uinihations»  and  set  up  a  quite  different  air  upon  Aem* 
from  what  they  would  seem,  if  the  same  testimony  bad  been 
plainly  delivered  under  the  strict  and  open  examination  of  the 
judge  at  the  assizes.  But  though  the  depositions  do  fall  short  of 
examinations  viva  voce,  yet  they  seem  superior  to  what  a  witness 
said  at  a  former  trial;  for  what  is  reduced  to  writing hy  an  officer 
sworn  to  that  purpose,  from  the  very  mouth  of  the  witness,  is  of 
more  credit,  than  what  a  stander^by  retains  in  memory  of  the 
same  oath ;  for  the  images  of  things  decay  in  the  memory,  by  the 
perpetual  change  of  appearances ;  but  what  is  reduced  to  writing 
continues  constantly  the  same ;  so  that  we  cannot  be  certam  on  a 
verbal  attestation ;  but  that  some  circumstances  of  the  faa  may  be 
lost  in  the  recollection.  We  must  in  the  next  place  see  in  whar 
cases  depositions  may  be  read. 

*  ist*  They  may  be  read,  where  the  witnesses  are  dead ;  lor 

where  the  witness  is  living,  they  are  iu>t  the  best  evidence  the 

nature  of  the  thing  is  capable  of,  and  therefore  cannot  be  read ; 

but  where  the  vritness  is  dead,  the  deporition  is  allowable:  for  as 

records  are  the  invention,  that  perpetuate  the  decisbns  of  law,  so 

are  depositions  the  only  method  to  perpetuate  the  oiemory  of  the 

fact,  and  therefore  they  must  be  trusted,  where  tiie  witness  is  not 

in  being. 

Bvi^tsec  ia      adly.  Where  a  witness  is  sought  and  cannot  be  found,  you  may 

wicasM.       ^V^Q  ^^^  ^^  ^^  matter  use  his  depositions ;  for  when  it  a^tpean 

by  oath,  duit  he  cannot  be  found,  it  is  the  best  evidence,  that 

possibly  can  be  had  of  the  matter ;  for  when  a  witness  is  soiig^ 

and  cannot  be  found,  he  is  in  the  same  circumstances,  ai  to  die 

party  that  is  to  use  him,  as  if  he  were  dead* 

DcpoihiQBt       3dly%Jf  it  be  proved,  that  a  witness  was  subpoenaed  and  fell 

witacst.       ^ick  by  the  way,  his  deposition  may  be  allowed  to  be  read,  for  in 

this  case  the  deposition  is  the  best  evidence,  that  possibly  can  be 

had,  and  that  answers  what  the  law  requires. 

Chancery         But  depositions  taken  30  years  since,  were  admitted  to  be  read 

•ftioM  ^^  In  chancery,  though  the  parties  were  not  the  same,  inasmnch  as 

^ause  reuu    the  cause  related  to  the  same  land,  and  the  terre  tenants  were  parties 

Mnri^^.    to  it,  and  those  witnesses  are  since  dead,  the  plaintiff's  title  then 

not  appearing.   And  this  is  an  indulgence  of  the  chancery,  beyond 

•  God^  193,  S16.  %  Stra.  9^0.  Barn.  B.  R.  348.  i  Bac.  Ab.  305.  Gift. 
Chan.  X40.  Salk.  syS,  aSl,  lS6.  4  Mod.  14S,  a.  c.  Show.  363.  ^i  Salk.  {5S1 
691.  T.  Raym.  170.  Hob.  iiz.  1  Rol.  Rq».  679.  Hard.  232,3x5.  T.  Ra/«. 
335,  i3^.    l-iU  Abr.  3SS,  554.    5  Mod.  9,  163, 177,    1  Aik*  Rep.  445- 
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tie  siiict  rules  of  the  common  law»  and  is  admitled  from  pure  ne« 
oaatyt  in  order  that  evidence  should  not  be  lost ;  besides,  chancery 
hss  great  faith  in  its  own  examiners,  who  are  supposed  indifieient 
pcisons»  that  do  by  themselves  take  the  sense  of  the  parties  so 
Kiiaiji  diat  thereby  the  dqxKitions  stand  the  fairer  to  be  read  at 
anytime* 

4thly.  A  deposition  cannot  be  given  in  evidence  against  any  Nodcpod. 
pembi  who  was  not  party  to  the  soit»  and  the  reason  is*  because  ^^Vper* 
he  had  not  liberty  to  cross-examine  the  witnesses,  and  it  is  against  •<»>  MCputy 
oatinal  justice^  that  a  man  should  be  concluded  in  a  cause,  to 
which  he  never  was  a  party, 

Sthly.  A  man  shall  never  take  advantage  of  a  deposition,  that  Noriimi 
was  not  party  to  the  suit :  for  if  he  cannot  be  prejudiced  by  the  ^^^^^ 
deposition,  he  shall  never  receive  any  advantage  from  it,  finr  this  f^itioos  hy  ^ 
WDohi  create  the  greatest  mischief  that  couM  be ;  lor  then  a  man  ^^  Jl^ 
who  never  was  party  to  the  chancery  proceedings  might  use  against 
his  advenary  all  the  depositions,  that  made  against  him,  and  he  in 
hisown  advants^  could  not  use  the  depositions  tbM  made  for  him, 
because  the  other  party,  not  being  concerned  in  mc  suit,  had  noc 
the  liberty  to  cross-examine,  and  therefore  cannot  be  encountered 
widi  any  depositions  out  of  the  cause. 

6dily.  Depoations  before  an  answer  pur  in  are  not  admitted  to  DnoiitioM 
be  read,  unless  the  defendant  appear  to  be  in  ooihtempt ;  for  if  a  !!^'^°'Jo 
caoae  do  not  appear  to  be  depending,  then  are  the  depositions  con^  be  read,  wn. 
adered  as  vokmtary  affidavits :  for  unless  a  suit  be  shewn  to  have  been  mtJm|Ku  "* 
commenced,  it  does  not  appear,  that  the  adverse  party  had  liberty 
toctois>examioe ;  but  if  the  advase  party  had  been  in  contempt,  * 
then  the  depositions  of  the  wimessef  shall  be  admitted,  for  then  it 
is  the  6ult  of  the  objector,  that  he  did  not  cross-examine  the  wit- 
nesses, since  he  would  not  join  the  examination  of  the  witnesses. 

When  the  bill  is  dismissed,  the  rule  as  to  the  reading  oi  the  de>  Kale  of 
positions  is  this ;  wheie  the  bill  is  dismissed,  because  the  matter  is  ^^  ^^ 
not  proper  for  equity  to  decree,  yet  the  depositions  on  the  fact  in  potiiknn 
the  cause  may  be  rod  afterwards  in  a  new  cause  between  the  same  ][i^Jtil|  * 
pvti^  for  though  the  matter  be  not  proper  for  equity  to  decree, 
yet  there  was  a  cause  properly  before  the  court,  for  'tis  proper  for 
the  jurisdiction  of  equity  to  consider  how  far  the  law  ought  to  be 
idaxed  and  moderated*  and  where  there  is  a  cause  properly  before 
the  court,    however  that  cause  be  decided,  yet  the  depositions 
in  that  cause  must  be  evidence,  as  well  as  in  all  others. 

But  if  a  cause  in  equity  be  dismissed  for  the  irregularity  of  the 
0Biphinanl»  the  de^i^ions  in  that  cause  can  never  be  read ;  as 


. « 


Ythttt  a  dcTisce,  pn  a  suit  pending  b^  his.  deviscvy  briitgt  a  bill  of 
revivor,  and  several  depositions  are  takeni  and  then  the  cajise  on 
the  hearii^  is  dismissed,  because  a  devisee  claiming  ai  a  purchaser, 
and  not  by  representation,  cannot  brmg  a  bill  of  revivor  in  this 
€ase«  and  in  a  new  original  bill  exhibited,  the  de\'i$ce  canoot  use 
the  fornier  depositions ;  for  in  the  first  cause,  mistaking  the  bill 
that  he  ought  to  bring,  there  was  ho  complaint  before  the  court, 
since  the  court  allows  not  any  devisee  to' complain  iothat  oan* 
ner  by  right  of  reprtsentatiori,  andr  thdr  being  no  causd  regulariy 
before  the  coqrf,  ther^  could  be  no  depositions  in  it. 
I>«positiou  In  cross  causes  in  equity,  an  agreement  was  proved  in  one  of 
sauae.  the  ^^auses,  and  in  that  cause  it  was  not  set  forth  in  the  allegations 

of  the  bill  nor  answer;  in  the  other  cause,  the  agrrement  was  set 
forth  in  the  bill,  and  not  proved  in  the  cause,  and  an  oiider  was  ob- 
tained before  publication,  that  the  same  depositions  should  be 
icad  in  both  causes ;  and  by  the  better  opinion,  this,  night  be, 
but  since  the  ordef  was  before  publication  in  the  second  caueCf  the 
ddendant  bad*  liberty  -  to  crosB-ejtamine  the  witnesses,  on  whi€h 
particular  he  pleased,* and  the  sight  of  the.depositioni.  wiis  to  his 
advantage..  .  ;  ..  . 
Id  law  If  a  witness  be  examined  de  hem  isse^  and  before  the  coming  in 

oMiDtUob  i  of  the  answer,  the  defendant  not  being  in  contempt,  the  viritness' 
^*n*"be  ^^'  y*^  ^^'  (Jeppsiiion  shall  not  be  read,  because  the  ophite  party 
readaftttrtht  had  f&ot  the  powcr  to  cioss-cxamine  him,  and  the  rule  of  ootmnon 
dr^hofwti.  1^^  '^  ^^^^^  to  this,  that  no  evidence  shall  be  admitted^  but  whati» 

or  might  be  under  the  examination  of  both  parties. 

Otherwiie        gut  in  such  cascs  as  these,,  the  way  is  fo  move  the  court  of 

'  Chancery y  that  such  a  witness's  depositions  may  be  read,  and  if  the 

court  see  cause,  they  will  order  ,it,  and  this  order  will'  bind  the 

parties  to  assent  to  the  reading  of  such  depositions,  though  it  de 

not  bind  the  court  of  nisipriust  and  this  is  thot^ht  jujft,  becanse 

the  witn^^S'are  examined  by  the  officers  of  the  court,  who  ar» 

supposed  40  favour  neither  party^ 

Where  an-       formerly  they  did  not  inroll  their  bill  and  anslvery  but  as  it 

litloDs^!^    s^msa  the  bill  .was  left  loose  in  the  office  with  the  derke  ci  die 

be  read,  and  oflice»  ahd  wfts  thereby  subject  to  be  lost;  and  therefore,  ancient 

^  ^*  depositions  may.  be  Igiven  in  evidence  without  the  bill  and  answer. 

*  The  ancient  practice  was.  also,  that  they  never  published  the 

*  » 

*  Practice  of  Chao.  7«  i  Alk.  Rep.  459,  The  competeocf  of  a  wiCocss  ciaoot  be 
im|teachcd,  afier  publicatioo,  because  this  might  have  been  objected  te,  and  inquired 
into  upM  the  ezamioation,  by  Bar^lcke^  chancellor.  3  Atk.  Rep.  643 ;  but  «iU 
allow  citditof  a  witncR  (•  be  imptacbed  altar  pMbUcatiw^  becaind  ttts  ttsttanes^ 
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depositk)ns  in  the  life  time  ef  the  witnesses^  because  the  depod«' 
Hods  in  ffrpeiuam  rei  memoriamt  were  of  do  use  till  after  the  death 
of  the  witnesses;  but  this  practice  was  found  very  inconvenien 
because  witxiesses  became  thereby  secure  in  swearing  whatsoevef 
they  pleased^  inasixiuch  as  they  could  never  be  prosecuted  for  per- 
jujy,  the  eSect  of  their  oaths  not  being  known  till  after  their  deaths. 
Depositions  in  chancery  or  exchequer*  are  not  of  themselves  F»(ce  depo* 

•  •  • 

records,  but  they  are  oaths  in  a  court  of  record,  and  therefore  it  ^hH^^ 
seemsi  a  witness  swearing  falsely  may  be  prosecuted  either  at  and  £zehc« 
oxninon  law,  or  upon  the  statute*  because  this  is  peijury  in  a  ^lu!^,    ^ 
court  of  lecprd* 

•  ^Depositioos  taken  in  a  spiritual  court*  in  a  cause  relating  to  sointhe 
lands,  cannot  be  read*  because  they  are  no  oaths  at  all,  inasmuch  <piritu«i 
as  the  spiritual  courts  have  no  authority  to  take  depositions  relating  on  matter 
to  lands;  but  it  seems  thiey  may  be  read  when  taken  in  a  cause  in  ^dmMce^y! 
which  they  have  authority,  as  far  as  relateaTto  that  cause*  inasmuch 
as  these  are  lawful  oaths,  and  a  man  mvj  be  indicted  for  the  viola^ 
tioo  of  them,  though  fliey  be  not  •aths  in  a  court  of  record. 

f  A  decree  in  chancery  or  excbeqiur  may  be  given  in  evidence* 
and  so  may  a  sentence  in  the  ecclesiastical  courts,  for  their  judg* 
ments  must  be  of  authority  in  those  cases,  where  ^he  law  gives 
them  a  jurisdiction ;  for  it  were  very  absurd,  that  the  law  should 
give  them  a  jurisdiction*  and  yet  not  suffer  what  is  done  by  force 
of  that  jurisdiction  to  be  full  proof,  for  that  were  to  suppose  they 
were  incompetent  judges*  where  they  had  jurisdiction* 

Another  way  of  perpetuating  the  testimony  of  a  person  deceased,  Verdkt 
b  by  giving  the  verdict  in  evidence,  and  thtf  oath  of  the  party  de*  Jemw*"*^** 
ceased  \  where  you  give  in  evidence  any  matter  sworn  at  a  former 
trial,  it  must  be  between  the  same  parties*  because  otherwise  yon 


mml  HI  fach  casei  were  not  material  to  the  meritrof  the  cause ;  yet  not  where  a  com- 
onriflo  ii  10  fo  (o  Ibteign  parts,  becaute  this  would  inlioiiice  a  certaiii  method  of  delay, 
■olessne  penon  is  England  caa  swear  to  (he  penon's  credit,  by  Hardwickt^  chancellor. 
3  Atk.  Rep.  64S. 

*  2  Sid.  454.    March,  no.    Sty),  i.    Cro.  Jac.  46J. 

i  xMod.  «3i^  a  Sm.  960,  961.  Eq.  ibr.  127,  Src.  Ch»  Vnc.  59,  64,  fiC, 
%iu  10 Mod.  4a,  43,  44,  74,  xoS,  109,  i«6.  Vera.  53, 41J.  i  Vero«  471,  591, 
547,  555,  603.  Fiizgib.  197.  Lord  Raym.  734,  893,  936.  P.  Will.  Rep.  414, 
4i{.  S  Mod.  7^,  j8i,  322.  9  Mod.  66.  11  Mod.  210  to  an.  Gilb.  Eq.  rep.  2, 
203,ftc  12  Mod.  Hi  85*  '3*1  aiS»  *3'»  3o?»  3 '©t  319*  339»  34»t  343»  37«»  394* 
4J4»494t5»»S**»5S5iS<»S»$79t6o7'  Stra.  95,  i6«,  3*S.  Set  Bam.  K.  B.  243. 
2  Sirs,  960,  1 15 1,  ia#».  2  Rol.  ab.  679.  Wils.  Rep.  K.  B.  124,  125.  .  Cas.  tenp,  ^ 
Hadw.  12.  A  seoteocc  of  divorce  in  the  ecclesiastical  courti  pleaded  on  a  prosecutioa 
far  bipmy,  in  the  house  of  lords  rejected,  after  advising  with  the  judges*  Duchess  of 
Kiirgstni's  trial  in  XI  Vd.  Sum  Tsials,  edition  1776. 
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dispossess  your  advorsary  of  the  liberty  to  cross  examine ;  beiidci« 
otherwise  you  cannot  r^larly  give  the  verdict  in  evidence  and 
when  you  cannot  give  the  verdict  in  evidencct  you  cannot  ghfe  the 
oath  on  which  it  was  founded*  for  if  you  cannot  shew  there  waswch 
a  cause*  you  cannot  shew  that  any  person  was  examined  in  tbt 
cause  and  without  shewing  there  wasacause*  no  man's  oath  can  be 
given  in  evidence*  inasmuch'^as  that  appqus  to  be  a  voluntaiy  aflUxrit. 
Wkat  amaii      What  a  man  himself*  that  is  living,  has  sWorn  at  one  trial,  caa 
Xrtai  cannot   never  be  given  in  evidence  at  another  trial  to  support  him ;  though 
at  woSw!    ^^^  ^  witness  has  said  in  discourse*  may  be  given  in  evidence 
to  support  him ;    because  the  same  oath  at  another  trial  is  no 
evidence  of  the  truth  of  any  man's  swearing;  for  if  a  man  be  of 
that  ill  mind  to  swear  falsely  at  one  trial*  he  may  do  the  same  on 
the  other*  on  the  same  inducements;  but  what  a  man  says  in  dis- 
course without  premeditation  or  expectation  of  the  cause  in  qucs- 
tion*  is  good  evidence  to  support  him ;  but  if  a  man  have  sworn 
at  one  trial  different  from  what  he  hath  at  another*  this  is  good 
evidence  as  to  his  discredit.     In  the  case  of  the  Bishop  dfUhnoky. 
Sir  ff^tUiam  ElKs  and  others  t  A.  D.  1722**     Upon  a  bill  for  tithes, 
as  rector  of  Barney^  in  the  county  of  Lincoln,  the  defendants  in« 
sisted*  that  the  lands  were  parcel  of  one  of  the  greater  monaste- 
ries* dissolved  by  the  statute  of  31  H*  VII  I.  c.  13. 
^*^kl»       ^  decree  was  ofiered  to  be  read  in  evidence*  wherein  Sir  Thonua 
Sa  theieitee  Skiftvithp  lessee  of  the  then  Bishop  of  Lincoln*  was  plaintiff 
telVbe^ra.    sig^in'^  ^^e  then  tenants  of  the  land ;  but  it  was  objected  to  the 
pfopriaiOT     reading  of  it;  for  that  no  admission  of  the  lessee  shall  bind  him 
admUted^   that  has  the  inheritance*  and  who  was  no  party  to  the  decree. 
J^^^*°         But  by  the  opinion  of  the  Lord  Chief  fiaron  Montague,  and 
Baron  Price,  it  was  read ;  who  said*  they  should  have  mads  no 
doubt  of  reading  it,  if  the  lessee  had  prevailed;  and  therefore  diey 
$aw  no  reason*  why  it  ahould  not*  since  he  did  not  prevail;  bot 
Baron  Page  was  of  another  opinion*  and  his  reasons  seemed  to  be 
the  better, 
ivcrecft.        The  case  of  Benson  v.  Olivet  A.  D.  1730*  was  an  important 
lead  becaim  decision^  viz.  that  where  an  impropriator's  right  to  tithes  is  ad* 
JJ^^^**^  mitted,  and  the  defendant  pleads  an  exemption,  he  mustpnife 
Uo4«.         his  own  exemption*  and  the  impropriator  is  not  driven  to  prove 
payment  of  tithes  to  him*  though  lay*  any  more  than  if  he  had 
been  an  eccleriastic*    Several  points  upon  admission  of  evidence 
occurred  there,  which  were  ist +,  a  decree  in  1673,  was  offered  to 

*  Ruob.  1(9.  f  Bunb.  %t^. 
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Reproduced  in  evidence  wherein  the  then  impropriator  vm  plain- 
tiff, and  £fm»//r  defendant,  and  wherein  the  plaintiiTs  title  was 
affirmed ;  but  the  court  would  not  permit  this  decree  to  be  read, 
because  the  now  plaintiff*  could  not  shew,  that  the  defendant 
daimed  either  the  same  lands,  or  under  the  same  title  as  Semain. 

2.  It  was  objected  for  the  plaintiif,  that  the  defendant's  producing  Minitccr^ 
minister's  accounts  34  and  35  U.  VIII.  was  not  sufficient,  beiog  temn.  Hea. 
subsequent  to  statute  31  H.  VIII.  c.  13,  but  that  heougbfto  ^^^^L 
aheir  the  surrender,  or  when  It  came  to  the  crown,  but  this  ob«  read* 
jectioo  was  over-ruled. 

3.  A  deed  was  produced  by  the  plaintiff,  dated  30th  March,  z  6901  ^^^  4^  v- 
and  it  was  admitted  it  was  old  enough  to  be  read  without  proof:  itsdc'"^ 
but  Baron  Carter  objected,  that  the  pkuntiiF  should  ^ve  some  ac- 

ooum  how  he  came  by  it ;  but  the  Lord  Chief  Baron  said  he  could 
not  see  the  use  of  that,  and  it  would  be  very  inconvenient,  for  then 
thece  must  have  been  an  interrogatory  to  prove  this  matter  by  de- 
posidons;  for  it  could  not  be  enquired  into  on  the  order  to  prove 
exhibits ;  and  the  deed  was  read  at  last,,  but  by  consent,  though 
therest  of  the  barOns  seemed  tabe  of  opinion  with  the  Lord  Chief 

BlIOQ*. 

4.  Another  deed  in  1694  was  ofiered,  but  objected  to  by  the  de-  a  deed  j; 
faxbnt,  as  not  being  old  enough  to  prove  itself  i  and  by  the  court,  J^I'i^ 
this  deed  was  not  admitted  to  be  read ;  for  though  sometimes  35,  P<«*«  '^^»^ 
or  even  30  years  have  been  thought  sufficient,  yet  not  where  it  is 
objected  to;  but  the  usual  rule  is  40  years. 

5.  The  plaintiff*  had  brought  an  action  on  the  statute  of  2  and  Verdict  ooc 
3Edw.  VI.  c.  13.  and  obtained  a  verdict,  which  he  offered  now  £^t& 
in  evidence  ;  but  it  was  opposed,  because  this  Was  a  matter,  which  ^^  '*»*• 
bppened  after  issue  was  joined  in  this  court;  and  the  plaintiff'  not  rtad. 
being  able  to  prove,  that  that  trial  was  for  the  same  lands,  the 

com  refused  to  admit  it. 

In  1 78 1,  Asbby  v.  Potverf.    An  original  bill  for  tithes  by  the  Bill  and  »• 
Kctor  was  revived  by  his  executrix.    The  defence  was  moduses.  admiticd  » 
It  was  allied,  that  a  bill  bad  been  filed  about  1680,  by  the  rector  ?">«« 
iguoit  an  occupier,  where  the  occupier  set  up  a  modus  different 
fi«n  die  present.    There  was  likewise  a  terrier  of  1697,  stating, 
the  rector  to  be  entitled  to  all  tithes  great  and  small,  and  making 
mention  of  a  rate  tithe  of  40J.  in  one  district,  whence  it  was  in* 
fcned,  that  no  such  existed  in  the  rest  of  the  parish. 


*  Bat  Qu.— Whetfier  B«na  CarttrU  were  not  (he  better  epinioa. 
t  4  Cwill.  MS.  ujS. 
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(On  the  oflEer  to  read  the  above  lull  and  answer^  it  was  objeded 
that  nothing  appeared  to  have  l>een  done  in  conseqisence  of  the 
snsweff  and  the  lands  could  not  be  identified.    But  diis  was  an- 
swered by  saying»  that  there  was  evidence  to  shew,  that  die  whok 
of  the  now  defendant's  lands  were  in  the  occupation  of  the  former 
defendant.    And  the  court  held  it  to  be  admissible,  if  the  hods 
could  be  identified.    Depositions  were  read  fot  that  purpose ;  ixit 
these  being  too  loose,  the  answer  was  rejected.    To  diew  the 
magnitudcTof  the  present  value,  the  plaintifFgave  evidence  of  as- 
^ssments  of  the  tithe  to  the  poor  rates,  which  on  debate  was  ad- 
mitted:  but  the  assessments  from  some  townships  only  being 
produced,  it  amounted  to  nothing.) 
Eviacnce  in      jn  Morgan  v.  Neville^ ,  1773,  the  court  qf  Excheqtier  decreed 
cause  be.      a  custom  of  Carrying  every  loth  meal  of  milk  to  the  church  poich, 
Mrtlet  *^  without  sending  it  to  a  jury  frechmante  Adams  B.)  and  the  phin* 
mitied.        tiflTs  counsel  proposed  to  read  depositions  taken  in  a  former  came 
between  the  same  parties.    The  defendant's  counsel  insisted,  that 
It  was  not  competent  to  the  plaintiff  to  read  them :  but  this  ob- 
jection was  over-ruled,  it  appearing  to  the  court,  that  the  same 
question  was  in  issue  in  that  cause.     The  depositions  were  accoid- 
ingly  read  for  the  plaintiff,  and  also  the  depositions  taken  in  Ais 
cause  on  behalf  of  the  defendant. 
Dei^itiom        Though  the  case  of  Scott  v.  AlJgood^,  A.  D.  1792,  ended  in  a 
l^hcr'uDds    eompronTMze;  yet  in  the  cause  it  appeared,  that  a  bill  hadfor- 

•***8uit**Sn.  "^^"^'y  ^^^  ^'^  ^y  ^***  ^^^''»  against  a  person  of  the  name  of 
iMt  be  read.  ElHot  for  agistment  tithe,  and  Elliot  had  insisted  on  a  modus  of  U, 
for  hay,  and  agistment  for  the  ancient  farm,  which  he  occupied, 
and  which  was  called  Haughton  Strother.  In  that  cause  a  person 
of  the  name  of  Pickering  had  been  examined  as  a  witness,  and 
was  since  dead.  The  cross  bill  stated  those  facts,  amd  stated  the 
evidence  which  Pickering  gave  in  that  cause,  and  interrogated  Dr. 
Scott 9  whether  Pickering  did  not  give  such  evidence.  Dr.  Scott  in 
his  answer  said,  he  did  not  recollect  what  evidence  Pickering  ga«, 
and  for  the  particulars  of  it  referred  to  his  deposition  taken  in  that 
cause.  The  defendant's  counsel  having  read  this  passage  in  Dr. 
Scott^i  answer,  oSisred  the  deposition  of  Pickering  m  evidence,  and 
insisted,  that  whatever  doubt  there  might  be  whether  it  wouM  be 
evidence  otherwise,  Dr.  Scott  had  made  it  evidence  by  referring  to 
it  in  his  answer,  which  was  the  same  thing,  as  if  he  had  stated 
the  deposition  in  his  answer ;  and  that  a  defendant  by  referring  t9 

•  3  Gwl.  1045,  Eyre's  MS.  +  4  Gwlf^  MS.  7369. 
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loy  paper  mdces  it  evidence ;  as^  when  he  refers  to  the  answer  of 
other  defendants. 

But  the  court  rejected  the  evidence,  and  said»  that  the  modus 
Ktup  by  EUi4tt  being  for  a  particular  farm,  which  was  not  in  the 
occupation  of  any  of  the  parties  in  this  suit,  could  not  be  evidence 
in  this  cause ;  and  that  Dr.  Sceti  by  referring  to  it  in  his  answer  did 
not  make  it  evidence,  for  it  amounted  only  to  saying*  that  he  did 
not  recollect  the  deposition,  and  that  it  would  speak  for  itself* 

In  a  very  recent  case,  BUngwortb  v.  Leigh  \  A.  D.  1800,  a  ^^^'^^^ 
bill  was  filed  in  the  Exchequer  for  agistment  tithe  by  the  vicar  rien  admit* 
against  the  impropriatiix,  and  as  the  whole  of  the  case  turned  upon 
the  admissibility  of  evidence,  it  cannot  but  prove  interesting  and 
instnictive.  The  bill  in  this  case  was- filed  by  Doctor  IHingrvortb, 
as  vicar  of  Filhngliyf  in  the  county  of  fFarwtck^  against  the  ho* 
nouiable  Mrs.  Leigh,  the  impropriatrix  of  the  rectory,  and  a  Mrs, 
Baker,  one  of  her  tenants ;  and  the  principal  object  of  the  suit  was, 
die  recovery  of  agistment  tithe. 

In  support  of  the  claim,  the  vicar  produced  the  minister's  ac« 
counts  fjom  Michaelmas  27  to  Michaelmas  2&Hen«  VII !•  which 
stated  the  rectory  to  consist  only  of  garbs  and  hay.  Firma  rec^ 
tm£  di  FiUongUy^  qua  selummfido  consistit  in  garhis  et  foeno.  He 
shewed  too,  from  an  ecclesiastical  survey  taken  in  26  Hen*  VIIL 
die  relative  value  of  the  rectory  and  vicarage  at  that  time,  infer- 
ring from  the  great  proportion,  which  the  value  of  the  hitter  bore 
to  diat  of  the  former,  that  the  vicarage  must  have  had  all  the  small 
tidies.  The  next  evidence  was  a  suit  in  1654,  instituted  by  two 
persons  of  the  name  of  Holhiche,  as  lessees  of  the  rectory  claim- 
iigi  among  other  tithes,  that  of  herbage.  The  defence  then  set 
op  was,  that  the  rector  was  never  seised  of  the  herbage  tithe,  and 
that  it  was  due  to  the  vicar  if  to  any  one,  The  decree  in  this 
cause  was  not  produced,  nor  any  thing  more  than  the  bill  and  ati- 
swer.  This  evidence  was  followed  by  the  production  of  several 
terriers,  some  of  which  stated  the  vicar  to  have  all  small  tithes  ge-  , 
ftcrally,  and  others  gave  him  expressly  and  in  terms  the  herbage 
of  barren  cattle ;  and  three  of  those  of  the  latter  description  bore 
the  signature  of  a  person>  who  was  at  that  time  the  lessee  of  the 
rectory.  It  was  in  proof,  that  all  the  vicarial  tithes  had  been  time 
oiit  of  mind  under  a  gerieral  composition. 

The  first  of  these  terriers,  which  the  vicar  produced  was  signed 
by  the  church-vrardens  only.    Two  objections  were  taken  to  it: 

••4  Owil.  16x5.  ,  • 


tao  dfjLttMftSc.  cmtrmng  Tlthit 


tst.  It  was  insisted  that  it  was  no  terrier  at  all»  becaoie  nude  bf 
'  the  churdi-waxtfens  onTf.  and  not  sigped  by  the  vicar:  that  ths 
Bnmster's  ngnature  was  essential  to  give  the  instrument  the  chs- 
racter  of  a  terrier  r  that  where  it  wanted  that  signature*  the  court 
had  (rften  refused  to  receive  it,  though  it  came  from  the  minister 
himself*    2dly»  it  was  insisted^  that  even  supposing  it  to  be  a  pro- 
per terrier,  yet  that  it  could  not  be  admitted  in  evidence  in  this 
cause  as  against  the  rector,  because  not  signed  by  any  person 
:  cbiming  under,  or  on  the  part  of  the  rector. 
Atttheotiei^    ,  I,j  answer  to  this  it  was  said,  that  notwithstanding  this  infer* 
mality,  the  instiunnent  in  question  must  be  considered  as  a  tcrria: 
that  it  purports  to  be  an  account  of  the  church,  is  rigned,  as  &ras 
'  it  goes,  by  the  proper  officers,  and  comes  out  of  the  proper  oflkd 
•  the  bishop's  registry :  that  terrien  were  often  signed  l>y  carates 
'  only,  and  yet  were  received  in  evidence :  that  they  werfe  entitled  lo 
credit,  because  returned  to  the  bishop  upon  oath :  that  the  objec- 
tion, that  it  was  not  signed  by  any  one  on  the  part  of  the  rectc)r» 
bad  been  often  over-ruled :  that  terriers  were  so  received,  because 
evidence  of  reputation,  and  they  were  here  dFered  to  prove,,  that 
of- which  reputation  was  evidence:  that  the  terrier  in  quesdoo,  be- 
sides coming  from  an  unsuspected  place,  was  signed  by  persons 
perfectly  disint^ested,  to  whom  it  was  a  matter  of  entire  ifxCf- 
.  ference,  whether  they  paid  to  the  rector  or  tb&  vicar ;  at  the  saflK 
titne  that  it  w^  of  importance  to  them  to  ascertain,  to  whidi  of 
.  them  they  were  to  make  their  payment^  in  order  that  they  mi^t 
.not  be  liable  to  make  it  twice  over« 

'  The  court  were  of  opinion  that  ^he  ^rricr  vras  admissible,  for 
:lhat  it  had  been  recognized  in  the  character  of  a  terrier  by  die 
.•spiritual  court:  that  such  an  imperfect  terrier  had  bee»o&eaiti- 
.cetvedof  late  in  this  court:  that  it  was  true,  that  Lord  Chief  Bt 
MiskSfynaer  had  once  rejected  it,  but  that  he  had  afterwards  cfasngdl 
hk  opinion,  and  since  that  time  it  had  been  uniformly  i^eoeivel'' 
|hat  the  present  terrier  war  signed  by  personsnot  only  no  way  in^ 
^erested ;  but  whose  duty  it  was  from  their  official  eitusitifin  to  <h> 
it:  and  that  the  want  of  the  viears  sigoatiut  ayade  it  a  stitioget 
{iece  of  evidence  in  his  favour*  ' 

:^  The  case  ao  made  out  by  theTicar  wastnet  by  the  impf«|aii^ 
irix  with  the  ibUowing  evidence.  She  ftst  pfodueed  wtiOk  ef 
iniecedent  date  to  those,  which  -had  been  brooght  by  the  malt  soM 
of.  which  ware  signed. by  the  vicat  only }  but  none  of  tlMm-inilt 
any  mention  of  a^stmeot  tsthe,  and  one  of  them,  dgp^hf  th^ 
vkar  and  .cburch-^wardea^  puiperted  to  bo  *'  jb$  4ucmit  tf-iJH^ 
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thinp  as  are  due  and  tithabk  to  the  vicar  of  the  parish  of  Fillong^ 
i^."  She  next  produced  the  deposition  and  decree  in  that  suit» 
the  title  and  answer,  in  which  had  been  brought  forward  by  the 
ricar.  That  decree  gave  the  rector  a/,  for  every  pound  rpnt,  for 
the  agistment  tithe ;  and  it  purported  to  proceed  (among  other  evi- 
dence) upon  two  very  ancient  accounts  in  the  time  of  Edw.  IV. 
But  this  decree  was  only  against  one  of  the  defendants,  Taylor ; 
nor  did  it  appear,  that  the  cause  was  ever  brought  to  a  hearing 
again*>t  the  others.  And  Taylor  appeared  to  be  occupier  only  of  a 
particular  piece  of  land,  formerly  parcel  of  Fillongley  park*  %e 
then  read  depositions  in  another  cause,  by  which  it  appeared  that 
Kveial  compositions  had  been  received  for  the  herbage-tithes  of 
Ftlbngky  park  by  a  Mr.  Paulett^  the  then  impropriator.  She 
afterwards  offered  in  evidence  the  books  of  former  lessees  of  the 
ndory,  the  entries  in  which  s)>ewed  the  receipt  of  sums  of  money 
ibr  the  herbage  tithe,  and  some  of  those  entries  were  made  by 
those  veiy  lessees,  who  had  signed  the  terriers  acknowledging  the 
vicar's  title  to  the  herbage  tithe. 

The  admissibility  of  this  last  evidence  was  strongly  objected  to  AdiBlnibU 
by  the  vicar's  counsel.  They  said,  that  although  a  parson's  hook  JS'i^bSSTf. 
might  be  read,  yet  that  of  an  impropriator  or  his  lessee  could  not: 
that  a  spiritual  rector  or  vicar  was  under  no  temptation  to  fabricate 
evidence,  having  no  estate  which  he  could  dispose  of,  nor  any  in* 
tetest  beyond  his  own  incumbency :  that  the  impropriator  had  the 
inheritance,  the  lessee *an  assignable  interest ;  that  they  therefore 
bad  both  of  them  strong  inducements  to  fabricate,  inasmuch  as 
Ae  saleable  ihterest  of  the  latter,  and  the  reversionary  estate  of 
the  former,  might  be  greatly  benefited  by  it:  that  the  case  of  the 
prson's  book  respecting  his  tithes  had  alvirays  been  considered  as 
I  solitary  exception  to  the  general  rule :  that  k  was  so  stated  to  be 
by  Lord  Kenyon  in  the  case  of  Outram  v.  Mortwoodt  5  Term 
Rep.  123,  that  it  was  not  therefore  to  be  built  upon  as  establishing 
a  principle,  nor  to  be  followed  into  all  its  consequences :  that  the 
books  of  a  receiver  charging  himself  with  the  receipt  of  money,  ia 
BKh  a  case  might  be  admitted,  because  there  is  no  suspicion  of 
fotgery,  the  receiver  having  a  direct  and  immediate  interest  to  the 
contrary;  it  not  being  supposable,  that  he  would  charge  himself 
with  money,  which  he  had  never  received:  that  these  books. could 
iM)t  be  admitted  as  evidence  of  reputation,  because  reputation 
itsdf  would  be  no  evidence  in  this  case,  where  it  is  to  prove  a  par- 
ticular fact :  that  there  was  no  instance  in  a  question  simply  of 
tithes,  wheie  the  books  of  a  former  impropriator  had  been  re- 
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ccivcd  to  assist  the  claim  of  the  present  iinprq>riator;  that  in  the 
anonymous  case  in  Bunh.  46.  *  It  is  true  the  books  of  the  inl- 
propriator's  predecessor  were  admitted:  but  that  was  not  a  suit 
for  tithes,  but  for  mortuaries :  besides  that  case  of  fVo^dnortb  v. 
Lord  Cobham,[Bunb.  180.)  was  clearly  distingnisliable  from  the  pre- 
sent; for  the  entries  there  admitted  were  not  those  of  a  former  im- 
propriator or  his  lessee,  to  support  the  claim  of  the  plaintiff,  im- 
propriator, but  were  the  accounts  of  a  stew^ird  of  the  father  of  the 
defendant,  a  parishioner ;  and  those  accounts  stood  clear  of  all  sus- 
picion, the  stewafd  having  no  interest  to  induce  him  to  state  such  a 
payment  to  have  been  made  to  the  vicar,  if  in  point  of  fact  it  had 
not  been  made. 

But,  per  curiam,  the  question  is,  wlicther  there  be  any  degree  of 
influence  upon  the  mind  of  a  lessee  more  than  on  that  of  a  rector 
,  or  vicar,  whose  books  are  constantly  received  to  support  the  de- 
mands of  his  successors.  It  would  be  of  no  avail  to  a  lessee  to  fa- 
bricate, since  he  could  not  make  what  he  might  insert  evidence 
,  during  the  term,  either  for  himself  or  his  assignee.  These  arcgc- 
neral  accounts  of  the  receipts  made  during  the  term,  and  seem 
eniiled  to  the  same  credit  with  the  entries  made  by  a  parson 
during  his  incumbency.  Lord  Kenyon  could  not  mean  to  say,  that 
the  case  of  a  parson's  books  was  the  only  exception  to  the  general 
rule,  that  any  other  case  falling  within  the  same  principle  wouM 
not  be  admitted. 

,  It  appeared  from  these  books,  that  in  the  years  1718,  17191 
and  1720,  the  lessees  had  received  in  several  instances  for  the  her- 
bage tithe;  but  that  in  1727,  1728,  and  1729,  there  were  no  re- 
ceipts by  them  of  that  species  of  tithe ;  and  upon  the  whole,  of  at 
least  a  hundred  occupiers  in  the  parish,  only  two  or  three  had  ever 
paid  it.  It  also  appeared  from  these  entries,  that  the  lessees  had 
received  a  composition  for  coppice  wood,  a  circumstance,  which 
was  relied  upon  as  negativing  the  extreme  restriction  of  the  mi- 
nister's accounts,  and  shewing  that  the  solummodo  was  incorrect. 

^ 

*  Thaicaieic  as  follows:  "Upon  a  bill  by  an  impropriate  rector  far  a  moftiAry, 
the  book  of  some  of  the  impropriate  predecessors,  was  o6cred  to  be  read  in  evidecce, 
^hcieia  were  entries  of  payments  of  mortuaries ;  but  it  wai  object«dy  that  liUboush  a 
parson's  book  (who  is  only  tenant  for  life,  and  therefore  not  suppoeed  to  enter  «cy  thim 
with  ^rtiality  to  hit  successor)  may  be  read.  Yet  the  book  of  a  lay  impropriator,  wHd 
lias  the  inheritance,  ought  not  to  be  read.  To  this  it  was  answered,  that  the  book  of  a 
lord  of  a  manor,  who  ha!>  the  fee,  is  admitted  as  evidence  of  quit  rents.  {SeJfmtgre,  if 
the  bare  entry  of  a  lord  of  a  manor  in  his  book  be  evidence,  thou^  a  bailiflT't  accouotst 
Vkhere  it  appears  the  rents  have  been  paid  and  allowed  in  the  accouato,  are  admitted  jb 
evideooe.)    Per  Curiam,     Let  the  book  be  xead. 
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T,hcse  written  documents  were  followed  by  some  parol  evidence* 
A  former  tenant  of  a  piece  of  pasture  called  the  deep  moor  deposed^ 
that  be  had  paid  to  the  lessees  of  the  rectory  for  eleven  years  lox. 
fir  annumt  for  herbage  tithe,  and  had  also  paid  during  part  of 
that  time  Zr .  6d.  per  annum  to  the  vicar,  but  what  he  had  paid 
this  last  sum  for  he  knevy  not,  and  had  discontinued  it  at  the  de- 
fire  of  his  landlord.  Two  or  three  other  witnesses  stated,  that 
the  lesses  of  the  rectory  had  insisted  upon  an  herbage  tithe  in  those 
)'cars,  when  the  lands  were  not  ploughed. 

Upon  this  evidence  the  court  directed  an  issue,  to  try  whether 
the  vicar  were  entitled  to  the  agistment  tithe,  which  came  on  to 
be  tried  at  the  summer  assizes,  1799,  at  fFartuick,  before  Mr. 
J.  Heath,  when  a  verdict  was  found*  in  favour  of  the  vicar, 
UjXMi  the  trial  of  the  issue,  the  counsel  for  the  impropriatrix  of- 
fered in  evidence  depositions  in  a  suit  between  Holbeche^  a  former 
lessee,  and  ff^adcocky  an  occupier,  but  produced  neither  bill  nor 
answer. 

It  was  objected  by  the  vicar  s  counsel,  that  without  the  bill  atul  D«pp«>t»<»n» 
answer,  or  proving  that  all  due  diligence  bad  been  used  to  dis<  evidence 
co\*er  them,  but  without  eiFect,  and  giving  collateral  proof  of  their  j|ci*n"euher 
contents,  these  depositions  could  not  be  received:  that  it  was  ne-  bill  or  ao- 
cessary  to  produce  the  bill  and  answer,  in  order,  that  it  miglit  be  J^  any'  *'^* 
seen  who  the  parties  were,  and  what  were  the  questions  in  issue  P"°^*  ®^    , 
between  them,  because  the  depositions  could  be  evidence  only  be-  tcnis. 
tween  the  same  parties,  or  those  claiming  under  them,  and  upon 
the  same  point :  that  it  was  clear  from  the  depositions  themselves, 
that  the  vicar  was  not  a  party  to  the  suit,  because  he  was  examined 
as  a  witness ;  that  the  suit  therefore  was  as  to  him  res  inter  altos 
<uta:  ihat  the  only  ground,  upon  which  it  could  be  contended 
they  might  be  admitted  was,  where  hearsay  or  reputation  were 
evidence :  that  hearsay  could  not  be  evidence  in  this  case,   because 
it  was  to  prove  a  particular   fact:  that  the  very  depositions  them-  * 

selves  were  confined  to  the  claim  of  agistment  tithe  in  a  particular 
pliice,  and  did  not  affect  to  speak  of  the  general  custom  of  the 
parish.  The  learned  judge  was  clearly  of  opinion,  that  they  were 
inadmissible  and  accordingly  rejected  them,  and  cited  Gilb.  6^. 
SiTTbomas  Raymond,  336.  Ntwburghw.  Neuiburgh,  i  Br.  P.  C. 
347.  Baler  w  Sweet  Bun,   91.  Aftderlon  v.  Magawley^  3  Br,  P. 

*  At  ihs  irial,  ibt  vlc.^r  produced  the  minifter's  accounts  for  three  lucressive  yeart, 
(he  whole  time  the  rector/  was  in  the  hands  qI  the  crown.  The  rectory  w;s  ap^copriaicd 
I*  the  pfiory  of  Miit:*tct, 
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C.  208.     A  new  trial  was  moved  for  upon  two  grounds :  ist, 
that  the  learned  judge  was  mistaken  in  rejecting  the  above  evidence ; 
andly»  that  the  verdict  was  against  the  weight  of  evidence.    And 
the  court  granted  a  new  trial*  expressly  upon  both  of  these  grounds, 
but  gave  no  reasons  that  have  been  reported,  why  they  thought  the 
evidencey  which  the  learned  judge  had  rejected,  ought  to  have 
'  been  admitted.     Upon  the  second  trial  a  verdict  was  found  for  the 
impiopriatrix*  where  the  matter  ended. 
tlwoThl*'       ^"  Travis  V.  Cbalhner*  and  others ,  1 78 1,  a  point  of  evidence 
parson  and     arofie  and  was  thus  determined :  viz.  whether  a  verdict,  which  had 
iiTLidcno!'    been  given  between  the  same  vicar  and  other  occupiers  on  the 
'°*hc  rk  *^  question,  •*  whether  the  payment  called  the  tilth  penny  were  paid 
point  be.      '*and  payable  in  lieu  of  tithe  hay/*  in  which  the  affirmative  was 
pI^MMiand     foondf  were  admissible  evidence  in  this  cause.     The  objection 
another  oc-    ^35  •«  ^fs  inter  alios  acta :"  but  the  court  said,  that  in  these  cases, 
a  decision  between  the  vicar  and  one  occupier  was  evidence  in  a 
case  between  the  vicar  and  another  occupier,  and  to  exclude  the 
evidence  would  end  in  the  exclusion  of  nine-tenths  of  the  evidence 
in  this  and  all  similar  causes :  but  that  the  evidence  was  at  the 
same  time  open  to  all  imputation  of  fraud,  collusion,  mistake, 
&c. 
of*wmea"*      '^^^  Written  doctiments  next  to  records  of  the  court,  which  arc 
^fidcflce.       frequently  required  to  be  proved  in  tithe  causes,-  are  endowments, 
terrien»  deeds  of  composition,  and  other  deeds,  parsons*  books  of 
account,  &c.     We  liavc  before  remarked  (p.  in,}  that  the  law 
favours  the  endowment  of  vicars,  that  after  long  continuance  of  an 
appropriation  without  proof  of  the  instniment;  the  vicarage  shall 
be  supposed  or  presumed  to  have  been  lawfully  endowtd.     Btit 
when  a  copy  of  the  endowment  is  to  be  proved  in  coKjt,  the  ge- 
neral rules  of  evidence  are  to  be  observed  t. 

•  3  Cwill.  1237. 
,  f  .Xhe  reader  will  (ind  a  copy  of  an  old  endowment  in  App.  No.  LI  1 1.    Tltt- 
Jtcv.  Mr.  BaiemJHf  in  bis  bcfore-mcniiooed  puMication,  gives  ihis  useful  iaformatiM 
coaceraing  codowmepts.    **  Wherever  the  tlihes  of  any  chuich  are  dirided,  aud  ibeic  b 
a  vicarage  endowed,  in  order  10  know,  how  they  were  originally  appropriated  and  appor- 
tioned, and  to  which  ooly*  therefore,  the  rectrr  and  ?icar  are  now  re»pccrivrly  c&iiilcd, 
tht  only  way  is  to  cofttiiU  the  endowment ;  the  original  iobtrument  if  yet  existing, '  miy 
be  met  with,  eiiher  10  the  regtstery  cfiice  of  the  bishop,  or  of  ihe  dean  and  chapter  of 
the  diocesff  or  augmeotation  office,  Nexv  PttUie^yardt  London -y  and  a  copy  piocured  of 
such  endowmeor,  from  the  register  of  the  said  office,  or  bis  deputy. 
^   •*  The  iirtt  of  the  above-zneniioDed  offices,  is  ihe  most  likely  10  meet  with  the  co* 
dowmetits  of  all,  or  any  particular,  vicarage  in  any  diocess.     But  such  as  arc  not  ro  be 
found  in  any  of  tbcm«  must  cither  have  been  entirely  lott  or  destroyed,  or  carried  w 
Rittnc^  with  many  ather  records  of  ihc  like  o«k(ure,  at  the  tine  of  the  dis^^olution  of  the 
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The  case  of  P«//j  V.  Durant^,  1796,  turning  wholly  upon  the  Case  00  tht 
admissibility  of  evidence  of  an  endowment  and  an  inspeximust  I  ^*eni"^*^ 
conclude,  that  both  the  arguments  of  counsel,  and  the  opinion  of  ment  and  en 
the  court  will  afford  more  instruction  upon  the  general  subject 
than  any  thing  extracted  from,  or  grounded  upon  the  decision  of 
that  case.  The  plaintiff  claimed  tithes  as  vicar  of  Fiixtoh,  in 
Suffolk,  He  offered  as  evidence  of  his  right,  an  instrument  with* 
out  a  seal  remaining,  which  purported  to  be  an  endowment,  dated 
1321,  and  another  dated  1412,  having  a  s^eal  annexed,  purporting 
to  be  an  inspeximuSf  under  the  seal  of  the  Bishop  oi  Norwich  %  and 
containing  a  copy  of  the  former,  which  it  stated  to  be  then  in  the 
r^istry  of  the  diocess.  These  two  papers  belonged  to  and  were 
produced  by  Mr.  Astle^  (the  keeper  of  the  records  in  the  tower, 
and  himself  a  considerable  collector  of  ancient  MSS.)  who  had 
purchased  them  at  the  sale  of  the  efi^ts  of  the  late  Mr*  Martin^ 
an  eminent  collector  t. 


aaoMierin,  or  not  long  after  at  the  reformatron.  It  may  perhaps  be  of  some  ttiiand 
adnntage  here,  to  advise  every  vicar,  who  may  chusc  to  apply  to  aoy  of  the  above  ofl^et 
&r  a  copy  of  the  eadofvmeot  of  his  vicarage,  to  give  particular  directions  to  have  what 
il  called  an  extended  copy^  that  i«,  one,  in  whtch  all  the  words  arc  written  out  at  full 
length." 

"  For  the  originals  are  all  io  such  old,  uncouth,  obsolete  latin  ;  without  either  irtopt 
ereapitaf  letters,  and  in  so  very  antique  and  uqcommoD  a  character,  with  all  the  words 
so  abbreviated,  that  unless  accustomed  to  ihe  reading  of  such  writings,  he  will  be  able  to 
nake  out  a  column  of  Egyptian  hieroglyphics  as  soon  as  one  seatence  of  his  endowment 
io  its  original  state*  And  it  may  perhaps  be  of  equal  use  to  both  reeton  and  vtears, 
and  their  respective  paruhioners  to  know  of  what  consequence  these  original  endowmeats 
ait;  asid  m  what  decisive  aufhority  they  are  held  in  all  litigations  respecting  the  rights 
tf  either  in  every  court,  and  in  every  case,  where  they  can  be  produced,  viz. 

^*  That  the  first  endqwment  cannot  be  pr<>scribed  against.  They  are  of  such  autliDriiy 
as  00  time  can  destroy.     Nullum  ttmput  ofCkrrit  t'tltlmt  ardkuititmihuu 

**  In  many  casea  they  have  been  admiaed  as  sufBcient  evidence,  to  give  to  the  vicar 
tiifaes  neier  befoic  claimed ;  and  to  restore  to  him  those  usurped  by  the  rector  or  impro« 
priator." 

•  3  Aos.  789. 

i  Mr.  Martin  obtained  ihis  and  many  other  MSS.  through  his  wife,  who  wat  widow 
af  Mr.  Le  Nexff,  the  keeper  of  the  records  of  the  chapter-house,  fVrtimintterf  ia  which 
may  of  the  writings  of  the  smaller  monasteries  are  deposited;  hence  it  wat  suggested » 
that  they  had  originally  come  from  that  repository.  These  circumstances  wese  staled  by 
Mr.  Astle  to  the  court,  on  his  being  examined  ro  prove  the  exhibits.  After  the  decbion 
•f  the  court,  rejecting  the  evidence,  the  counsel  for  the  defendants  pressed  to  have  leave 
to  exhibit  interrogatories  to  prove  the  facts,  and  aUo  to  prove  the  seal  to  be  the  bishop's, 
and  the  deeds  to  be  io  the  mode  of  writing  osed  in  the  time  they  bore  date,  that  these 
iacts  might  appear  00  the  record  for  the  purpose  of  a  le-hearing  or  appeal.  Thay  in« 
listed  00  the  probability  o{Mr.  Le  Neve  having  taken  out  these  MSS.  from  the  registry, 
and  forgotten  to  restore  them,  or  died  before  having  an  opponunlty  to  do  so :  that  this 
testimony  hai  been  before  the  court,  and  considered  as  fscts  io  the  cause,  though  not  oa 
the  record,  and  that  they  ought  therefore  to  be  put  in  such  afbrtSi  u  to  have  ibe  same 
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He  also  produced  a  record  in  the  archdeacon^s  r^istry  of  that 
diocess,  of  the  induction  of  a  vicar  in  1321,  (a  few  months  after 
the  endowments^  to  the  vicarage  "  de  ntyuo  onfmaiam,**  The  aiig- 
tnentation  office  an«l  the  bishops'  registry  had  been  searched,  but 
no  endowment  or  copy  of  it'  could  be  found.  The  rectory  be- 
longed to  the  Nunnery  of  Flixtorr,  which  was  dissolved  bv  27 
H.  VIII. 

Burton,  Part  ridge  f  and  Alexander,  for  the  defendants,  objected 
that  this  evidence  M'as  not  admissible.  An  endowment  is  like  a 
terrier,  an  ecclesiastical  muniment,  which  ought  by  law  to  be  kept 
in  the  registry  of  the  diocess,  and  has  its  authenticity  from  being 
found  in  that  repository.  The  copy  kept  by  the  nunnery  ought 
^o  be  in  the  augmentation  office.  Unless  the  instrument  come 
from  one  of  these  offices,  it  is  not  entitled  to  be  received  as  an  en- 
dowment. Athyns  V.  Hatton\  and  Miller  v.  Foster.  So  in  the 
case  of  the  Chandos  peerage,  the  house  of  lords  rejected  a  piece  of 
evidence  coming  from  the  Ashmolean  museum.  The  production  of 
the  copy,  verified  under  the  seal  of  the  ordinary,  throws  a  sus- 
picion on  both.  The  only  motive  for  taking  such  a  copy,  to  be 
kept  with  the  original,  must  have  been,  that  the  original  was  de- 
faced or  worn  out  by  length  of  time. 

Graham  f  Plumerf  and  Fonblanque,  on  the  other  side.  The 
general  inclination  of  the  courts  in  modern  times  has  been  to  con- 
sider objections  to  testimony,  as  applying  to  tlie  credit  rather  than 
the  admissibility  of  the  evidence  *,  In  this  case  the  credit  of  the 
instruments  is  unimpeachable.  It  is  proved  by  the  induction  of 
the  vicar  1321,  that  there  was  an  endowment  then  lately  made, 
which  is  not  found  in  any  of  the  proper  repositories.  It  is  proved, 
that  this  is  of  the  hatrd  writing  of  that  time;  and  it  is  impossible 
to  shew  an  intent,  either  at  that  time  or  afterwards,  in  those  pa- 
sons  from  whom  Mr.  Astk  purchased,  to  fabricate  a  forgery. 
iThe  proper  Even  z  terrier  may,  by  the  determination  of  the  Court  of  King's 
oTpfecuUar  Bench,  in  Miller  v.  Forster^  be  received  in  evidence,  although 
munimcnu.  coming  out  of  private  custody.  But  the  custody  of  a  terrier  is 
more  nearly  of  the  essence  of  the  instrument ;  it  becomes  a  terrier 
by  being  returned  to  the  bishop.  An  endowment  is  like  any  odier 
grant.  The  custody  is  immaterial,  unless  a^  a  circumstance,  af- 
fecting the  credit  of  the  evidence  produced.  The  most  suspicious 
of  all  custody  is  that  of  the  party  interested  in  the  contents,  yet  all 

weight  00  re-hearins  or  appeal.     The  court  thought  the  application  to  a44  to  the  it- 
eofd  iSxtx  ihe  decree  irregular,  and  it  was  refused  accordingly. 
•  IVattom  V,  Sktll^y^  1  Term  Rep.  300.     K,  v.  Bray,  Rep.  temp.  Hard.  35?. 
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<keds  and  charters  rehting  to  private  concerns,  are  in  that  custody. 
The  register  of  the  diocess  is  the  repository  of  ecclesiastical  endow- 
incnts»  and  other  deeds,  as  the  privaie  charterchest  of  an  indivi- 
dual is  expected  to  hold  the  muniments  of  his  estate.  Yet  evidence 
adduced  from  other  quarters  may  be  good. 

It  is  not  true,  that  the  registry  of  each  diorcss  contains  all  the 
muniments,  which  properly  ought  to  l>e  lodged  there ;  many  are 
extremely  defective,  none  perfect.  There  being  no  endowment 
of  this  vicarage  found  there,  while  it  is  clear  one  did  exist,  proves  a 
defidency  in  this  case.  The  augmentation  office  is  still  more  im-* 
perfect.  On  the  dissolution  of  the  monasteries,  few  of  them  had 
any  desire  to  preserve  their  munimcins  for  the  use  of  their  pliin* 
dcrers.  Many  carried  them  to  Rome^  others  suffered  them  to  be 
dispersed  in  private  hands,  many  of  which  have  been  saved  and 
collected  by  the  curiosity  of  individuals.  If  a  man  have  lost  a  deed 
for  any  space  of  time,  does  it  lose  its  authenticity  by  ever  having 
been  in  the  casual  possession  of  a  stranger?  It  must  even  be  ar- 
gued, that  a  document  which  has  ever  been  suffered  to  go  out  of 
the  public  custody,  although  afterwards  restored,  has  for  ever  lost 
its  claim  to  be  admitted  as  evidence.  In  this  case,  the  endow^ 
ments  coming  into  private  hands  is  accounted  for  either  from  the 
history  of  the  dissolution  of  the  monasteries,  or  by  supposing  it  to 
have  been  taken  out  of  the  registry  by  Mr.  Le  Neve, 

Supposing  the  original  endowment  not  to  be  admissible,  as  not 
having  a  seal,  nor  the  authenticity  derived  from  public  custody, 
that  will  let  in  the  impeximus  as  evidence.  It  is  a  copy  and  the 
original  lost.  The  seal  proves  itself  independent  of  all  other  cir- 
cumstances *.  Even  a  new  grant  from  a  corporation  is  so  proved. 
The  production  of  the  first  without  a  seal,  which  is  the  essence  of 
a  deed,  explains  the  necessity  of  the  convent  obtaining  from  the 
bishop  this  confirmation  of  its  existence. 

The  case  of  the  Chandos  peerage  turned  upon  the  nature  of  thp 
paper  produced ;  it  was  a  pedigree  made  out  by  a  stranger,  who 

*  The  following  note  wat  found  io  the  hand  wriiiug  of  Mr..  Martin^  out  of  whose 
fosKssioQ  the  endowment  was  purchased  by  Mr.  AstU, 

**  The  Honourable  jfamei  h'ett^  Etq.  member  of  parliament  for  St.  Alians^  has  the 
'*  ociftoAt  deed,  in  which  the  abbot  and  convegt  of  St,  Edm6mi*S'bury  con?e/  to  St»  Sa-» 
*>  tfioMr'M  Hoipital  iu  Awry,  two  portiooi  of  cithet  of  the  demesne  of  HpringytHU  /iq 
**  Suffolk.  This  deed  wat  produced  before  the  four  barons  of  the  Exchequer,  on  hear- 
"  iog  the  cause  between  Burton^  clerk,  and  Ihlden^  Esq.  concerning  the  tithes  of  Her» 
"riwgTi«'// farm,  in  1756." 

Upon  referriog  to  (he  minutes  in  the  Exchtqutr^chamber  book,  a6th  February,  1756, 
k  appean,  that  a  deed  corresponding  to  the  above  description  was  read  In  evidence. 

Mr.  Wcti  was  a  great  antiquary,  and  collector  of  curious  MSS, 
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did  not  appear  to  have  had  apy  accesa  to  I^iow  thia  c^rfvct  ,hiisloiy   * 
of  the  family,  and  not  recognized  as  4Mxheatip#  by  baiog  plac^ 
among  their  oauniments. 

The  case  stood  over  for  the  opinion  of  the  court  on  this  point 

Macdonald^  Chief  Baron.  This  cause  has  stood  over  for  the 
court  to  deliberate  on  the  admissibility  of  the  two  ipstniments 
produced  by  the  plaintiff. ,  The  objection  is,  that  they  come  out 
of  the  hands  of  a  4)rivate  person,  instead  of  that  repository  which 
the  law  has  allotted  to  such  instruments.  It  was  attempted  ^o 
trace  them  fron)  that  repository t  but  we  do  not  see  sufficient  pro- 
bable testimony  of  that  factj,  and  can  only  consider  them  as  coming 
out  of  private  custody.  The  present  possessor  bought  them  put  of 
another  private  collection  ;  we  can  trace  them  no  further. 

As  the  distinctions  upon  this  subject  are  not  very  clearly  deBned, 
we  have  consulted  with  others  of  the  judges,  how  far  the  courts 
ought  to  go  in  admitting  such  testimoay ;  and  we  are  satisfied, 
that  this  is  an  attempt  to  go  further  than  the  courjt^  ever  have  gone 
or  ought  to  go.  The  instruments  come  out  of  the  custody  of  a 
private  person,  perfectly  unconnected  with  the  matters  contained 
in  them*  In  general,  an  ancient  manuscript,  the  actual  execuiioo  • 
of  which  cannot  now  be  otherwise  proved*  receives  authenticity 
from  its  being  found  in  that  place,  in  which  such  an  instrument 
ought  properly  to  be.  It  is  tfue,  that  where  a  connection  caQ  be 
^established  so  as  reasonably  to  account  for  the  custody,  in  which 
lj)e  instruments  are  found,  the  courts  have  somewhat  relaxed  the 
rule,  and  admitted  them  to  be  read,  though  not  coming,  from  ex- 
actly the  most  proper  repository.  In  Millar  v.  ForUer^  I  bavt. . 
reason  to  believe  that  the  court  of  King's  Bench,  in  granting  a  new 
trial,  proceeded  upon  the  ground  ot  the  connection  between  the. 
terrier  and  the  custody,  in  which  it  was;  and  a  strong  coir((^. 
borating  circumstance  in  that  case  was,  that  the  terrier  wasfouod^  . 
annexed  to  an  old  lease  of  the  prebend,  of  nearly  the  ss^me  date. 
But  where  the  custody  is  merely  private,  and  wholly  unconniectfd .  r 
with  the  subject  matter,  the  courts  have  never  gone  the  length  of 
adtnitting  such  papers  in  evidence. 

In  the  present  case,  there  are  considerable  circumstances  to  in- 
duce a  belief  of  the  authenticity  of  the  instruments  produced;  the 
unimpeachable  character  of  the  gentleman,  by  whom  they  aie  pro-  * 
dueed',  the  improbability  of  any  person  having  had  an  interest  to 
fabricate  them,  the  appearance  of  the  instruments  themselves,  and 
the  corroboration  given  by  the  induction,  which  mentions  an  en-  ^ 
dowment  to  have  been  then  hf^ly  granted,  would  probably  be  suf-    . 
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(deATl^  ^(^iliHee  SKf  taM  of  tKdr  ttuthenticity;  jf  they  could  be 
Rcebed  in  evi<fence  oonsisteintly  With  the  rules  of  law. 

The  plaintiff*  offered  in  evidence  a  terrier  signed  by  the  vicar.  Atefrier 
andiniijdyitants;  it  was  foUnd  in  the  registry  of  the  archdeacon  of,  arehdcMw't 
ihcdioccss.  '?i*.^t!i 

Afff^  objected  on  behalf  of  the  impropriate  rector,  (who  was 
also  proprietor  of  the  greatest  part  of  the  parish,)  that  this  was  not 
vimissibte  as  not  coining  out  of  the  proper  repository. 

The  court  said,  that  terriers  were  in  fact  often  deposited  there, 
and  over-ruled  the  objection. 

He  then  objected,  that  the  terrier  was  not  evidence  as  between  Howfjirtei^ 
the  rector  and  vicar,  in  ascertaining  the  tithes  of  each.     A  terrier  5liott1«r 
is  an  ecclesiastical  instrument  directed  by  the  bishop  to  ascertain  profntlpr* 
the  glebe  lands  of  the  church,  and  the  portions  of  tithes  out  of  the 
parish.    To  that  extent  it  has  authenticity  as  a  legal  instrument. 
The  tithes  in  the  parish  are  not  regularly  included  in  it.    They 
are  indeed  in  practice  always  bserted,  and  the  terrier  becomes 
evidence  between  the  vicar  and  the  inhabitants  by  being  signed  by 
both.    As  against  the  rector  he  contended,  that  it  was  not  admis- 
sible on  either  ground. 

He  informed  the  court  however,  that  ha  recollected  a  case,  in 
vhich  the  same  objection  was  made  in  this  court,  while  Ix>rd  C, 
BaroD  SUnmr  presided  in  it.  The  court  were  divided  in  opioiont 
and  came  to  no  determination  till  after  bis  death  *,  when  Lord  C. 
B.  Ejre^ToA  a  majority  of  the  court,  being  in  favour  of  the  testi- 
mony, it  was  admitted. 

The  court  over-ruled  the  objection. 

The  pkuitfifF  proved,  that  he  was  entiiled  to  some  tithes  in 
land,  but  a  composition  having  been  received  by  his  predecessors, 
far  many  years»  it  could  not  through  the  negligence  of  all  parties 
be  ascertained  what  tithes  in  particular  were  due  to  him. 

The  court  directed  an  issue  to  try  whether  be  were  endowed  of 
any  artd  what  tithes.  , 

A  tenier  accordiitg  to  Lord  C.  B.  MacdonaU,  inf  Miller y,  Wkatani. 
fmier^  at  fFarwick  assizes,  1794*  is  an  instrument  well  known  ""*** 
in  the  law.     By  the  canons  it  is  directed,  that  an  enquiry  shall  be 
fiom  time  to  time  made  of  the  temporal  rights  of  the  clergyman  in 
every  parish,    and  returned  into  the  registry  of  the  bishop,  the 
pn^  goatdian  of  those  rights,  for  his  information.    That 


0 

*  nu  was  a  jflUtake  of  the  fVpQiter,  it  ihouM  Iwvt  Uea  rtifgwatim* 
t  4  <?v^iIL  MS|  1406. 
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fum  is  caUcd  a  terrier,  and  has  anthentlcity  from  being  found  in 
the  proper  place.    Then  this  paper  purporting  to  be  an  instnimcnt 
taken  notice  of  in  the  law,  must  stand  or  fell  according  as  it  bos 
the  requisites  of  such  instniment  to  render  it  authentic, 
AamiwiW-         ^  Alhtt  s .  Wilkimon ^  ^rA  vice  versa,  in  1775,  went  up  to  the 
and  an  old     lords  Upon  appeal  from  an  order  of  the  Exchequer  for  a  new  tzial, 
"'P*  upon  the  grounds  of  the  insufficiency  of  evidence  and  misdirection 

of  the  judge:  and  the  case  chiefly  turned  upon  the  admissibility  of 
a  terrier,  and  an  old  map  of  the  parish  for  determining  the  boon- 
daries  thereof.  The  defect  in  the  proof  of  the  quantity  was  not 
aired  by  the  terrier  of  1706,  where  the  quantities  were  expressed 
not  in  words,  but  in  figures  only ;  because  that  terrier  was  not 
signed  by  the  owner  or  occupier  of  the  lands  belonging  to  the  ip- 
pellant,  and  was  contradicted  by  two  subsequent  terriers,  signed 
by  the  respondent's  predecessor.  The  appellant  submitted  the  fol- 
lowing objections  to  the  competency  and  credit  of  the  map,  ofi 
which  the  respondent's  right  to  the  glebe  lands  in  question  was 
founded,  ist,  This  map  having  been  delivered  to  the  respondents 
predecessor,  and  in  his  possession,  it  was  totally  deprivod  of  iff 
original  validity,  as  applied  to  the  rights  of  the  appellant;  and  es- 
pecially when  erasures  alid  alterations  evidently  appeared  to  haw 
been  made  upon  it  in  many  places,  and  in  particular  upon  die 
pieces,  which  related  to  the  glebe,  and,  No  acquiescence  in  tte 
descriptions  of  this  map  had  ever  been  shewn  by  any  person,  whose 
property  it  was  said  to  describe,  to  denote  the  accuracy,  or  pnme 
the  authenticity  of  it;  nor  was  it  signed  by  any  of  thepwson^ 
whose  rights  were  affected  by  it ;  though  it  were  made  to  describe 
whole  parishes,  and  the  possessions  of  different  proprietor.  3nli 
The  specific  quantity  of  each  piece  was  not  marked,  nor  wasthert 
any  account  of  what  quantity  of  land  in  general  was  belonging  to 
each  proprietor,  but  from  the  letters  of  reference  which  are  lisAk 
to  interpolation ;  as  was  the  quantity  of  each  piece  to  augmeatatioo 
by  erasures,  or  diminution  by  the  inserting  a  line.  The  quantities 
contained  in  each  piece,  by  admeasurement  from  a  scale^  must  be 
extremely  uncertain,  and  must  depend  upon  an  accuracy  indiede* 
.  Tmeationi  vhich  scarcely  any  map  would  admit  of;  and  least  a 
all  a  map,  which  notwithstanding  the  declaration  of  the  suive}^^, 
had  on  the  face  of  it  the  most  palpable  marks  of  negligence  and  io* 
accuracy.  There  were  several  pieces  described  in  the  fi\ap»  ^ 
which  even  at  this  time  no  letter  was  affixed ;  and  there  was  one 
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(ticce  on  which  two  different  letters  were  afRxed,  referring  to  dif- 
faeatpirishes.  4th,  The  m^p  was  in  the  possession  of  the  re-' 
spomknt'ss^ents  for  a  considerable  time ;  copies  were  clandestinely 
taken  of  it,  without  any  application  to  the  court  of  Exchequer, 
and  the  pretended  survey  was  made  in  the  satne  clandestine  man- 
ner, without  the  knowledge  of  the  appellant. 

On  the  other  side  it  was  said  on  behalf  of  the  respondent,  that 
(he  objection  to  the  map  appeared  the  more  extraordinary,  as  it 
was  made  under  the  direction  of  the  lord  of  the  manor  for  the  time 

» 

being,  and  was  produced  by  the  appellant,  the  present  lord  of  the 
Dwnor ;  and  therefore  seemed  to  be  evidence  perfectly  unexcep- 
tionabic  as  against  him.  The  terrier  was  authenticated  by  the 
signanjre  of  the  rector,  the  parish  officer,  and  other  considerable 
bhabitants  of  the  parish,  and  was  produced  from  the  bishop's  re-- 
gistiy,  the  proper  repository  for  such  instruments.  In  questions 
oftbis  sort,  terriers  are  always  received  in  evidence ;  and  in  this 
usiance,  the  terrier  and  map  derived  by  their  coincidence  addi- 
tional credit  from  each  other.  The  appeal  was  dismissed  and  the 
Brier  for  the  new  trial  affirmed  ♦. 

As  to  the  deeds,,  which  require  to  be  proved  in  tithe  causes,  they  Evidence  of, 
»t  generally  either  deeds  of  composition  f,  or  leases  of  tithes,  as 
far  as  they  aifect  the  clergy :  though  deeds  affecting  tithes  oi'  im- 
propriators, inasmuch  as  they  are  lay  fees,  are  as  indefinite  as 
teds  afiecting  any  other  species  of  lay  property.  The  general 
nileofa  deed  of  40  years  proving  itself  was  noticed  in  the  before- 
nwrtioDcd  case  of  Benson  v.  Olive.   . 

InLegrvsY.  Levemur^f  i679»   entries  in  a  predecessor's  books  EviJeoceoP 
were  admitted  as  good  evidence  for  the  incumbent;  yet  certainly  books  of  ao' 
*kis  annot  be  established  as  an  invariable  rule.     On  a  trial  at  law  *«^«^nt 
fortithes  of  a  nnill,  the  plaintiff  offered  in  evidence  an  ancient  ^ 

lw*i  (produced  in  this  court  at  the  hearing,)  wherein  one  of  his 
Fofcccssors  had  made  entries  of  what  he  had  received  for  tithes  for 
«vcrat  years,  whilst  he  was  vicar,  as  well  for  the  mill  in  question, 
*  for  other  tithes.  But  the  judge  would  not  suffer  it  to  be  read  in 
*>ideoce,  whereby  the  plaintiff  was  non-suited.  A  new  trial  was 
^'"teted  on  payment  of  costs,  and,  by  the  defendant's  consent,  the 
fcook  to  be  read  in  evidence.  Conformable  hereto  was  the  dictum 
<rf  Lord  Chief  Baron  Bury,  and  Baron  Price^  in  Lord  Arundell^s 
cise^,  1718,  that  booksof  account,  memorandums,  &c.  ofapre- 

*  For  the  nature  aad  fonn  of  a  terrier,  vid.  App.  No.  LIV.  f  Vid.  f«riSC 
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ceding  vicar,  may  be  made  use  of  as  evidence  for  bis  tucoemrf  t0 
support  his  demands  in  case  of  tithesi  &c*  In  ^ddnorth  «.  Uri 
Cohham'^,  i'j24,  zn  impropriator  filed  his  bill  for  tithes,  aodthe 
defence  was  a  money  payment  annually*  in  lieu  of  cartaiti  dtbe^ 
Ai)d  to  prove  this,  the  defendant  produced  accounts  of  one  Edward 
^  Chaplin^  who  was  steward  to  the  defendant's  father*  whereia  tfaeie 

Were  entries  of  this  payment.  But  it  was  objected  for  the  pbio- 
tiff,  that  though  a  parson's  or  a  vicar's  books  (where  it  appeanl 
that  paynients  were  made,)  were  good  evidence,  yet  never  admittol 
in  the  case  of  him,  who  has  the  fee. 

But  by  the  courts  (Baron  Price  dissenting ;)  even  old  rznt  rolls 
(where  it  appears  payments  have  been  made)  are  good  cvidca€e> 
And  they  ordered  these  entries  to  be  read.  But  note,  by  BaiOQ 
Gilbert^  they  ought  to  be  read,  because  np  better  evidence  caa  be 
had :  but  if  Edward  Chaplin  had  been  alive,  ihey  ought  not. 

The.  payment  of  this  modus  to  the  vicar  being  fiiUy  p,rov^  the 
court  dismissed  the  bill  with  costs, 
totnet  10  a       In  J^nes  v.  tValler^  ^753 '''»  ^^^i  Hardwicke  admitted  a  book 
took^a^mif-  ^^  ^  Collector  of  the  tithes  in  1679,  to  be  read  as  evidence  of  paj- 
i«i  by  Lord   ment  of  tithes  without  proving  his  hand  writings  from  its  beiog 
^M  wic  e.  ij^j^j  j^  jj^^  hands  of  the  successor  of  the  collcctoi;  ^  but  the  court 
of  exchequer  %  would  not  permit  several  receipts  for  payment  of 
tithes  offered  to  be  proved  viva  voce,  to  be  read  as  evidence,  be- 
cause they  were  signed  by  the  receiver's  deputy  and  not  by  himself* 
As  to  the  value  of  a  living  it  was  said  in  Slump  v.  AUiffif,  1692  $, 
that  the  king's  books  are  the  conclusive  rule,  of  evkbacc. 
%9f!m9i  Copies  of  the  surveys  made  under  the  commission  of  1647,  (the 

Tey/('he'  Originals  having  been  burnt  in  the  fire  of  JLondon)  have  been  uai- 
JUlfto  ^*  t*'  ^'^'**^^y  admitted  as  evidence,  in  a  variety  of  instances.  In  1647  !• 
^miued.  th(l  parliament  issued  commissions  for  surveying  all  the  crpwn  and 
church  lands  in  England:  copies  of  the  surveys*  after  they  wefore* 
turned,  were  deposited  in  most  of  the  cathecjrals  in  England^  *T^ 
originals  were  burnt  in  the  fire  of  L«fid$it,  -  Ruled*  on  a  trial  st 
bar,  that  the  originals,  though  taken  00  conounissioos  gpantqd,b) 
an  usurped  government,  were  good  evidence,  because  tbegpi^ttiis 
were  then  in  actual  possession  of  the  government,  and  all  act;  ii 
judicial  matters  ought  for  peace  and  convenience  to  he.  ratified 
Therefore  as  the  originals  are  lost,  and  the  copies  kept  in  uofs 
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pecteJ  "jflacd/of  which  a  good  account  may  be  given,  they  ought 
to  be  read.  The  like  was  ruled  at  Stafford  assizes  in  1738,  in 
twmtm  and  DigBy^  in  a  case  about  a  custom  to  be  free  from  tithe* 
wood  in  the  hunditd  of  Offlatu,  where  such  copies  of  surveys  kept 
In  the  cathedral  of  Litchfitld  were  read.  From  Mr.  Ford*s  notes 
at  AW^ftf;tf/^r,  Summer  assizes  17381  between  Bagshaw^  lessee 
of  Sir  G.  H^nn  and  Bishop  of  Bangor  and  Manltj  and  others^  on 
a  question  about  the  bounds  of  a  manor,  a  copy  of  the  survey  of 
Venirgb  manor  taken  in  16499  from  the  Augmentatbn  Office, 
was  objected  to,  because,  as  these  surveys  were  taken  by  virtue  of 
commissions,  those  commissions  ought  to  be  produced.  But  the 
copy  was  read*  and  the  above  case  of  Underbill  and  Durham  was 
cited. 
In  tithe  causes,  very  frequent  resort  must  necessarily  be  bad  to  Adainibilt^ 
I  ancient  surveys,  upon  the  admissibility  of  which  there  have  been  [iA4i!**°^ 
xveial  determinations,  as  in  *  the  l^car  of  Kellington  v.  Master 
and  Fellows  of  Trinity  College  Cambridge,  I749>  befone  Lord  Chief 
Baron  Parker.  This  is  a  bill  brought  by  a  vicar,  for  the  tithe  of 
agistment  of  barren  cattle,  setting  forth  that  he  is  entitled  by  en- 
dowment, prescription,  usage  or  otherwise,  to  all  small  tithes 
within  the  parish  ;  and  to  make  out  his  right  thereto,  produced  in 
evidence  an  ancient  survey,  (from  the  First-fruit's  Office,)  of  the 
possessions  belonging  to  the  nunnery  of  without  the  walls 

ofJ^ri,  to  which  this  rectory  was  appropriated ;  which  survey 
I  was  taken  in  the  year  1563,  upon  the  dissolution  of  the  monaste- 
L  riestemp.  Hen.  VIII.  whereby  it  appeared,  what  species  of  tithes 
I    belonged  to  the  rector,  and  what  to  the  vicar,  viz.  corn,  grain,  and  j 

:    hay  to  the  rector ;  and  to  the  vicar,  wool.  Iamb,  and  all  other 
small  tithes ;  also  another  survey  taken  by  the  college,  anno  33  Eliz. 
^ras  produced,  which  agreed  with  the  former.     It  was  objected, 
, '  that  It  does  not  appear  by  what  authority  the  survey  in  the  year 
7563  was  taken :  The  answer  is,  that  these  surveys  have  always 
''  been  allbwed  as  proper  evidence,  and  to  be  read,  notwithstanding 
; '  the  commissions  under  ^hich  they  were  taken,  be  lost ;  it  has  also 
1'  be6n  tobjected,  and  it  appears  in  proof  that  agistm/Ait  tithes  have 
bctfn  paid  to  the  rector  for  50  years  last  past ;  in  answer  to  this  it 
"  fe  proved,  that  before  that  time,  viz.  60  years  ago,  this  species  of 
^^  ffrhes  was  paid  to  two  vicars ;  so  that  I  am  of  opinion^  here  has 
!  been  an  usurpation  upon  the  vicar,  for  50  years  last  past.     If  an 
-endowment  appear^  that  is  ^he  rule  we  are  to  go  by  \  if  it  do  not, 
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usage  IS  the  rule  ;  therefore  if  there  had  not  been  this  written  cvi- 
dence»  (to  be  sure)  the  payment  to  the  impropriator  for  50  years 
would  have  been  very  strong  proof  for  him  against  the  vicar;  but 
on  the  other  side,  here  is  a  record  which  proves,  that  the  vicar  is 
entitled  to  all  small  tithes^  and  at  this  day  there  is  no  doubt,  diat 
agistment  tithe  is  a  small  tithe ;  and  the  court  decreed  in  favour  of 
the  vicar. 
What  evt-         Yet  in  the  before-mentioned  case  oi  Ashby  v.  Power  it  was  said 
lueSmiued.  P^'^  ^'^^9  Serjeant,  arguendo.     As  to  the  valuations  they  are  ol  no 
force  :  there  were  two  valuations,  one  in  the  19th  and  aoth  Ed.  L 
some  mistakingly  call  it  the  29th  Ed.  I.  the  other  in  the  26th  H. 
VIIL     Now  the  valuation  in  th(^  19th  and  20th  is  24/.  though 
the  other  is  21/.     The  great  variety  in  the  coin  of  this  kingdom  is 
one  strong  reason  against  giving  much  weight  to  apparent  rankness; 
for  i/.  formerly  was  a  pound  weight.     A  mark  was  of  difierent  va- 
lue at  different  periods.     Lord  Coke,  in  his  comment  on  the  statute 
of  Gloucester^    says,  40s.  was  then  something  more  than  three 
times  what  it  is  now.     At  the  time  of  the  second  valuation  there 
were  481.  to  the  pound  ;  at  the  time  of  the  first  2oj.  so  that  in  the 
time  of  Ed.  I.  the  valuation  was  in  effect  returned  double  as  high 
as  in  Hen.  VII I.  valuation.     This  proves  the  valuation  of  Hen. 
VIIL  to  be  greatly  below  the  real  value.     The  clergy  understand- 
ing the  design  of  the  valuation,  took  care  to  have  the  value  much 
underrateil.     So  on  the  suppression  of  the  monasteries  the  rating 
was  extremely  low.    So  were  the  rents :  there  are  many  instances  of 
•  the  letting  out  on  old  leases  at  35/.  45/.  and  55/.     Yet  the  valuation 
of  Hen.  VIIL  only  at  5/.     Perhaps  too  the  present  value  may 
arise  from  bequests  to  the  rectory  since  the  lime  ofHen.  VIII. 
That  valuation  in  truth  affords  no  rule  even  for  probable  conjec- 
ture.    It  is  objecicd,  that  the  witnesses  do  not  prove  the  payments 
to  be  moduses  :  but  they  prove  the  antiquity  of  those  payments, 
and  their  opinion  of  thctn.     The  subject  matter  will  only  admit 
of  belief:  nothing  further  can  ever  be  sworn  with  propriety.    And 
1791,   in  TamberUtyn  v.   Humphries*,   Lord  Chief  Baron  Ejn 
observed;  the  survey  does  not  affect  to  be  ft  correct  description  of 
the  things,  but  of  the  value  of  the  receipt.     It  is  always  loosccvi- 
dence,  and  very  often  contradicted.     If  usage  had  been  with  it,  it 
would  have  been  of  weight ;  but  the  evidence  is  against  it ;  for  the 
rector  has  been  paid  what  is  not  mentioned  in  the  survey ;  the  sur- 
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vcy  docs  not  specify  the  vicar's  tithes,  and  the  terrier  docs  not  spe- 
cify the  4^.  to  be  for  hay. 

InD&umts  v.  Moreman*^  1724*  it  was  decided  by  the  exche-  Copiciof 
(jucT,  (hat  written  evidence  giving  all  and  all  manner  of  tithis^  will  ."^^ent 
support  a  claim  to  a  portion  of  tithes,  and  there  a  copy  of  an  agjree-  permitted  (• 
mcnt  between  the  Abbot  of  ^arr  and  the  monks  of  Lyra  vsras  evidence, 
produced  in  evidence  ;  to  which  it  was  objected  for  the  plaintiff^ 
tiat  by  the  rules  of  evidence  it  could  not  be  read,  being  neither  a 
record  nor  a  public  thing.     But  by  the  defendant  producing  a  co«- 
py  of  the  statutes  oiOxfordt  that  no  book,  &c«  should  go  out  of 
the  Bodleian  library  ;  the  court  gave  him  leave  to  read  this  copy  of 
agreement  in  evidence,  though  they  admitted  it  not  to  be  within 
the  general  ryles  of  evidence,  upon  the  very  particular  circum- 
stances of  this  case.     And  with  reference  to  the  evidence  of  co-  Copyof  orf. 
pies  from  this  same  abbey  of  Lyra  in  Normandy^  Lord  Hardwicke  meot'vonT' 
observed  in  Carte  v.  Ball\,  1747,  that  there  the  plaintiff  was  un-  «*»«  **>*>jy  ^^ 
fortunately  for  him  precluded  by  the  rule  of  this  court  from  read-  by  Lord 
ing  the  evidence  of  the  endowment,  which,  it  is  said,  would  have  "^''^^'c^*- 
put  this  matter  out  of  question.     The  Abbot  of  Lyra^  in  Nor-^ 
nandy,  has  sent  a  certificate  of  the  original  agreement  between  the 
naor  and  the  vicar,  in  relation  to  the  tithes ;  but  though  it  ap- 
pear to  come  out  of  the  abbot's  hands,  yet  as  it  does  not  appear 
that  it  came  out  of  the  charter-house  of  the  abbot,  or  that  he  was 
the  proper  officer  to  keep  the  records,  it  could  not  be  admitted  to 
he  read.    Even  before  the  Reformation  a  certificate  from  a  foreign 
abbey  was  not  allowed ;  therefore,  as  the  original  deed  relating  to 
the  endowment  cannot  be  read,  I  must  take  it  from  the  evidence 
More  me,  which  is,  that  no  tithe  has  ever  been  paid  to  the  vicar. 
The  terriers  are  very  dark,  and  I  can  hardly  make  any  juc|gment 
of  them,  and  it  is  very  far  from   being  clear  from  thence,  that 
tithes  were  ever  paid  to  the  vicar. 

.  Having  considered  the  admissibility  of  dlilbrcnt  sorts  of  written  Who  mar 
evidence,  it  naturally  occurs  to  consider,  what  persons  may  or  may  f^ithe  "*" 
not  from  their  relative  ^it^iations  and  circumstances  be  permitted  causes.. 
^  g^ve  evidence  in  tithe  causes.     Suffice  it  to  observei  that  as  to 
unvvxitten  evidence,  the  general  rules  of  admitting  or  ex<;luding 
witnesses  prevail  in  tithe  as  well  as  in  other  causes.    Persons  are 
excluded  f^om  all  attestation  from  want  of  integrity  and  discern- 
Blent  ^.     It  is  a  general  rule,  that  persons  interested  in  the  matter 
in  question  cannot  be  admitted.     So  no  man  can  b%  a  witness  for 
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himself,  but  he  is  the  best  witness,  that  can  be  agsunst  himsdf ; 
where  a  taan  who  is  interested  in  the  matter  in  question  would  also 
prove  it,  it  is  rather  a  ground  for  distrust,  than  any  just  cause  of 
belief ;  for  men  are  generally  so  short  sighted,  as  to  look  at  thtir 
own  private  benefit,  which  is  near  to  them,  rather  than  to  the  good 
of  the  world  that  is  more  remote ;  therefore,  from  the  nature  of 
human  passions  and  actions,  there  is  more  reason  to  distrust  such 
a  biassed  testimony,  than  to  believe  it:  it  is  also  easy  for  persaoi 
who  are  prejudiced  and  prepossessed,  to  put  false  and  uneqtal 
glosses  over  what  they  give  in  evidence,  and  therefore  the  law  le- 
moves  them  from  testimony,  to  prevent  their  sliding  into  peijmy ; 
and  it  can  be  no  injury  to  truth  to  remove  those  from  the  jurVi 
whose  testimony  nuy  hurt  themselves,  and  can  nevier  induce  any 
sational  belief. 

An  executor  may  be  sworn  in  a  cause  relating  to- the  will,  ^diae 
he  is  not  residuary  legatee,  because  he  is  no  more  than  a  trustee, 
and  has  no  interest ;  but  where  a  man  has  a  trust  coupled  withaa 
interest,  he  cannot  be  sworn  in  the  proof  of  it,  because  he  is  look- 
ed upon  in  law,  as  master  of  the  estate  of  it» 

If  a  man  promise  a  witness^  that  if  he  recover  the  lands  he  shsll 
have  a  lease  of  them  for  so  many  years,  this  excludes  the  evidence  ; 
for  here  the  witness  would  have  a  fixed  and  certain  advantagebf 
the  event  of  the  verdict,  and  by  consequence  his  attestation  is  to 
derive  an  interest  to  himself. 

The  men  of  one  county,  city,  hundred,  town,  corporatioD,  or 
parish,  are  evidence  in  relation  to  the  rights,  privileges,  immuni- 
ties, and  ai&irs  of  such  to\vn,  city,  &c*  if  they  be  not  concerned 
in  private  interests  in  relation  thereunto,  uor  advantaged  by  such 
rights  and  privileges  as  they  assert  by  their  attestation. 

But  the  men  of  the  county  cannot  be  sworn  in  a  cause  relating 
to  the  bounds  of  the  county  in  a  suit  depending  between  that  and 
another  county,  carried  on  at  a  county  charge,  because  eveiy  vm 
ts  in  such  a  case  concerned  to  prevail  in  point  of  interest. 

If  the  hundred  be  sued  on  the  statute  of  fVintm^  no  petsoD  of 
that  hundred  can  be  ^  witness,  because  every  person's  interest  is 
concerned  in  the  tax  of  the  hundred,  and  tlieiefore  swears  in  hii 
own  discharge. 

So  the  inhabitants  of  a  parish  cannot  be  witnesses  in  relation  ta 
common  or  the  modus  decimandi  *,  because  this  touches  the  privatt 
interest  of  those  persons,  and  the  loss  or  gain  falls  upon  their  pri* 
vate  fortunes. 
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In  the  great  case  upon  the  exemption  of  the  weald  of  Kent^  fro^  Interested 
t;i€  pyment  of  tiihe-wood,  which  was  estaWished  in  the  before-  '^^^^^^l'^ 
mcotiynpd  case  of  the  Earl  of  Chiurickard  v*  Ladf  Denton^  1619.  pj^ovc  acu.- 
thc  bare  qiiesiion  oi  custom  or  not  went  to  the  jury»  and  on  the 
part  of  the  plaintiff*  to  prove  the  custom  this  evidence  was  given : 
Witnesses  deposed,  that  through  several  parishes  within  this  pre- 
cinct, they  had  seen  sevcra!  coppices  fallen^  and  no  tithe  paid  lor 
ihem.  A(k1  for  this  the  testimony  of  those,  who  had  botight  the 
wood  of  the  coppices  was  thought  the  more  proper ;  for  the  buyer 
is  to  pay  the  tithe,  and  not  the  seller.  And  the  general  testimony 
of  other.-?,  who  said  they  had  not  seen  any  tiilie  paid,  wa?  not 
thonglu  matrrlaf,  bcin^  merely  negative.  Note,  in  this  case^  tho 
testimony  of  all  those,  of  whatsoever  condition  or  reputation  tliey 
were,  who  were  entitled,  either  as  owners  or  farmers,  to  any 
wood  withm  the  wtald  of  Kent^  was  rejected  :  for  the  custom  be- 
ing alleged  to  be  general  through  the  whole  weald,  though  they 
were  not  parties  to  the  suit,  yet,  for  that  the  custom  concerned 
them  in  their  private  profit  antl  in  this  immunity,  they  wtxz  quasi 
panics,  and  their  testimony  (^uasi  In  propria  causa.  As  in  the  caxe 
of  a  common,  if  the  right  be  alleged  in  a  whole  vill,  though  ther 
suit  be  bt;tween  prticular  persons,  yet  none  of  those,  who  claioi 
Koaioion  under  the  same. prescription  shall  be  admitted  to  give  evi- 
dence. So  in  the  case  of  a  modus  laid  in  a  whole  vill :  for  those 
within  the  vill,  are  parlies  in  interest,  though  not  to  the  action • 
So  in  disproof  of  ihc  custom,  ihc  evidence  of  any  person,  wjio  was 
owner,  proprietor,  or  farmer  of  a  parsonage,  was  rejected. 
.  In  1754,  Lord  f/tfr^;V^f  5pokc  very  explicitly  upon  the  evi-  WhaieW-r 
Hence  to  be  eiven  of  a  rnodus  in  Chnprnan  v.  Smith*,     The  plain-  «*°"'^***'^ 

O  *        ■  .  '  *  port  a  nkO*' 

liff,  upon  his  general  riglit  as  rector,  is  certainly  entitled  to  his  de-  <!"«• 
jnaml  of  tithes  in  kind  of  these  laml^,  if  no  bar  be  shewn;  the 
('efcnce  insisted  iipcm  is  a  modus,  and  undoubtedly,  as  against  the 
right  of  the  rector,  it  is  incumbent  on  the  defendant  to  maintain 
ihat  modus  in  point  of  law  and  fact. 

There  are  two  general  objections  against  albwing  this  modus^ 
^vhich  are  insisted  upon  as  sufficient  to  overrule  it  now.  First, 
that  it  is  not  sufficiently  proved  in  point  of  fact ;  the  other,  that  if 
it  were  so,  yet  that  is  not  good  in  point  of  law  ;  which  objcctioft 
in  point  of  law  divides  itself  into  two  objections:  the  first  age* 
"ncral  one,  that  the  affirmative  part  of  the  modus,  the  payment  of 
9^;  an  acre,  caniiot  have  subsisted  time  out  of  mind  ;  of  whidi 

*  t  ■ 
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the  court  is  bound  to  take  notice  ;  and  that  it  cannot  have  subsistdl 
time  out  of  nnind,  from  the  alteration  of  the  value  of  money,  be- 
cause qd.  an  acre  must  be  much  above  the  value  of  the  tithe  of  this 
land  at  the  time  this  modus  or  composition  must  be  supposed  to 
commence ;  which  the  law  of  England  by  a  pretty  extraordinary  law, 
(and  which  I  believe  no  other  country  does^)  makes  from  the  traos- 
portarion  of  Richard  I.  to  the  Holy  Land:  the  other  is  an  objec- 
tion tending  to  the  same  thing,  that  this  modus  cannot  have  sub* 
sisted  time  out  of  mind,  because  there  is  an  exemption  of  a 
product . and  ailture,  which  was  not  made,  and  could  not  be  used 
at  the  time  it  Was  supposed  to  commence  ;  and  that  this  exemp* 
tion  being  part  of  the  agreement,  must  be  co-eval  with  the  agree- 
ment itself,  which  shews  it  could  not  be  an  agreement  time  out 
of  mind. 

First,  As  to  the  proof  of  the  modus  in  point  of  fact,  upon 
which  many  observations  are  made  on  the  part  of  the  plaintiff, 
(and  certainly,  in  cases  of  this  kind,  these  observations  have  been 
frequently  made,  and  have  justly  had  weight ;)  that  there  is  a  great 
variation  in  the  proof ;  that  none  of  the  receipts  call  it  a  iXK)dus; 
only  two  of  tlie  witnesses  call  it  so ;  the  others  say,  there  have 
been  such  payments  for  tithes  generally  ;  and  one  calls  it  a  com- 
position ;  and  Lord  Taliot  has  said,  he  would  not  call  it  a  modus,  if 
none  of  the  witnesses  would.  If  not  one,  that  might  be  a  materiit 
observation  ;  but  that,  I  am  of  opinion,  is  too  slight  an  observation 
in  general,  that  because  these  witnesses  (who  arc  lay  gents.)  do  not 
make  use  of  a  legal  technical  word,  that  customary  payment  shall 
be  overruled.  The  question  b  upon  the  fact^  the  law  makes  the 
^  inference.     Next,  that  the  receipts  do  iK^t  call  it  a  modus ;  and 

that  they  are  very  nice  in  taking  receipts.  Very  often  ministeis 
will  not  call  it  a  modus  in  the  teceipt,  because  they  will  not  pre- 
judice their  successors,  though  they  will  give  a  receipt  for  tbc 
same,  as  usual ;  in  very  few  instances  will  the  rector  submit  to  caH 
it  a  modus  in  the  receipt ;  and  if  he  will  not,  the  parishioners  can- 
jiot  compel  him,  but  must  submit,  or  pay  without  a  receipt.  And 
that  sort  of  evidence  is  in  some  measure  strengthened  by  ^  letter  of 
the  plaintiff's,  in  which  he  does  not,  (and  very  rightly,)  call  it  a 
modus ;  but  insists  on  this  payment  as  the  payment  usually  loadc 
for  this  land  formerly,  and  upon  an  account  and  payment  to  be 
made  up  on  that  foot,  as  the  right  be  insisted  upon  ;  whereas  he 
might  have  demanded  an  account  and  satisfaction  for  tithe  in  kind, 
if  this  were  not  a  composition  or  modus,  that  bound  him.  But  as 
to  all  theK  observations^  I  should  lay  much  more  stress  on  them* 
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if  there  wac  any  cYidence  for  the  plaintiff,  either  of  actual  pay- 
ment of  tithe  in  kind,  or  of  a  tradition  thereofi  for  this  marsh 
Itiid,  of  which  there  is  none,  either  of  the  fact  of  payment  of 
tithe  in  kind,  or  any  tradition  firom  any  ancient  persons ;  which  is 
proper  evideiKe  in  cases  of  custom  and  usag^.  Then  the  positive 
proof  on  one  side  is  strengthened  by  the  weakness  or  want  of  po- 
sitive proof  (which  implies  a  negative)  on  the  other  side.  It  is  d&> 
termining  cases  not  on  the  merits,  but  according  to  the  critical  pen- 
ning of  depositions.  The  want  of  any  evidence,  not  only  of  pay- 
ment of  tithe  in  kind,  but  of  any  tradition,  takes  oiF  the  weight 
of  the  observation,  that  this  might  have  commenced  within  a  short 
space  of  time  ;  for  then  some  tradition  would  have  been  «hewni 
that  tithe  in  kind  had  been  ever  paid,  or  even  insisted  upon  or  de- 
manded ;  but  there  is  none.  IlF,  therefore,  it  rested  on  the  proof,  it 
b  iotpossible  to  say,  that  a  decree  must  be  made  for  payment  of 
tithe  in  kind,  which  as  at  present  I  cannot  allow. 

In  the  C3LSC  of  ErsHm  y»  Ruffe  and  Brewster ^  1769*,   before  Evidence  of 
Lord  Chief  Baron  Parhr^  which  was  a  very  important  determina^  neighbour.* 
tion,  that  corn  was  tithcable  in  the  sheaf  de  eommuni  jure^  and  not  j^f j^jjj!* 
in  the  shock  ;  and  that  bariey  and  oats  are  titheable  in  cocks,  and  bic. 
not  in  the  swarth,  the  plaintiff's  counsel  objected  to  the  reading 
any  evkfence  taken  in  this  cause  relating  to  the  custom  of  tithing 
10  other  parishes,  and  the  court  allowed  the  objection* 

In  fiivour  of  the  rights  of  the  church,  the  law  generally  allows  MoretatU 
greater  latitude  in  the  proof  of  tithes,  than  in  other  matters.   So  in  dei«  of  "^^ 
Gregory  V.  Lutterell^f  17 18,  "a  paper  signed  in  1639,  to  prove  a  »l^hw«hin 
composition  for  rabbits  on  Brampton  burroughs,  by  the  predecessor  ten. 
of  the  present  vicar,  &c.  was  read  by  the  barons,  {Page  hasitante,) 
though  no  direct  proof  that  the  defendant  claimed  under  the  perapn* 
^ho  signed  it,  the.  warren,  (that  is,  burroughs,)  &c. :  it  appearing 
that  it  was  of  an  ancient  date,  that  the  estates  mentioned  in  it  were 
as  defendant  now  had  ;  and  there  being  proof  of  the  hand- writing 
of  one  of  the  witnesses,  &c.  but  afterwards  held,  that  it  was  not 
sufficient  to  support  ptaintilF's  demand  for  the  uncertainty,  as  that 
there  might  be  a  warren  at  another  place,  or  a  piece  of  ground  so 
called,  or  die  composition  might  be  for  other  tithes  arising  out  of 
the  warren.  '* 

In  the  befora-mentioned  case  of  Doetor  Scott  v.  Fenwick  and  ^^^^  ^^ 
otbersp  an  objection  was  made  to  the  evidence  of  a  witnes»s,  be-  iBjerested 
CMse  it  appeared  on  his  cross-examination,  that  he  was  interested.  !4>p€(f47o. 

*  a  R«jii.  568^  ana  3  Cv^iK  965,.  f  ^  Via.  Ab«  Sfs,  tui  a  Wood,  114, 
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To  an  interrogatory  asking  the  witness,  whether  he  were  inte- 
rested or  notf    it   was  answered  in   the   negative.      After  this 
the  party  proceeds  in  his  cross-eKamination,  and  thereby  makes 
him  a  competent  witness      Per  cur^,  at  law  the  old  nilc  w,as, 
;  that  the  witness  must  be  rejected,  if  at  all,  on  the  voir  dire* ^ 
before  the  examination  in  chief  began,  and  after  such  examination 
once  commenced,  tiic  adverse  party  could  object  to  his  credibility 
•   only,  and  not  to  his  competency.     But  this  rule  was  found  incon- 
venient, because'  it  often  happened,  that  an  interest  denid  on  the 
voir  dire  came  out  clearly  on  a  cross-examination.     The  court 
therefore  has,  for  a  long  time  past,  permitted  the  objection  to  pre- 
vail, whenever  the  interest  appeared  in  the  course  of  the  examina- 
tion, provided  the  party  entitled  to  the  benefit  of  the  objection 
urged  it  immediately  ;    still  holding,  that  if  after  the  ground  of 
objection  appeared,  the  party  proceed  in  his  cross-examination,  he 
thereby  waives  the  objection,  and  shall  not  afterwards  have  liberty 
to  make  it.     1  he  rule  of  evidence  in  equity  ought  to  be  analogous 
to  that  in  courts  of  law.     When  the  interrogatories  are  drawHr  it  is 
impossible  for  the  party  to  know  what  answers  the  witness  will  give 
to  them,  consequently,  there  is  no  opportunity  of  stopping  in  the 
course  of  the  cross-examination,  and  of  urging  the  objection,  till, 
after  the  depositions  are  published  and  the  evidence  comes  to  be 
read  in  couit.     Then  if  the  party  permit  the  evidence  to  be  read,  he 
thereby  waives  the  objection  to  the  competency  of  the  witness.   But 
if  he  use  the  firs.t  opportunity  that  offers,  by  urging  it  at  the  hearing 
before  the  evidence  is  icad,  it  oi^ghi  to  be  admitted,  and  to  prevail. 
If  this  be  not  the  rule  in  coiirts  oi  equity,  it  is  time,  that  the  ques- 
tion should  be  mooted,  and  that  it  should  now  be  established  one 
way  or  the  other. 
Length  of         Evidence  of^  tnodus  will  support  a  plea  of  «//  debet  to  an  action 
r7'!«!.!f?.     of  debt  for  <ithcs  of  corn  and  hay,  as  was  ruled  at  Dorchester  zs- 
«vt.poriple«    sixes,  in  1699,  in  Charry  v.  Garland  \,  and  in  Kinas ton  V.  Clerk  \i 
to  an  act  on  '1769.     At  «SWi7/>  Summer  assiic^)  an   action  was  brought  on  the 
cf  Edw"vi    ^^*^"^^  for  not  setting  out  tithes  ;  rates,  J.  in  summing  up  to  the 
jury,  said,  that  the  same  evidence  was  admissible  in  this,  though 
a  penal  statute,  as  to  proo^  of  title,  as  if  it  had  been  in  ejecrine:;l: 
and  therefore  as  men's  deeds  and  evidences  were  liable  10  be  lost, 
he  should  consider  a  length  of  possession  and  perception  of  the 
tithes  as  sufficient  title,     fiut  yet,  as  tithes  properly  lay   in^grant, 
he  should  consider  <20  or  30  years  possession  as  very  weak  evid:  oce 

•  i.  c.  veruttr  dicere.  It  is  sometimes  pnyH  at  a  trial  xr  law,  thai  a  witners  aaj  b« 
sworn  upon  a  t^e;>  <//Vr,  that  he  sttall  speak  the  truth,  whether  he  be  or  be  not  iocerestcd 
iu  ihe  evtut  of  the  suit.  f  jGi^il.  951.  f  5  T.  Rfp.  165. 
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of  title  unaccompanied  by  deeds ;  but»  in  the  present  case»  the 
plaintiff* produced  deeds  for  near  a  century  px<5t,  in  which  tithe-hay 
was  conveyed;  which  he  held  suflicient  evidence.  And  he  said, 
in  an  action  of  this  kind,  he  iht)ught  it  necessary  to  prove  percep- 
tion of  tithe  in  kind,  within  40  years  before  action  brought,  ana-, 
logous  to  the  reasoning  of  the  Icgiblature  at  the  time  of  making  the 
act  i  which  mentions,  that  in  order  to  entitle  the  plaintiff  to  the 
action,  the  tithe  must  have  been  paid  wiihin  40  years  before  the 
making  of  the  act. 

The  defendant  proved  a  payment  of  u.  6d.  for  about  50  years 
back ;  and  it  appeared,  that  the  value  of  the  tithe  would  not  at 
n^ost  have  amounted  to  above  l8j.  per  atwum  at  this  day.  This, 
he  said,  savoured  of  a  rank  modus,  and  looked  more  hke  a  con- 
ventional payment :  for  if  it  were  taken  as  a  modus,  it  must  have 
Subsisted  time  out  of  mind,  which  was  as  far  back  as  the  time  of 
Ric.  I.  and  at  that  time  is.  6ci.  was  as  much  as  i8x.  are  at  this  day, 
and  therefore  must  have  been  the  full  value  of  the  tithes. 

And  he  thought,  that  this  was  the  only  legal  action  for  the  trial 
of  right  to  tithes.     He  thought  it  a  fair  way  of  trying  it,  wherever - 
they  had  been  paid  within  20  or  30  years ;  if  they  had  not,  he 
thought  it  would  be  hard  to  subject  the  party  to  a  penalty  which 
included  in  the  idea  of  it  a  wilful  and  ciiminal  default. 

The  plaintiff*  had  a  verdict ;  and  the  finding  was  4s»  for  the  Action  of 
single  value  of  the  tithes,  (not  by  way  of  damages,)  leaving  it  to  vi.  and  dd 
the  court  to  treble  it  *.     Conformable  with  these  determinations  f^*"!***** 

tncreiQ. 

was  the  case  of  Mitchell  v.  IValker^^  J793»  which  was  an  action 
of  debt  upon  the  statute  of  2  and  3  f!d.  VI.  and  the  deciaration 
stated,  that  the  plaintiff  was  recfor  of  the  parish  of  Thornhiii,  and 
as  such  was  entitled  to  all  manner  of  tithe  within  the  same,  ex- 
cept, &c.  and  that  the  defendant  on  ist  January,  17^1,  occupied 
22  acn?s  of  land  called  Hendjield  closes^  wiihin  the  said  parish,  and 
that  the  tithes  of  corn  and  grain  yearly  arising  from  the  said  land 
of  the  defendants  within  40  years  next  before  the  making  of  a  cer- 
tain act  of  parliament,  made  in  the  2d  and  3d  Ed.  VI.  entitled, 
**  An  Act  for  Payment  ofTitheSy*  and  then  were  of  right  yielded 
and  payable,  and  yielded  and  paid,  to  the  rector  of  the  said  parish, 
&c.  and  that  defendant  being  so  occupier,  and  the  plaintifF  so  be- 

*  Mr.  Justice  ButUr^  from  whofe  maou^cript  this  report  wai  taken,  thouglit  it  r^. 
ther  a  loose  note,  and  not  much  to  be  depended  upon. 

i  $  T.  Report,  260.  I  have  given  this  case  at  latige,  by  way  of  shewing  the  oature 
of  a  deciaration  i»  this  species  of  action  upon  (he  statute  of  £d.  VI.  bcin^  t  very  ordi« 
pary  acticn^ 
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$ng  reetor,  &c.  he  the  defendant  on  ist  of  Nov.  1791 ,  ploughed 
his  said  Iand»  and  sowed  the  same  with  corn,  &c.  and  afterwards* 
&c.  reaped,  &c.  the  tithe  of  all  which  said  corn.  &c.  did  of  riglit 
belong  and  appertain  to  the.  plaintiff  as  rector  as  aforesaid,  and  of 
right  ought  to  have  been  separated  from  the  other  nine  parts  there- 
of, and  to  have  been  yielded  and  paid  to  him  ;  yet,  the  defendant 
Tvell  knowing  the  premises,  but  not  regarding  the  statute,  &c.  did 
not  justly  divide,  &c.  the  tenth  part  of  the  said  corn,  &c.  but  took 
and  carried  away  all  the  said  corn,  &c.  before  it  was  divided,  &c. 
contrary  to  the  statute  ;  the  declaration  then  alleged  the  value  of 
the  tithes  taken  away  to  be  4/.  8r.  and  demanded  treble  the  value. 
The  defendant  pleaded  nil  debet  ^  on  which  issue  was  joined. 

Thi^  cause  was  tried  at  the  last  Tork  assizes  before  Buller,], 
Vfheti  it  appeared,  that  the  land  in  question,  which  was  within  the 
parish,  as  far  back  as  any  witness  knew  had  been  in  grass,  add  bad 
been  ploughed  for  the  first  time  within  their  knowledge  in  1791 ; 
and  no  evidence  was  given  of  its  ever  having  paid  tithe* 

The  Stat.  2  and  3  Ed.  VL  c.  13.  enacts,  "  That  every  of  the 
•'  king*s  subjects  shall  from  henceforth  truly  and  justly,  without 
**  fraud  or  guile,  divide,  set  out,  yield,  and  pay  all  manner  of  their 
praedial  tithes,  in  their  proper  kind,  as  they  arise  and  happeiii 
''  in  such  manner  and  form  as  hath  been  of  right  yielded  and  paid 
within  40  years  next  before  the  making  of  this  act,  or  of  right 
or  custom  ought  to  have  been  paid ;  and  that  no  person  shall 
**  from  henceforth  take  or  cariy  away  any  such,  or  like  tithes, 
•*  which  have  been  yielded  or  paid  within  the  said  forty  years,  or 
*•  of  right  ought  to  have  been  paid  in  the  place  or  places  titheable 
**  of  tho  same,  before  he  has  justly  divided  or  set  forth  for  the 
**  titlie  thereof  the  tenth  part  of  the  same,  &c.  under  tiie  pain  of 
"  forfeirure  of  treble  value  of  ihe  tithes  so  taken  or  carried  away." 
Chamhre^  for  the  defendant,  contended  at  the  triai  that  the  jury 
were  botmd  to  find  for  him,  unless  they  found  that  tithes  had  ac« 
tually  been  paid  in  respect  of  this  land,  within  40  years  before  the 
statute,  of  which  there  was  no  evidence :  on  the  contrary,  the  evi- 
dence given  rather  went  to  rebut  such  a  presumption,  and  was  suf- 
ficient to  warrant  the  jury  in  presuming  a  grant  in  favour  of  the 
defendant.       ^  '  . 

Vcfdictfor        A  vcrdict,  however,  was  given  by  the  learned  judge's  direction 
pUiaciff.       JQj  ij^g  plaintiff,  with  liberty  for  the  defendant  to  move  to  enter  a 
nonsuit,  if  the  court  should  think  the  evidence  insufficient  to  siip» 
port  the  action. 
A  rule  having  since  been  obtained  to  enter  a  nonsuit. 
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Law  now  shewed  cause  against  it.     There  i$  no  casei  wherein  Rule  to  shew 
il  has  been  held  neces5ary  to  prove,  that  the  lands  had  paid  tithe  J*n*n,u|j* 
within  40  years  next  before  the  statute  of  Ed.  VI.   in  order  to  should  not 
maintain  such  an  action  as  the  present.     Lord  Coke^  2  Inst.  649, 
650,  treating  of  this  branch  of  the  statute,  takes  no  notice  of  it. 
The  presumption  of  law  is,  that  all  land  is  titheable ;   and  the 
onus  of  proving  an  exemption  in  favour  of  any  particular  land  lies 
on  the  party  claiming  it :  nor  has  it  ever  been  held  sufficient  to 
shew,  that  the  land  has  not  paid  tithe  before,  within  living  memo- 
ry; though  that  sort  of  evidence  may  be  applicable  to  identify 
huds  in  old  deeds,  which  were  discharged  of  tithe  by  some  legal 
exemption,  but  here  no  such  evidence  was  given  *.     He  was  then 
stopped  by  the  court,  as  were  a\so  Cociell,  Serjeant,  and  Lamie,  on 
the  same  side. 

Chambre  and  PPood  contrd.  The  objection,  that  thejrc  was  not 
sufficient  evidence  to  support  the  action  is  decisive;  ist,  on  the 
words  of  the  statute;  odly,  on  the  authority  of  cases:  and  3dly, 
on  the  presumption  of  a  grant,  ist.  The  words  of  the  statute  are 
express,  that  no  person  shall  take  away  the  praedial  tithe,  which 
hath  been  yielded  or  paidj  or  ought  to  have  been  paid,  within  4q 
years  next  before  the  making  of  the  act,  &c«  The  penalty  is  con- 
fined in  tcrn^s  to  such  cases :  and  if  it  be  to  be  extended  to  all 
tithe,  whether  paid  or  payable  within  40  years  next  before  the  sta'> 
tiite  or  not,  those  words  will  be  rendered  nugatory.  Now  there 
W9S  not  even  the  slightest  evidence  offered  to  shew,  that  this  land 
had  paid  tithes  within  the  40  years.  There  can  be  00  presumption 
of  law  in  this  case,  because  this  is  not  an  action  for  any  common 
lav/  right,  but  for  a  penalty  under  a  statute,  within  the  precise 
words  of  which  the  party  seeking  to  recover  such  penalty, 
must  bring  his  case.  The  statute  expressly  confines  the  penalty  to 
cases,  in  which  such  (that  is,  prxdialj  tithe  had  been  paid  or  ought 
to  have  been  paid»  within  40  years  before.  But  however  the  pre- 
sumption may  be  in  ordinary  cases,  the  evidence  given  in  this  case 
afibrds  a  strong  presumption  against  the  plaintilT;  for  it  goes  to 
prove,  that  the  land  had  always  been  in  pasture,  and  coiisequenily 
could  not  have  paid  prxdial  tithe  at  any  time  before.  And  though 
this  evidciKe  might  not  be  sufiicient  to  exempt  the  lands  from  .pay- 
mentof  tithes  altogether,  yet  it  is  a  sufficient  defence  in  this  action 
on  a  penal  statme ;  and  the  plaintiff  may  still  sue  in  a  spiritual 
court.    But,  2dly,  the  case  of  Lord  Mansfield  v.  Clark,  M.  9  G, 
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n  I.  C;.  B.  is  decisive,  that  some  evidence  of  payment  havir.g  been 
inaiic  within  40  years  next  before  the  sratiite  is  necessary.  The 
court  there  granted  a  new  triai  for  the  defect  of  such- evidence  for 
the  plaintiff.  In  the  argument  of  that  case  was  cited  another  t*f 
Adenhroohe  v.  Stokei^  tried  before  Lord  Chief  Justice  Willtt  at 
^tufford  assizes,  1745.  which  was  a  similar  action,  on  the  statute 
a  and  3  Eldw.  VI.  for  stibtraction  of  tithes;  where  the  learned 
judge  non- suited  the  plaintiff  for  not  proving  payment  of  tithes 
within  40  years  be  lot  e  the  acthn^  in  analogy  to  the  limitation  of 
t-ime  in  the  statute.  And  th(»nyli  decision  was  cited  bv  Mr.  IFIU 
braham  before  Lord  Hfin/wicie,  in  the  case  of  R(*theram  v.  Fari' 
shatu^f  and  approved  by  the  court.  3dly,  the  non-payment  of 
tithes  within  memory  was  evidence  of  a  grant  of  the  tithes.  It 
was  so  considered  in  the  case  of  Lord  Mansfield  v.  Clarke. 
Opinion  of  The  couri  wibhed  the  question  to  be  put  upon  the  record,  if  the 
lUtcouru  defendant's  counsel  thotight  it  with  his  client;  but  the  other  side 
objected  on  account  of  the  ex  pence. 

Lord  Kenyan  C.  J .     Since  it  is  necessary  for  us  to  give  our 
opinion,  I  confess  my  inclination  is  strongly  in  support  of  the  ac- 
tion ;  for  though  the  defendant's  argument  would  have  great  weight, 
if  wc  were  now  to  decide  on  the  statute  of  E.  VI.  for  the  first 
<ime,  yet  the  usage  has  constantly  been  against  the  necessity  of  the 
proof  contended  for  by  the  defendant  under  the  statute.    And  I 
remember  many  actions  tried,  where  the  lands,  in  respect  of  vrtiich 
the  tithes  were  claimed,  bad  been  lately  enclosed,  and  where  the  same 
objection,  had  it   been  available,'  must  have  prevailed,  but  the 
plaintiflft  recovered  in  all  of  them.     The  stat.  of  E.  VI.  was 
passed  soon  after  the  dissolution  of  the  religious  houses  in  this  king- 
dom, before  which  time  the  tithes  were  in  the  hands  of  rdigiows 
men,  and  the  usual  remedy  for  the  subtraction  of  them  was  in  the 
ecclesiastical  cmirts.     Btit  when   tithes  became  lay  f^s^  it  was 
thought  necessary  to  provide  a  rcBiedy  for  such  injuries  in  the  fcmr 
f  oral  courts,  and  therefore  the  statute  was  passed  for  that  purpose. 
Now  it  \s  not  disputed,  but  these  lands  are  titheable,  and  that 
paymer.t  may  be  enforced  by  a  more  extensive  mode  of  proceeding. 
Laymen  cannot  prescribe  in  n$n  dec'imandQ.     The  nonpayment  of 
tithe  of  itself  signifies  nothing:  tithe  is  every  day  claimed  for  lands 
enclosed  out  of  wastes,  which  never  paid  tithe  before.     The  only 
objection  then  is  to  the  form  of  the  action,  which  I  do  not  think 
wel]  founded.     Tl;e  words  of  the  statute  extend  to  tithe  paid, "  or 
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«phkh  of  light  or  custom  might  to  have  been  pajd.**  Now  what 
ground  have  we  for  saying  that  tithe  ought  not  to  have  been  paid 
bwcf  The  prcsiimption  of  law  is  in  favour  of  the  rector.  And  I 
never  heard,  that  a  diiFcrcnt  sort  of  proof  o£  title  was  required  in 
this  fruffiany  other  form  of  proceeding  for  the  recovery  of  tithes. 
Mr.  Justice  Tates  in  a  case,  the  name  of  which  I  think  was 
Kjnastm  v.  Dickson^  thought  the  same  evidence  applicable  in  this 
as  in  any  other  case.  1  n  the  case  cited  of  Lord  Mansfield  v.  Clarke, 
the  declaration  was  drawn  differently  from  the  present;  for  there 
it  was  only  stated,  that  the  tithes  had  been  paid  within  40  years 
befcne  the  statute ;  the  court  went  on  that  distinction ;  and  they 
ordered  the  declaration  to  be  amended  before  the  second  trial,  and 
the  word  *•  payable"  to  be  inserted. 

BuiUr,  J.  With  respect  to  the  presumption  of  a  grant  in  fa- 
vour of  the  defendant,  I  thought  I  could  not  leave  that  question  to 
the  jury,  without  some  evidence  to  support  it,  and  here  was  none. 
If  inddxl  it  had  appeared,  that  this  land  had  been  ploughed  beforet 
and  yet  no  tithes  had  been  exacted  for  it,  that  might  have  afforded 
some  ground  for  such  a  presumption.  And  according  to  my  note 
of  the  case  of  Lord  Mansfield  v.  Clarke,  (which  Mr.  Justice  Buller 
here  read  as  in  note  * ;  but  the  note  cited  at  the  bar  differed  in  the 

*  Mic.  9 Geo.  III.  Chief  Baron  Lord  Mantfield  v.  Clarke,    This  WJf  fto  action  oo 
the  a  io4  3  Edw.  VI.  c.  13.  for  not  setting  out  tithes.    There  wu  a  verdict  for  (he 
pUiotifi';  and  00  a  motioo  for  a  new  trial,  the  opinion  of  the  court  was  delivered  by 
Loid  Chief  Justioe  Hllm^t*     In  this  ca&e  there  are  many  difficulties  that  occur  to  ty, 
a&d  it  BOft  |o  hack  to  be  tried  again.     The  declaration  only  states^  that  tithes  have 
too  paid  for  40  years  before  making  the  act,  but  there  is  no  averment,  that  tithes  wcie 
fayable,  and  of  right  ought  10  be  paid,  which  is  the  case  of  ail  the  declarations  I  have 
Mcn;  and  none  of  them  rest  it  upon  the  payment  only.    There  was  no  evidence  of 
titbn  having  ever  been  paid  at  all,  and  that  is  a  presumption  that  there  was  no  payment 
for 40 years  before  the  statute;  and  then  the  evidence  does  not  prove  the  declaration! 
but  if  the  declaration  had  said  that  tithes  ought  to  be  paid,  another  kind  of  evidenct 
Blight  have  been  given :  therefore  it  would  be  proper  to  amend  the  declaration  to  bring 
the  merits  before  ib«  cnnrt.    This  seems  to  be  a  necessary  averment,  for  the  counsel  for 
the  pbintiff  say,  if  tithes  were  not  paid  for  40  yean  before  the  statute,  yet  they  ought 
to  have  been  paid,  of  common  right,  and  that  would  be  sufficient*    But  it  seems  to  us, 
that  that  cannot  be  the  construction  of  thte  act,  for  then  you  make  the  last  clause  sig« 
oify  Doihiog,  and  that  the  40  years  are  immaterial.     But  it  may  come  out,  that  tithes 
within  that  statute  iihist  mean  that  they  virere  paid  within  40  years,  or  you  most  account 
vhy  they  were  not  paid ;  and  then  it  would  fall  within  the  usual  way  of  pleading  tha| 
they  %rtfayable»     I  do  not  mean  to  give  any  positive  opinion,  but  only  to  suggest  the 
ftasoos  of  the  court,  why  this  case  should  be  further  considered.     If  tithes  have  never 
bc(o  paid,  and  no  reason  can  be  given  why  they  never  were,  it  Will  be  open  to  another 
cootideratioo.    It  is  settled,  that  you  cannot  prescribe  im-mm  Jteimamd»  against  a  lay 
impDpriator  more  than  a  priest ;  but  though  that  be  so  settled,  yet  is  is  likewise  settled 
in  R^tberam  v.  Fansbaiv^  that  in  case  of  a  lay  impropriator,  the  case  is  open  to  evidence 
oi  picsumptioD  of  scvefauce  Irom  the  rectory,  and  so  exempt ;  as  by  a  grant  from  ihm 
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respect  alluded  to)  g^t  stiess  wu  bu4  upon  that  circumstance 

by  JL^ord  Chief  Jumre  fFibnoi,  for  he  aaid,  "  if  it  appear,  that  this 

land  has  never  paid,  Mnd  has  betn  comtantfy  ploughed^  it  will  be  opea 

"  to  presumption  of  a  grant."    But  he  thought  that  the  owiof 

proving  the  exemption  lay  with  the  defendant.    The  other  jgdgcs 

concurred.    ' 

tiMtltot^       Various  actions  at  law  ouy  be  brought  to  try  flie  righu  of 

right  of        tithes,  mbduaes,  or  compositions :  as  in  the  noted  case  of  Sir  JVil&m 

SS'ST    t^^lsby  V.  triviU  and  another.  A.  D.  1664,  in  Hardress^  upaa 

the  validity  of  an  ancient  composition,   between  the  Cisttrtm 

abbot  of  Fountain  in  Xorksbire,  and  the  prebendary  of  Scodikf^ 

an  action  of  trover  and  conversion  f  was  brought  for  a  lamb  and 

a  sheaf  of  wheat,  and  upon  not  guilty  pleaded,  a  special  verdict 

was  found. 

wWcda-'^'      ^^  *^^  chapter  on  moduses,  we  have  pointed  out  the  diftrcnt 

Uy  impropriator.  I  im  iwirt  this  is  die  eaie  of  a  college,  uA  diey  are  dinUcd  ham 
•  making  a  gcaot  by  13  Eiic.  {  bmt  before  chat  time,  they  were  aC  liberty  10  make  aacb 
graoti ;  and  therefore  if  it  appear,  that  thia  laod  has  never  paid,  and  haj  heem  canttsMitf 
f/wgifJ,  it  will  be  open  to  presumption  of  a  grant.  There  might  be  some  private  £^ 
abling  sututcf  of  this  college  before  the  disabling  statute,  that  preveated  tbem  from  alica- 
iog  for  m»rc  than  a  particular  teraa ;  for  though  the  disabling  statute  of  Eltx.  gate  a  po«cf 
of  making  leases  for  particular  terms,  yet  it  never  meant  to  enable  colleges  to  makeloogei 
leases  thanihfir  private  statutes  warranted,  where  they  were  limited  by  tbem.  If  tbeic 
be  no  statutes  (as  i  am  ioformed  there  arc  not}  then  the  case  will  be  left  open  t^pR- 
aumpiioa. 

*  Hold.  3S. 

+  For  the  sake  of  gentlemen  not  of  the  profession  of  the  law,  U  may  be  noted,  dtst 
the  action  of  trover  and  converuam  was,  in  its  original,  an  action  of  trespus  upon  the 
C4sei  for  recovery  of  danuges  ag4o<t  such  person  as  ha/i/otmd  aoother'a  goods,  and  it* 
fused  to  deliver  tbem  o«  demand,  but  cooverstd  them  to  bis  own  use;  from  which  6a^ 
ing  and  coBverting,  it  is  called  an  action  of  trover  and  couvernon.  The  frcedca  of 
this  action  from  wager  in  Law,  and  the  less  degree  of  certainty  requisite  in  describing  the 
goodfci  (Salk.  654,)  gave  it  10  considerable  an  advantage  over  the  actida  of  detinutt  thit 
by  a  fiction  of  law  actions  of  tro^r  srtie  at  length  pcrmitlod  to  be  Mughc  against  aay 
man*  who  bad  lA  his  possession  by  anyiseafu  whatsoever*  the  personal  goods  of  aiMChcr« 
and  soid  tbem,  or  used  them  without  the  consent  of  the  owner,  or  refused  to  deliver 
Ihem  when  demanded.  The  injury  lies  io  the  conversion :  for  any  man  may  take  die 
goods  of  another  into  possession  if  be  ind  them  t  but  no  finder  is  allowed  to  acquiic  s 
property  thereia,  ooltss  the  owner  be  fat  ever  unkiwwa  x  and  theieiiBre  he  must  not  cso* 
errt  them  to  his  own  use,  which  the  law  presumes  him  to  do,  if  be  let'use  to  icnoia 
them  to  the  owner;  for  which  reason  such  refusal  alone  is,  prima  facia  sufficient  cvidcoee 
of  a  conversion,  { 10  Rep.  56.)  The  Tact  of  the  finding  or  trover^  is  therefoie  now  w- 
tally  immaterial :  for  the  plaintiST  needs  only  to  suggest  (u  words  of  form)  that  be  iM 
such  goodsi  aod  that  the  delendaot  found  them  s  and  if  he  ^ rove»  that  the  foo^sarcbit 
property,  and  that  the  defendant  bad  them  in  his  poueMion,  it  is  sufficient.  But  a  coo. 
venkion  must  be  fully  proved ;  and  then  in  this  action  the  plaintiff  shall  recover  d^oiJcn 
equiil  to  the  value  of  the  thing  ooowarted,  but  not  the  thing  itself;  which  noihing  viU 
'  pocovcr  but  ao  action  of  detinm  or  rffteviu,    5  BUc.  Com*  151. 
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onesi  in  which  i«ues  have  or  ought  to  be  directed  la  juries  to  trjr  ^^^^^  ^  ^ 

diftrent  questions  upon  tithes.     It  was  some  time  before  the  spU  ^^^*  ^^* 

ritual  courts  gave  up  the  right  of  suing  for  treble  daouiges  on  the 

2  ind  3  £•  VI.    The  ri^t  however  of  bringing  actions  of  debt 

upon  that  ifatute  in  the  common  bw  court  was  too  strongly  settled, 

iseailyas  in  the  year  IS96»  in  BeaJles  v,  Shirman  *,  which  was 

to  ii»  following  effect.  *•  Debt  upon  the  statute  2  E.  VI.  for  not 

letting  forth  of  rithe$,  wherein  he  declares,  thgt  he  was  fnrson  of 

Lpbtftm^  in  the  county  of  Cambridge^  and  that  the  defendant 

bdog  a  parishioner  there,  and  having  com  there  growing,  &c.  the 

tidies  whereof  amounting  to  the  value  of  50/.  he  had  not  set  them 

fntb:  wherefore  he  demanded  the  treble  value,  viz.  150/.    After 

vcidict  for  the  plaintiff,  upon  a  nihil  debet  pleaded,  it  was  moved 

io  surest  of  judgment,  that  the  suit  for  this  treble  value  ou^t  not 

to  be  brought  at  the  common  law,  but  in  the  spirimal  court,  as  it 

ought  to  be  for  the  tithes,  before  they  are  set  forth.     But  Tanfield 

fiv  the  plaintiff  moved,  that  it  might  be  well  brought  at  the  com<> 

non  law;  and  so  it  was  niied  in  the  Exchequer,  upon  gicat  ad« 

vice,  b  the  time  oS  Manwoodt  betwixt  one  Wood  and  Halton\  for 

dicre  the  information  was  brought  by  the  queen  only  upon  this 

statute,  and  the  treble  value  was  demanded,  and  adjudged  that  it 

Jay  not,  fw  the  statute  gives  it  to  the  party  grieved,  and  not  to  the 

ficen.    And  then  it  was  brought  by  ff^ood^  being  the  party  grieved, 

2nd  he  had  judgment  to  recover,  and  a  precedent  in  this  court, 

tiittn  Eliz.  rot.  682  betwixt  fVentwortb  and  Crisp  was  cited, 

^here  such  an  action  was  brought,  and  the  plaindff  had  judgment 

to  recover;  and  all  the  justices  were  of  the  same  opinion  in  this 

CKe:  but  because  it  was  a  new  case,  they  would  advise  until  next 

<^nn.    Another  exception  was  taken;   because  it  appears,  that 

the  plaintiff  had  this  parsonage  in  right  of  his  wife  for  years,  and 

sooii^t  to  have  joined  his  wife  with  him  in  this  action." 

"  The  case  was  now  moved  again,  to  have  the  resdution  of  the  Baron  ana 
court :  and  they  all  resolved,  that  the  action  well  lay  upon  the  f^!"*  ""^y. 
^tule.    it  was  then  moved,  that  those  tithes  were  personal  actioo.       ^ 
chatty,  which  appertained  to  the  baroo  only,  and  be  hath  joined 
hisfieme  with  him  in  this  aaion ;  and  therefore  it  was  ill,  sednon 
oUccQtur,     For  the  feme  being  termor,  the  baron  is  possessed  of 
them  in  her  right,  and  iheactkm  is  given  to  the  proprietor  or  far- 
nter,  &r.  wherefore  the  action  is  well  brought  in  both  their  names. 
And  it  was  adjudged  for  the  plaintiff.    NotCf  that  a  writ  of  error 
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was  brought  upon  this  judgment.    And  the  error  was  assigned  io 
the  point  of  law.     And  the  judgment  was  affirmed.*' 
What  pleas        Xo  ihcse  actious  Upon  the  statute  of  Ed.  VL  the  defendant  may 
picWcd  t©     plead  cith'    no    culpabilis  or  nil      bet:  as  in  PVortlfy\.  Herfki^ 
ibU  auiuie.  bam^.     The  rector  of  Kir  burton  in  Torkshire^  in  159Q,  brought 
debt  against  the  defendant  upon  the  statute  of  2  E.  VI.  for  car- 
rying away  his  corn,  the  titlies  not  being  set  out,  and  defnaodd 
the  treble  value*     The  defendant  pleaded  not  guilty.     Coke  attwnej 
general^  moved,  that  it  was  not  any  issue  in  this  action;  but  all 
the  court  resolved,  that  it  was  well  enough;  for  it  was  not  for  a 
ncn»/esance,  but  for  SLmal/easafue^  wherein  the  tort  is  supposed; 
and  in  an  action  upon  the  sutute,  which  prohibits  a  thingi  upon 
which  a  penalty  is  demanded,  the  issue  may  be  non  culp.  or  nm 
debits  and  so  it  hath  been  oftentimes  ruled  in  this  coun.    WheI^ 
fore  the  issue  was  joined  accordingly. 
Fife  variout       The  following  five  points  were  ruled  by  the  king's  bench,  iR 
%t\  acttoDt  on  1602 1.     Day  V.  Peciwellf  where  the  rector  recovered  in  debt  78/* 
this  autatc.  q„  ^j^Jj  statute,     ist.  The  statute  which  gives  treble  damages,  docs 
not  allow  the  jury  to  give  other  damages.     2nd.  No  cost^  being 
given  by  the  statute,  the  jury  cannot  assess  costs.     3rd,  Two  far- 
mers may  join  in  an  action  upon  the  statute.     4th,  A  fanner  of 
tithes  Sd\l  have  an  action,  by  the  equity  of  the  statute,  beausc 
he  has  the  right  to  the  tithes,  though  the  statute  do  net  give  the 
action  to  the  farmer.    5th,  An  agreement  with  the  one  fanner 
shall  bind  his  companion. 
Leiaceof  In  Cbampemoon  v.  HillXt  1605,  debt  was  brought  on  thissta* 

Iklrial*'"'^  tute  by  a  lessee  of  tithes,  in  which  the  plaintiff  shewed,  that  two 
tithes  may  parts  of  the  tithes  of  the  place,  &c.  appertained  to  the  rectory,  and 
one  aciioD,  the  third  pan  to  the  vicarage:  anctthat  he  had  a  lease  for  years  of 
though  he  |j,g  rectory,  and  another  lease  for  the  vicarage ;  and  for  not  setting 
tides.  forth  of  the  tithes,  he  demanded  according  to  the  statute,  the  treble 

value;  the  defendant  pleaded  hon  debet ^  and   foimd  against  hioi: 
and  it  was  now  alleged  in  arrest  of  judgment;  that  iruismuch  as 
^  his  cause  of  action  is  grounded  upon  several  leases,  he  ought  to 

have  brought  several  actions,  as  his  title  is  several ;  but  the  court 
held  that  the  action  was  well  brought,  in  regard  he  had  both  tides 
in  him,  and  he  is  to  have  the  entire  tithes ;  and  this  action  is 
brot]ght  upon  the  tort^  because  he  did  not  set  out  the  tithes; 
wherefore  it  was  adjudged  for  the  plaintiff. 
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This  action  of  debt  on  the  statute  of  Ed.  VI.  lies  for  an  iexecutor  acHoo  my 
for  tiihcs  due  to  his  testator,  as  appears  by  Mr.  Justice  M^retmfs  ^  Jj^^^J^ 
case,  1670*,  who  brought  debt  as  executor  upon  the  a  of  £•  for  tithes  due 
VI.  for  not  setting  forth  of  tithes  due  to  the  testator.     Upon  non  ^^^  ^^^^ 
dekt  pleaded,  aud  a  verdict  for  hinn,  it  was  moved  in  arrest  ^ 
jadgmeni,  that  this  being  a  forfeiture  given  by  the  statute  for  a  tort 
done  to  the  testator,  it  could  not  be  brought  by  the  executor*     To 
which  it  was  answered,  that  this  action  was  maintainable,  within 
the  equity  of  the  statute  of  the  4  of  Edw-  IIL  which  gives  the  exe- 
cutor trespass  de  bonis  asportatis  in  vita  testatoris.     So  an  ejeeiione 
frm€  lies  upon  an  ejectment  done  to  the  testator  and  trover  zni 
comtnhn,  where  the  conversion  was  in  the  time  of  the  testator. 
'  I  Cn  adjudged,  that  an  executor  may  bring  an  action  upon  the 
case,  against  the  sheriff,  for  an  escape  upon  mesne  process  suffered 
in  his  teita;or*s  life  time.     And  the  co^rt  were  clear  of  opinion* 
for  the  plaintiff,  and  said  it  had  been  forme/ly  resolved  so  in  the 
Exch^qtjer  chamber. 

It  is  to  be  noted,  that  no  action  lies  on  the  2  and  3  Edw.  VJ.  Action  00 

for  the  subtraction  of  any  other  than  of  pnedial  tithes.     In  the  case  liet  only* for 

di  Norton  v.  Clarke -^t  if^Vj^  a  writ  of  error  was  brought  in  the  ^^^^ 

Exchequer  chamber  for  the  reversal  of  a  judgment  for  Clarke^  in 

an  action  by  him  against  Norton^  upon  the  statute  of  Edw.  VL 

and  (he  second  error,  that  was  assigned,  was,  that  an  action  of 

debt  upon  the  statute  would  not  lie  for  tithes  of  woad,  because 

woad,  according  to  Speedy  in  his  Chronicle,  is  but  an  herb,  and  so 

in  the  nature  of  a  small  tithe,  for  which  an  action  of  debt  upon 

the  statute  will  not  lie.     For  an  action  of  debt  will  not  lie  for 

tithes  of  onions,  radishes,  &c.  though  they  grow  in  a  field ;  for 

they  are  small  tithes.     In  M.  18  Jac.  in  the  case  of  Payne  and 

Niihohon^  it  was  adjudged,  that  an  action  of  debt  would  not  lie 

fnr  the  tithes  of  wool  an'J  lamb.     And  Sir  Thomas  Crewe  the 

King's  Serjcanr,  said,  that  tithes  are  great  or  small  secundum  quid. 

For  in  some  places  those  tithes  may  be  said  to  be  great  tithes, 

^hich  in  other  places  are  small  tithes.     Where  the  tithe  of  a  thing 

is  magnus  ecdesia  pr^ventus,  there  it  shall  be  reckoned  among  the 

great  tithes:  but  where  it  is  parvus  ecclesiit  provenfus,  it  shall  be 

A  small  tithe.  •  And  therefore  in  Fnnce,  the  tithe  of  grapes  is  re- 

ptited  among  the  great  tithes,  because  it  is  maximus  ecclesia  pro» 

untus  \  whereas  in  England ^  the  tithe  of  graptfS  is  reckoned  among 
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tiie  ttndl  tithes^  Because  it  is  parvui  ectlaia  prtvenius.    MA  ia 
the  caw  at  bar»  because  woad  is  not  a  thing  frequently  nor  geoe* 
rally  sovrn,  it  canilot  be  said  to  be  ma£nus  pr^venha  eccksUt  wai 
therefore  is  to  be  ranhed  aniong  the  small  tithes.     Upon  a  special 
irerdict  tn  one  TyndalPs  case^  in  C.  B*  it  was  adjudgeJ*  that  tk 
tithe  of  woad  is  a  small  tithe>  and  that  it  belongs  to  the  vicsr. 
And  some  tithes  which  raticne  speciei  may  be  praedial  tithes  wA 
not  small  tithes»  yet  ratiitu  loci  may  be  small  tithes.    For  whidi 
itasont  if  peas,  or  such  sort  of  grain  be  sown  In  a  garden,  the 
tilhetf  of  them  may  ratitne  hci  be  small  tithes ;  whems  if  dxj 
were  sown  ia  a  field,  they  would  be  and  reputed  to  be  amoog 
the  great  tithes,  as  being  prasdial  tithes* 
Action  lies        JVdt$r^  Huiton,  and  Harvejy  Justices,  were  of  opHiton»  tktt 
cyte  for        the  tithes  of  woad  are  praedial*     Tiie  case  was  again  argiiei  in  d» 
•^^i"'      fdlowing  term,  and  it  was  agreed,  ist,  that  no  tithes  aic  tiihrt 
licbc.  within  the  statute  of  a  and  3  £•  VI.  for  the  subtraction  of  whidi 

an  action  upon  the  statute  will  lie,  but  praedial  tithes,    and.  It 
was  agreed,  that  the  tithes  of  woad  are  praedial  tithes*  mm  m- 
untur  ex  fnedh ;  and  therefore  they  cannot  be  other,  than  pr»iial 
tithte,  according  to  Doctor  and  Student  69.    And  P.  x  Ja.  Rot. 
1 1 19.  Coke  and  Southiy*s  case  in  C.  B.  it  was  resolved^  that  tithes 
of  apple  trees  are  prsedial  tithes,  and  that  debt  upon  the  statute  of 
d  aiid  3  £.  VL  lies  for  the  subtraction  of  them.     3rd,  Thete  w«i 
a  difference  of  opinion,  whether  an  action  of  debt  upon  the  statute 
'  of  a  and  3  £.  VL  would  lie  for  not  setting  out  such  praedial  titheif 
as  are  in  their  nature  small  tithes.     And  the  better  opinion  of  tht 
justices  and  barons  was,  that  an  action  would  well  lie.    HowefCTf 
as  Hutton,  Harvey,  and  ff^aitcr,  seetned  to  be  of  a  contrary  of»- 
nion,  it  was  adjoined  for  that  point. 
Courts  CO-        Ij,  general  the  courts  have  given  every  encouragement  to  these 

courige  ac-  "  o  ^  ^     o 

ijonion  ihii  actions  brought  upon  the  2  and  3  E.  VI.     For  in  SaumUrs  v. 

•tatuit.        S0ndford*t  1617,  which  was  an  action  of  debt  upon  the  statulS 

of  2  and  3  E.  VI.  c.  13.  after  verdict  for  the  plaintiiF,  it  wH 

moved  in  arrest  of  judgment  by  George  Croke,  that  the  dedaiaticQ 

was  insufficient,  because  it  only  stated  generally  that  the  plaintif 

.   . ,  was  seized  of  a  portion  of  tithes  of  such  lands,  and  made  no  title 

may  declare  lo  the  portion,  which  it  ought  to  do ;  for  a  layman  is  not  capaow 

Ju^u^Zf****  ^^^  portion  of  tithes  without  special  matter;  and  in  7  E.  VI.  Df- 

E4w.  VI.     g^.  it  appears,  that  there  is  a  manifest  diversity  between  a  redofy  " 

ting  forth  *  and  a  portion  of  thhes  sed  non  allocatur  y  for  by  Montapa  Chief 
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Justice,  Crohi  Dodditidge^  ani  fbu^Un^  justices,  tbeie  is  no 
diflference  in  reason  between  a  rectory  and  a  portion  of  tithes ;  foi 
a  layman  without  special  matter  is  no  oaore  capable  of  the  one 
than  he  is  of  the  other  \  and  as  it  has  been  often  adjudgedi  that  a 
cUm  merely  as  tropriitari^i  of  a  rectory  generally  without  ahsw- 
iog  any  title  is  good  enoi^hi  the  declaration  in  the  case  at  bar, 
thoQgh  it  disdose  no  title,  must  likewise  be  good  enough.  Be« 
sides,  the  action  being  an  action  founded  on  a  tort,  and  to  punish 
a  tort;  and  not  being  founded  upon  a  title,  it  cannot  be  necessary 
to  set  forth  the  plaintiff's  title.  If  indeed  it  were  an  action 
foanded  upon  title,  so  that  the  right  might  come  into  question,  in 
that  case,  undoubtedly,  a  title  ought  to  be  shewn,  and  if  the 
pkintifF  shew  an  insufficient  title,  he  shall  never  hare  judg-* 
ment. 

It  was  next  objected,  that  the  declaration  was  insufficient,  be-*  lo  decian- 
cause  it  stated  generally  the  asportation  of  so  much  grain  of  several  ll^^^t' 
kinds,  and  yet  did  not  state  the  value  of  each,  as  the  precedents  o«c««nry 
iveresothat  it  might  appear  to  the  court,  that  the  demand  was  value  of  ew. 
accorfing  to  law,    Sed  non  alhcatur,  for  th^  demand  bebg  of  a  So^r/'™" 
certain  sum,  it  is  sufficient,  though  the  value  of  each  particular  ciiricd 
thing  be  not  expressed.    So  in  another  case  m  the  year  1619,  "^*^' 
DicUnson  v.  Rtad^,  the  King's  Bench,  where  treble  <bmages  had 
been  given  on  this  statute^  ruled,  that  notwithstanding  the  plaintiff 
declared  of  tithes  of  several  things,  yet  it  was  sufficient  to  lay  th« 
damages  entirely.     So  again  in  a  declaration  in  debt  on  the  sutute, 
ihe  plaintiff  needs  not  shew  forth  his  own  title,  though  he  claim 
tithes  of  hnd  in  another  parish ;  as  it  was  determined  in  the  £x^ 
chequer  in  Phillips  v.  Kettle f  1 660 1, 

We  have  before  spoken  fully  of  the  natprc  of  modern  compo*  GroaDdt  af 
litions,  which  are  binding  on  d)e  incumbent  and  parishioners  as  f  ^"'^^ 
loDgf  as  they  remain  in  force*    But  as  these  compositions  can  only  terminiiic 
bind  the  incumbent,  because,  as  a  party  tnleiestcd  daring  his  own  ^^T^* 
iacumbency,  he  may  lawfully  bind  himself,  but  not  his  successoiS| 
and  it  very  frequently  happens,  tliat  an  earlier  determination  to 
<uch  compontions  is  put  or  attempted  to  be  put,  than  would  have 
taken  pface  by  effluxion  of  time.    Ia  other  instances  compoaiiions 
are  continued  beyond  the  lapse  of  tioie,  or  the  happening  of  aH 
«vent,  upon  which  they  were  in  biw  naade  deaermioaUe;  so 
vises  the  necessity  of  notice  from  Che  incumbent  to  the  parishipn<^ 
<n»  or  from  them  to&e  incum^bem,  bofiace  such  compositions  oaift 
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be  I^IIy  detennined.     Many  suits  at  law  have  turned  upon  the 
effects  of  such  notices. 

BotittDcciR!!      '"  ^^^  before-mentioned  case  of  Brown  v.  Barlow,  it  has  been 
nij.  observed,  that  a  composition  between  the  incumbent  and  his  pa- 

rishioners determines  on  his  death :  and  the  successor  is  not  bouodea 
in  law  to  give  any  notice  whatever  of  his  intention  to  take  his 
tithes  in  kind,  or  in  other  words  to  put  an  end  to  the  composition 
of  his  predecessors:  yet  if  upon  his  coming  into  the  living  he  once 
accept  of  the  composition,  that  is  a  confirmation  of  the  composi- 
tion, and  he  cannot  afterwards  determine  it  without  notice.  So  in 
Hilton  V.  Heaih^t  ^ISV  ^^  ^  ^^^^  ^y  impropriator  for  tiihcs,  a 
plea  was  put  in,  that  one  J.  Hulbert  being  employed  and  duly 
empowered  by  one  Mary  fVialker.  then  reputed  owner  and  impro- 
priatrix  of  the  said  rectory  of  Lyneham»  and  the  tithes  thereto  be- 
longing, as  hef  agent  or  servant,  to  collect  and  receive  for  bcr  use 
the  tithes  and  dues  arising  from  the  said  rectory,  and  to  let  the 
same,  and  receive  the  rents  and  compositions  due  for  the  same; 
he,  the  defendant,  about  the  17th  of  June,  1736,  entered  into  an 
agreement  with  the  said  Hulbert  in  writing,  to  pay  annually 
7/.  lOi.  for  his  tithes  of  corn  and  grass,  together  with  the  small 
and  privy  tithes;  that  he,  the  defendant,  renewed  the  same  agree- 
ment with  Hulbert^  who  acted  as  the  plaintiff's  agent  when  be 
came  into  the  possession  thereof ;  and  that  he  had  duly  paid  for  all 
his  tithes  according  to  that  composition,  and  had  continued  to  go 
on  so  yearly,  at  the  rate  of  8/.  a  year  for  the  same;  and  therefore 
he  pleaded  the  said  agreement;  and  he  set  forth  the  lands  he  oc* 
cupied,  and  the  titheable  matters  thaf^rose  thereon ;  and  iuasted, 
.  that  he  ought  not  to  pay  them  in  kind,  the  said  plaintiff  not  having 
given  him  due  notice,  that  he  would  no  longer  abide  by  the  said 
agreement ;  and  he  tendered  the  4/.  the  half  yearly  payment  then 
due,  which  the  said  Hulbert^  refused  to  accept,  declaring  that  he 
would  not  abide  by  the  said  composition,  and  the  bill  was  upon 
the  hearing  dismissed  with  costs.  As  to  the  necessary  period  of 
notice  1770,  the  Exchequer  determined  in  Salter  v.  FUnt\.  that 
What  length  ^^  compositions  which  the  defendant  had  entered  into  n^ith  the 
qvititetode.  plaintiff  fof  his  tithes,  ended  at  Michaelmas.  In  the  January  fol* 
coomMUioQ.  ^^^^"'^g  *he  plaintiflpgave  notice,  that  he  would  not  abide  by  the 
composition  for  the  ensuing  year;  but  would  have  his  tithes  in 
kind,  or  the  va)ue  thereof,  from  the  Michaelmas  preceding. 
That  being  refused,  be  biuoght  his  bill  for  tithes.    The  court  de- 
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d2Md,  that  the  notice  gfven  by  the  plaintifF  in  January  for  taking  his 
tithes  in  kind,  did  not  avoid  the  yearly  composition  subsisting  at 
(ht  Michaelmas  preceding ;  and  decreed  the  defendants  to  account 
for  the  current  year,  according  to  the  said  composition. 

The  most  important  case  upon  notices  to  determine  composi-  ^»^^^* 
tions,  is  that  of  Dr.  IVaUetf  the  vicar  of  Kensington  so  frequently  noticet. 
oo(iced  for  this  as  well  as  for  other  purposes.     The  court  of  Ex- 
chequer whilst  Lord  C«  Baron  j*i:jf^;7/r  presided  there,  had  decided 
that  certain  notices  for  determining  compositions  agreed  to  by  and 
between  Dr.  IValler^  the  vicar  of  Kensington,  and  some  of  his 
parishioners  were  sufficient.     Upon  appeal  however  to  the  lords, 
this  decretal  order  of  the  Exchequer,  as  far  as  concerned  the  notices, 
was  reversed.    The  reasons  on  behalf  of  the  appellant,  which  were 
signed  by  Messrs.  Macdonald  and  Kenyofi^  set  forth  the  general 
grounds  of  the  judgment  of  the  peers  on  that  memorable  case.     It 
had  been  admitted,  that  the  appellants,  had  under,  some  agree* 
ment,  paid  Dr.  ^^///r composition  in  lieu  of  their  tithes,  for  every 
year  from  Michaelmas   I77i»  to   Michaelmas   I777»   inclusive; 
therefore,  although  Dr.  Waller  might  have  a  right  to  determine 
the  compositions,  yet  he  could  not  do  it  without  a  reasonable  no« 
tice  to  the  parties.    That  the  notices,  which  were  mentioned  in 
the  pleadings  to  have  been  given  for  determining  such  compositions, 
and  for  taking  the  tithes  in  kind,  unless  a  new  agreement  were 
made  with  the  doctor's  real  or  nominal  lessee,  were  unreasonably 
too  short,  and  therefore  insufficient  notices  for  that  purpose.    The 
notices  given  by  the  doctor  and  assignee  were  three  in  number ;  the 
first  was  given  on  the  I2th  of  September,  the  second  between  the 
20th  and  27  th,  and  the  third  upon  the  29th  of  the  same  month. 
All  these  notices  aiTectcd  to  put  an  end  to  the  composition  from 
the  Michaelmas -day  then  next :  the  interval  between  the  earliest 
nodce  and  the  day,  on  which  it  wa$  to  take  place,  was  not  three 
weeks.    It  is  established,  that  a  tenarrcy  from  year  to  year,  in  the 
case  of  farms,  cannot  be  determined  by  a  landlord  without  six 
months  notice  prior  to  the  end  of  the  tenant's  year;  and  it  was 
conceived,  that  tithes  have  repeatedly  been  held  to  stand,  in  this 
respect,  upon  the  same  footing  with  corporeal  property.  It  seemed 
reasonable,  that  either  party  intending  to  put  an  end  to  such  a 
composition,  and  to  pay  or  require  payinent  of  tithe^in  kind,  ought 
to  give  a  longer  notice  of  that  intention,  particularly  so,  whete 
the  notice  was  given  to  the  tenant,  that  he  iqight  be  the  better  en- 
abled to  adapt  the  mode  of  his  cultivation  to  the  nature  of  his  te- 
Duie.     It  could  not  be  disputed,,  but  that  ia  the  exercise  of  th^t 
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di9Cretion»  which  every  man  has  a  right  to  exerci8e>  woA  everjf 
prudent  man  will  exercise,  as  to  the  mode  oFagriculture  most  likdy 
to  be  beneficial  to  him,  it  is  of  importance  to  him  to  know,  whether 
he  be  to  ^t  out  his  tithes  in  kind,  or  to  pay  a  pecuniary  oompenaa^ 
tion  in  lieu  of  them ;  and  to  conceal  an  intention  to  put  an  end  to 
such  composition  (continual  uninterruptedly  for  six  jeears%  undera 
supposed  agreement,)  and  thereby  delude  a  man  into  belief,  that  it 
is  to  continue,  appears  to  be  an  unreasonable  and  an  unfair  con- 
duct on  the  part  of  the  lessor,  of  which  it  is  presumed  a  court  of 
equity  ought  not  to  permit  him  to  avail  himself.  It  is  a  fiKt, 
that  every  landlord  thinks  himself  obliged  to  give  a  much  longer 
warning  to  his  nursery  tenant,  when  he  means  to  determine  his 
holding,  than  he  does  to  the  common  farmer ;  the  usag^  has  ca* 
tainly  been,  to  give  the  nurseryman  three  years  notice.  If  the 
notices  were  insufficient,  the  account  ought  not  to  have  been  di* 
lected ;  Dr.  WqlUr  and  his  lessee  would  then  be  entitled  to  the 
composition  only  during  the  litigation,  and  consequently  the  re- 
spondent's bill  would  have  been  dismissed. 

After  hearing  coupsel  on  the  following  preliminary  point, "  wfae* 
'<  ther  the  notice  given  were  a  sufficient  notice  to  determine  a  coo* 
''  position  for  tithes  V*    The  following  question  was  put  to  the 
judges,  viz.  Whether  the  notice  given  on  the  8th  of  8epumberf 
were   a  sufficient  notice  to  determine  a  composition  for  tithes 
from  year  to  year,  such  year  commencing  on  the  29th  of  Septem- 
ber?   Mr.  Justice  Gould  delivered   the  unanimous  opinion  d 
the  judges  present,  that  such  notice  was  by  no  means  sufficient: 
whereupon  it  was  ordered  and  adjudged^  that  the  decretal  order  com* 
plained  of,  so  far  as  it  related  to  the  first  mentioned  cause  and  die 
present  appellants,  should  be  reversed. 
****i^Diof       '^^  opinions  of  the  barons  in  1722,  were  very  distinctly  given 
AeBarops    Upon  what  was  a  reasonable  and  legal  time  of  notice  in  Glait  y. 
of  Mcemry  CaldwM*,  where,  in  a  biU  for  tithes  the  parson  charged,  that  he 
■^^*         had  never  entered  into  any  agreement  with  the  defendants  for  their 
tithes  for  the  current  year ;  but  on  the  contrary  insisted,  that  on  or 
about  the  19th  day  of^Decemier  last,  he  had  caused  a  notice  in 
writing  signed  by  him,  dated  the- 15th  of  that  month,  to  be  de* 
livered  to  each  of  the  said  defendants  to  the  eilect  following,  viz. 
'*  That  the  great  and  small  tithes  due  to  the  plaintiff  fmn  the 
*'  farms,  each  of  the  said  defendants  occupied  would  be  taken  in 
'*  kind  the  ensuing  year  ;''  That  on  the  20th  day  of  Febniaiy 
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htti  he  caned  anoiher  notice,  signed  by  biin»  to  be  delivered  to 
eadi  of  theiD»  that  he  intended  pursuant  to  the  farmer  notice  gi^n 
in  December  16791  to  gather  in  kind  all  the  said  defendant's  thhes, 
both  great  and  small,  which  should  arise  and  become  due  to  hhn 
fiomthefiurms  they  aevenlly  occupied  in  1770;  and  that  diey 
still  refused  to  comply  with  such  notices,  and  would  not  set  out 
their  tithes,  or  make  him  any  satisfiiction  for  die  aamoi  mct^  tht 
pftieuued  composition* 

The  counsel  for  the  defendants  urged  that  in  GulBver  on  the 
demise  of  Quiir  v.  Burrt  at  the  assizes  in  Kgnif  about  four  or 
five  yean  before,  on  a  motion  for  a  new  trial,  the  court  of  Ktngi'a 
Bench  held,  that  the  same  notice  was  necessary  in  case  of  tithes, 
M  in  case  of  knds* 

Lord  Chief  Baron  P^rlrr  observed,  that  in  Bunbury  15  *)  it  is 
sud  by  Baron  Price^  that  notice  may  be  given  before  reaping ;  I 
am  of  a  diHerent  opinion.  Hard.  203.  Salk*  474.  I  cannot 
find,  that  the  court  luis  fixed  a  precise  time :  but  here  the  parties 
knew,  dat  the  year  ended  at  Chrisimas.  If  I  were  to  lay  down  a 
nik,  I  should  think  oU Mithaelmas-daf  a  proper  time.'  But  in 
this  pattkufair  case»  I  think  the  notice  given  beibre  the  year  ended, 
was  sufficient. 

Smftbe^  Baron,  of  the  same  opinion.  Notice  must  be  given. 
The  question  is,  when  ?  When  the  year  begins,  the  composition 
mast  continue  to  the  end.  In  this  ca$e  the  notice  was  before  the 
year  ended.  If  it  be  holden,  that  notice  must  be  given  before 
preparation  is  made  for  the  corn,  it  must  be  given  the  spring  be* 
fete ;  for  then  the  fauid  is  prepared.  This  is  not  like  the  case  of 
hmdiord  and  tenant.  The  case  cited  of  GuUber  and  Burr 9  waa 
a  lease  of  all  the  tithes  of  a  parish..  A  tenant  should  have  six 
months  notice  to  provide  himself.  Btit  that  is  not  necessary  for 
an  occupier  letaining  his  own  tithes.  The  ndtice  in  this  case  ii 
sufficient. 

Adams 9  Baron.  Some  notice  must  be  ^ven.  The  question  is, 
how  long  before  the  compodtion  of  the  former  year  ends  ?  The 
notice  miftt  be  reasonable.  Supposing  the  compo&tton  equal,  it  ii 
Ibr  muttial  benefit,  and  to  prevent  taking  and  setting  out  the  tithe* 
Itseems,  that  notice  any  time  previous  to  the  ending  of  the  yea^ 
is  sufficient.  If  you  go  by  any  other  nile,  it  must  be  uncertain* 
If  it  were  a  composition  for  any  particular  species  of  tithe,  such  ai 

*  Vis.  m  the  CMe  of  Btyml  n  JUfvr«,  1717,  In  which  it  ivss  ^^elermiAfd,  dutf  ft 
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wheat  onlyt  it  might  make  a  diiFerencc  to  the  occupter,  but  not, 
If  here  it  t$  a  composition  for  all  tithes* 

,  Perrotp  Bation*     It  has  been  always  the  received  opinion  of 
this  court,  that  such  a  reasonable  notice  should  be  given,  as  might 
determine  the  farmer  how  he  shouki  cultivate  hi& land.     This  was* 
always  Mr.  fVilbraharns  opinion.     Hardress  referred  to  by  Lord 
Holt  in  £i/i.  414,  confirms  this.     I  see  no  difference  between  a 
composition  for  all  tithes,  or  for  a  particular  species  of  tithe. 
The  iipe  for  notice  has  always  be^n  understood  to  be  about  Mi- 
ciaehnas,    Beiweet}  landlord  and  tenant  the  notice  must  be  reason- 
ai>Ie:  custom  has  fixed  it  to  six  months.     Suppose  a  man  to  have  a 
modus  for  some  particular  land ;  if  he  knew  his  composition  was 
not  to  continue,  he  would  not  sow  his  wheat  on  that  land. 
:  The  court  decreed  an  account  with  costs. 
Jat^  Thur-       In  1787,  in  the  case  of  Bisb^  v.Chiches/er,  quoted  before  for 
oo^thert.^  '  Other  purposes,  Lord  Chancellor  Thurlow  thus  spoke  of  the  notice, 
■poo.  i^ecessary  to  determine  compositions;  and  with  reference  to  the  be- 

fore-mentioned case  of  Doctor  Waller  or  Adams  v.  HeuntU  he. 
tbougjht  the  rules  of  notice  for  determining  compositions  for  tithes, 
were  exactly  the  same  as  those  between  lordbrd  and  tenant  from 
year  to  year:  that  he  always  understood  the  reason,  why  a  defend- 
ant, who  set  up  an  adverse  claim,  should  not  be  allowed  to  object 
l^r  want  of  notice,  to  be,  that  it  was  inconsistent  for  him  to  say* 
in  the  same  breath,  that  he  does  and  that  he  does  not  hold  from 
year  to  year;  for  the  necessity  of  notice  arises  from  that  partkular 
species  of  tenancy,  which  he  disclaims  by  his  other  defence ;  and 
this  principle  would  equally  apply  to  the  case  of  a  composition 
firafn  year  to  year ;  for  the  composition  with  the  occupier  is  the 
same  thing,  as  a  lease  to  a  stranger ;  but  that  he  could  not  distin- 
guish, this  from  the  case  of  Hewitt  v.  Adorns^  which  seemed  to 
^ave  decided  the  point  the  other  way. 
Further  opU      Some  very  important  points  relative  to  notices  were  made  in  tlie* 
SJJfiJJ!*"     ^^*^  ^  ^^^  ^'  Lord  Willoughby  de  Brooke  and  others  ♦.  1794. 
althou^  the  principal  determination  in  that  case  were  the  court's 
fcfusal  to  decree  a  farm  modus  rank.    Graham  and  Richards  ob- 
served for  the  plaintiff,  that  in  that  case  the  tenant  as  well  as  his 
landloni  had  set  up  an  adverse  title,  a  modus,  and  had  thereibre 
$igreed  to  consider  titemselves  as  not  holding  by  annual  agreement 
imder  the  rector*    Notice  is  holden  necessary  bf  analogy  to  the 
case  of  landlord  and  tenant  from  year  to  year ;  and  their  setting 
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VBf  an  adverse  tide  is  holden  a  waiver  of  notice  to  quit  possess 
son. 

Burton  and  Sieele  for  the  defendants  insisted,  that  one  at  least  of 
the  defendants,  Goodcheap^  was  entitled  to  the  benefit  of  this  com^ 
position,  being  a  running  contract  with  the  rectors,  continued  after 
the  plaintiff  becanoe  rector,  and  paid  to  his  lessee.  That  notice 
was  necessary  to  determine  it,  notwithstanding  the  modiis  set  upt 
as  decided  in  the  Kemington  case,  Adams  v.  Hewitt ^  1782,  and 
Bishop  y.  Chichester.     2  Bro.  i6i. 

Graham  in  reply.  The  Kensington  case  was,  where  an  actual 
agieement  had  been  entered  into  between  the  clergyman  and  the 
^rishioners,  and  they  insisted  on  it  as  a  composition  during  the 
incumbency.  The  court  held  otherwise,  that  it  was  only  good 
from  year  to  year ;  but  that  notice  was  necessary  to'  dissolve  it; 
for  that  was  not  a  denial  of  the  clergyman's  right ;  it  was  not  an 
SMhrerse  claim  \  but  a  claim  under  him  for  a  longer  term. 

MacdonaU^  Chief  Baron.     I  believe  the  question  of  notice  in 

that  case  originated  with  Lord  Mansfield  in  the  house  of  Lords ;  it 

had  not  been  uken  notice  of  in  this  court,  nor  in  argument  there; 

Graham.     In  the  case  of  Bishop  v.  Chichester;  the  rector  by 

giving  an  irregular  notice,  admitted  the  necessity  of  a  notice;  and 

probably  there  had  been  some  agreement  between  them,  or  ati 

acceptaiKe  of  the  payment,  which  supposed  an  agreement.    The 

law  in  this  respect  is  expressly  founded  on  the  Kensington  czsc  \ 

Lord  Tburlou)  declaring  that  he  decidcd.contrary  to  what  he  should 

have  conceived  to  be  the  law,  as  being  unable  to  distinguish  it 

from  that  case,  and  bound  by  it.    Then  if,  in  fact,  the  case  of 

Bishop  v.  Chichester  were  not  distinguishable  from  the  Kensington 

case,  it  has  not  carried  the  rule  beyond  it,  and  is  to  be  considei^ 

merely  as  a  confirmation  of  it;  if  it  were  distinguishable»  then 

the  reason  of  the  decision  fails,  and  it  is  to  be  considered  as  a  mis^ 

application  of  the  old  rule,  not  as  the  adoption  of  a  new  one. 

The  present  clearly « is  distinguishable  from  the  Kensington  case  \ 

for  here  the  defence  set  up  is  a  modus,  a  title  paramount  and  I'ti* 

consistent  with  any  agreement  or  composition  with  t^e  plaintiff; 

both  parties  contending,  that  no  agreement  exists ;  then  a  notice  td 

determine  it  must  be  superfluous. 

There  has  been  a  very  recent  case,  viz.  in  1799,  in  the  common  Cue  of  ^- 
pleas,  *  fFybum  v.  Tuck^  in  which  an  assignee  of  the  tithes  holden  ^*^  ][:  '^'^^ 
under  a  lease  for  years  from  the  dean  and  chapter  of  St.  Paufs^ 
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neeoveied  t  verdict  in  an  action  of  debt  on  the  2  and  3  £dw.  VL 
fer  not  setting  out  tithes.  Three  other  separate  actions  weit 
brought  by  the  same  plaintiff  against  di^erent  landowners  in  the 
parish*  Three  objections  were  taken  to  the  veidictSj  the  second  of 
whick  affected  all  the  four  cases,  and  was,  that  a  suflkient  nodee 
to  de^fraiiDe  the  composition  had  not  been  given  to  the  de&odaots. 
A  rule  nut  having  been  obtained  ^  setting  aside  the  several  ver« 
.  diets,  which  had  been  found  for  the  plaintiff»  and  entering  noosuitt 
in  $1\  the  causes. 

Sbephirdp  Serjeant,  now  shewed  cause.    Jn  ansivcr  to  thp  2d 
objection,  it  is  to  be  observed,  that  the  case  of  Hiwiti  ami  fibers 
Y.  Jdms,  Dom.  Pne.  April  19th,  1782,  by  which  the  neoessi^ 
of  a  aix  months  notice  to  determine  a  compoation  of  tithes  was 
established,  proceeded  on  the  analogy  between  the  occupiers  of 
lands  paying  a  compositbn,  and  the  ten^ints  of  lands  holding 
them  firom  year  to  year.    Now,  if  A.  kt  lands  to  B.  for  a  tenn  of 
years,  and  B.  underlet  to  C.  from  year  to  year,  A  wiU  be  en« 
titled  to  enter  upon  the  lands  at  the  expiration  of  B's.  term,  with^ 
out  giving  notice  to  C.    So  if  A.  let  lands  to  B.  at  AficlmtbuSf 
to  hold  from  year  to  year,  and  B.  underlet  the  same  to  C.  ztLatfy^ 
'     dflf^  to  hold  in  the  same'  manner,  it  will  be  sufficient  if  A.  ^ 
l^otice  to  B.  at  Lady^day  to  quit  at  the  MUhoilmas  following,  witb« 
.  out  regarding  the  sub*contract  between  him  and  C.    In  the  pre- 
sent case,  Lambhy  is  to  be  considered  as  tenant  to  the  Jirmp 
family  from  year  to  year,  and  the  occupiers  of  the  lands,  from 
whoiri  he  receives  the  compotttion  as  his  undertenants  holding  ia 
the  same  manner*    The  notice,  therefore,  which  was  given  to 
Lambky  by  the  representatives  of  Ste^m  Jirmyn^  must  be  suffi- 
cient to  entitle  them  and  those,  who  claim  under  them,  to  take  the 
tithes  in  kind  of  the  occupier  of  the  lands-    If  this  be  not  s(^  and 
the  composition  taken  hfiMmhlty  be  to  bind  the  'Jtrmym^  or  those, 
who  claim  under  them,  it  may  equally  be  contended,  that  it  shall 
bind  the  dean  and  chapter  of  St.  Paul's,  who  were  the  ori^oal 
lessors* 

hf  Blanc t  Serjeant,  r^/y/m,  observed,  that  if  a  rector  having  mads 
a  cornpo&ition  lease  qf  tithes,  and  the  lessee  make  no  alteration  in  the 
composition,  when  the  tithes  revert  to  the  rector,  the  occupiers  of 
4and  will  continue  to  hold  under  the  composition  ori^nally  made 
by  the  rector,  and  consequently  will  be  entitled  to  notice  before  he 
can  take  the  tithes  in  kind.  The  rules  respecting  notice  to  de- 
termine a  composition,  are  governed  by  the  analogy  to  the  noiics 
to  quiu    Thus  if  the  Jirmym^  having  letten  land  to  A.  from  Mi* 
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ebmlmas  to  Michaelmas^  had  granted  a  lease  at  Lady-day  to  B.  for 
a  term  of  years,  and  A.  had  continued  to  pay  rent  to  B«  till  the 
expiration  of  his  temiy  A.  would  again  be  tenant  from  year  to  year 
to  the  Jermyns,  and  would  be  entitled  to  notice  six  months  before 
Michaelmas.  For  though  B.  might  have  put  an  end  to  the  tenancy 
during  his  tenn»  yet  not  having  done  so»  it  continues  as  at  first 
created :  if  it  were  not  so,  that  which  was  originally  taken  as  a 
tenancy  from  year  to  year,  beginning  at  Michaelmas^  would  be 
put  an  end  to  at  Lady-day.  Eyre^  C.  J.  With  regard  to  the  ques* 
tion  of  nodce,  whidi  applies  to  all  these  causes,  I  have  the  moth 
diflkulty  in  speaking  upon  it,  as  I  feel  myself  under  the  dominion 
oToldpiejudices.  The  judgment  of  the  house  of  lords,  which 
has  been  alluded  to,  was  a  reversal  of  a  judgment  given  by  the 
court  of  Exchequer,  and  in  which  I  concurred.  I  am  to  presume, 
that  the  judgment  of  the  house  of  lords  was  right,  but  I  am  not 
master  of  the  principles,  on  which  it  proceeded.  Tithes  cannot 
io  my  opinion  be  well  compared  to  land  for  any  purpose,  but  par- 
ticularly for  the  purpose  of  connecting  a  composition  with  the  in- 
heritance. It  appears  to  me,  that  the  doctrine  of  binding  the 
landlord  by  the  interest  of  the  tenant  from  Jrear  to  year,  was  founded 
on  the  distribution  of  land  into  a  variety  of  interests,  as  that  of  the 
tenant  and  the  reversioner,  whereas  it  will  not  be  found  to  apply 
to  tithes  so  distinctly,  as  to  justify  our  adopting  the  same  rules,  as 
are  capable  of  being  adopted  with  respect  to  land.  In  the  case  of 
Heunt  and  others  v.  Adamsy  the  defenclant  insisted  in  the  £x« 
chequer,  that  they  were  not  at  all  bound  to  pay  the  tithes  demanded, 
and  we  thought*  that  where  a  defendant  claims  to  withhold  tithe 
adversely,  all  idea  of  composition  must  be  put  out  of  the  case* 
The  analogy  between  land  and  tithe,  does  not  appear  satisfactory 
to  me.  Land  is  either  taken  on  a  holding  from  Lady-day  or  from 
Michaelmas,  or  from  some  other  time,  and  then  notice  to  quit 
must  be  given  accordingly.  But  if  a  composition  be  to  be  deter* 
mined  on  any  just  principles,  the  notice  must  be  given  frpm  a 
period  suitable  to  the  nature  of  the  tithes,  and  with  a  relation  to 
the  manure  and  cultivation  of  the  land.  There  must  be  such  a 
rule,  as  will  enable  the  tenant  to  cultivate  his  land.  In  the  manner 
most  beneficial  to  himself,  accordingly  as  he  is  to  pay  a  composi* 
tion,  or  to  pay  in  kind.  I  have  great  difficulty  therefore  in  un- 
derstanding on  what  ground  a  notice  is  necessary  in  the  case  of 
tithes,  and  I  cannot  at  all  comprehend,  how  the  owners  of  the  land 
can  be  considered  parties  to  a  composition  made  with  the  occu- 
piers of  the  land*    Tithe  in  kiod,  is  the  thing  demised;  the  com« 
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position  therefore  begins  with  the  interest  of  the  tenant,  isgovemej 
by  that  interest,  and  must,  I  should  think»  end  with  it.  It  hai 
been  argued,  that  there  may  be  a  connection  between  the  tide  of 
inheritance  to  the  titlies  and  the  composition ;  if  there  can  be»  I 
submit ;  it  may  be  a  necessary  consequence  of  tha^  judginent,  the 
principles  of  which  I  do  not  understand.  As  some  of  my  biothen 
concurred  in  that  judgment,  they  will  probably  state,  on  what 
ground  it  is,  that  a  composition  may  be  extended  to  the  case  of  a 
new  tenant,  claiming  on  the  determination  of  the  interest  of  a 
former  tenant* 

Buller^  Justice.  The  second  point  appears  to  me  to  have  been 
fully  settled  by  the  decision  in  the  house  of  lords^  That  decision 
was,  that  the  same  notice  must  be  given  to  determine  a  composi- 
tion, as  must  be  given  to  a  tenant  of  land  holding  from  year  to 
year.  The  other  point  alluded  to  by  my  Lord  C.  J.  was  also 
raised  in  that  case.  l*he  landholders  contended  in  the  first  place, 
that  they  were  not  obliged  to  pay  the  tithe  claimed  j  and  2ndly, 
that  if  they  were,  the  plaintiff  was  not  entitled  to  recover,  because 
there  had  been  a  previous  composition,  the  notice  to  determine 
which,  was  not  sufficient.  There  was  a  doubt  on  the  woolsack 
at  that  time,  whether  both,  or  only  one,  or  which  of  these  ques? 
.  tions  should  be  put  to  the  judges.  At  last  the  question  put  was, 
whether  the  notice  given  were  sufficient  to  determine  the  compo- 
sition»  and  the  judgts  were  unanimously  of  opinion  that  it  was  not^ 
and  said  expressly,  that  a  notice  to  determine  a  composition  for 
tithes  ought  to  be  given  with  analogy  to  the  noticer  given  in  a 
holding  of  land.  By  that  decision  we  are  bounden ;  nor  do  I  tliink 
any  of  the  difficulties  it  has  been  supposed  likely  to  produce  will  ever 
occur.  It  has  been  argued,  that  if  the  plaintiff,  as  deriving  title 
from  \he  Jermyn  family,  be  bounden  by  this  composition,  the 
Dean  and  Chapter  of  St.  PauPs  will  also  be  bounden  by  it.  That 
conclusion  however  is  questionable,  and  may  or  may  not  be  true 
according  to  the  circumstances.  If  the  interest  of  the  lessee  under 
the  Dean  and  Chapter^  with  wliom  the  composition  was  made,  ex- 
pire, the  Dean  and  Chapter  will  not  be  bounden.  But  if  a  lease 
be  granted  for  a  long  term  of  years,  and  the  Dean  and  Chapter  take 
an  assignment  of  it,  though  as  to  many  purposes,  that  will  operate 
as  a  surrender,  yet  with  regard  to  the  interest  of  third  persons  it 
will  not.  All  depends  on  the  single  question,  whether  theic  bea 
continuance  of  that  interest,  under  which  the  composition  was  first 
cirated?  If  that  continue,  the  composition  continues;  if  that  be 
at  an  end>.  the  composition  is  at  an  icnd  also*    It. has  been  saidi 


in  iht  Tea^ral  Courts  of  ComrMn  Law.  SOl 

ibat  there  may  be  a  difllerecice  between  a  composidon  with  the  owner, 

and  a  composition  with  the  occupier  of  the  land.    If  however  the 

interest  of  the  occupier  cease,  the  composition  made  with  him». 

unless  under  particular  circumstanceSi  will  be  at  an  end.    But  no 

question  of  that  kind  arises  here ;  for  it  does  not  appear,  but  that 

the  occupiers,  in  ail  the  stages  of  the  case,  were  the  same.    The 

difficulty  would  be,  if  we  were  to  suppose  a  composition  to  take 

place  firom  Micbaebnas  with  a  tenant,  who  is  in  on  a  Lady-^lay  .  ^ 

bargain.    In  that  case  the  composition,  would  be  either  during  the 

interest  of  the  tenant,  or  from  year  to  year  generally.    If  the  for* 

roer,  notice  must  be  given  for  Lady-day ;  if  the  latter,  a  question 

might  be  raised,  whether  the  composition  should  not  continue  to 

the  end  of  the  year,  though  the  interest  of  the  tenant  ceased  on  the 

eipintion  of  his  lease.    That  may  be  a  nice  question ;  but  it  does 

not  arise  m  this  case.    There  may  be  difficulties  in  point  of  con- 

venieoce  as  to  the  time,  at  which  a  composition  shidl  commence, 

but  those  difficulties  are  for  the  consideration  of  the  parties,  when 

they  make  their  agreejnent.     On  the  facts  of  the  present  case,  the 

composition  must  be  taken  to  be  continuing,  inasmuch  as  the 

plaintiff  claims  under  those  persons,  with  whom  it  appears  to  have 

been  made. 

HefUb^  J.  The  objection  to  the  plaintifPs  recovery,  that  there 
was  no  notice  to  determine  the  composition,  must  prevail ;  because 
the  title,  under  which  he  claims,  is  derived  ixom  Sperlings  in  whose 
time  the  composition  existed,  and  has  not  been  dissolved  by  the 
panics.  In  the  house  of  lords  the  analogy  between  land  and  tithes 
was  considered,  and  the  opinion  of  the  judges  was  founded  on  the 
inconvenience,  which  the  occupiers  of  lands  must  sustain,  if  a 
composition  could  be  put  an  end  to  without  notice.  It  was  con- 
sidered, that  by  notke  they  would  be  enabled  to  cultivate  their  lands 
in  such  a  way,  as  would  best  answer  to  them,  when  called  upon  to 
pay  tidies  in  kind,  and  that  it  would  be  very  unjust  to  deprive  them 
of  this  advantage. 

Rookif  J.  As  the  lessees  of  the  tithes  under  the  Jermyn  family t 
were  desired  by  them  not  to  raise  the  composition,  it  must  be  con*^ 
sidered  as  having  been  made  with  that  family.  Now,  Mrs.  Eyrt 
and  Mrs.  Udmy  being  the  representatives  of  that  family,  may  by 
implication  be  considered,  as  having  also  desired,  that  the  compo^ 
sition  should  not  be  raised.  And  though  they  might  have  retracted 
^he  intimation  originally  given,  yet  not  having  done  so,  the  com- 
position must  remain  in  force,  till  notice  be  given  to  the  land- 
holders of  an  intention  to  put  an  end  to  it.    The  occupier  may  be 
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induced  hj  notice  to  alter  the  oourae  of  huriMunkyt  and  it  woold 

be  haid  to  make  him  liable  ii)apenal  actiont  where  that  notice  his 

been  withbolden.    On  the  principles  of  the  decision  in  thehouce 

of  lofds,  and  on  the  generd  justice  of  the  case,  I  think  a  nonsuit 

should  be  eoteied.    Rule  absoiute. 

ll^^      Having  fiiliy  considesed  several  of  the  actions,  which  msy  be 

the  comoM  brought  in  the  common  law  courts  for  the  recovery  of  tithes  and 

tiSe^M.  ^  nature  of  the  evidence,  which  may  naturally  and  cooinx»ly 

does  occur  in  such  actions,  it  will  not  be  irrelevant  or  unnccessuy 

to  consider  by  and  against  what  persons  such  actions  maybe  brought, 

and  also  some  further  cases,  that  have  been  adjudged  as  to  dedan- 

tjons,  pleadings,  issues,  evidence,  verdicts,  and  judgments  theieon. 

Whetbec  m  As  if  a  husband  be  seized  or  possessed  6f  tithes  in  right  of  his  wife, 

^       or  jointly  with  his  wife,  it  is  commonly  holdeo,  that  they  must  join  in 


rifbc  of  hit    bringing  an  action  for  subtraction  of  tithes  upon  this  statute*.  But 
J^ahcrin    yet  in  One  Babbington*sc»stt  A.  D«  i6t4t»  it  seems  to  be  admit- 
'^^tbT    ^'  ^^  ^^  action  may  be  brought  by  the  husband  alone  without 
•utttte.        joihing  the  wife  with  him;  for  as  the  statute  gives  the  action  to 
the  proprietor,  the  pbuntiff  needs  not  set  forth  his  title  specially. 
Yet,  according  to  Noy^  (136)  if  the  husband  die,  the  wife  and 
not  the  executors  of  the  husband,  shall  bring  the  action.    But  if 
the  tithes  be  once  set  out,  and  severed  from  the  nine  parts,  they 
then,  as  before  observed,  become  a  chattel  vested  in  the  husband, 
and  shall  go  to  his  executors  j:.    And  therefore,  if  after  such  se- 
verance, they  be  taken  by  a  stranger,  the  husband  alone  may  bring 
an  action  of  tnspasst  for  taking  away  his  tithes  §• 

But  an  action  of  trespass  in  such  case,  lies  ixrt  against  the 

owner,  who  set  out  the  tithes  || ;   nor  may  any  other  action  be 

brought  against  him  (except  he  hcpartuips  crimimst)  and  if  it  be, 

he  may  plead  the  special  action,  in  bar  of  such  action  %. 

cfieetidf  t       But  if  after  the  severance,  the  owner  of  the  com  himself,  or 

2^^JJ^^     any  other  by  his  command,  tskt  the  tithes  away,  the  husband  and 

wife  in  such  case,  may  join  in  an  action  on  the  said  statute  ag^unsi 

•  the  owner  for  not  setting' out  the  tithes,  notwithstanding  they  were 

severed  ftom  the  nine  parts,  for  that  such  severance  is  to  be  looked 


*  BtUlii  w.  Shermsut  Mooic,  911,  A.D.  1597;  and  fTtMiwertir,  C/x/,  lUl 
^  D.  1(95,  and  ttore  itmigly  is  For  J  t.  Pmtrof,  Nojr,  136,  A.  D.  1608. 

f  I  RoL  Uxp.  i|.  X  Aoott.  Ley,  70,  A,  D.  1623. 

^  /Mv/PoMTvy,  %  Bwwal.  9,  who  importt  chat  the  wife  oMgkt  to  Ve  joioed  io  Ai 
actioo,  beeautc  the  property  if  id  her,  M>p  jkt  sM^ra,  136.    Joo.  3t{. 

R  Lfigh  ▼.  iToflrf,  159S.    Mo.  911.    /VeSS  y.  PrtUt  Noy,  44. 

f  GtrMPd*i  case,  4  Uoa*  7,  158a, 
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on  as  fmidulefity  only  to  evide  the  law*.  Yet  it  slidutd  seetnt 
that  the  husband  in  this  case»  has  an  election,  eidier  to  chaige  die  ^ 
owner  of  the  corn«.  in  an  action  of  trespass  at  the  common  law, 
to  be  brought  by  himself  alone,  for  taking  away  his  tithes,  after 
they  were  severed;  or  m  an  action  on  the  statute,  to  be  brought  by 
hioQself  and  hb  wife,  for  taking  away  the  com,  the  tithes  not  be- 
iogset  out;  even  as  before  the  statute,  iA  such  a  case»  the  party 
grieved  might  either  have  had  trespass  at  common  law,  or  sued  for 
the  tithes  in  the  spiritual  court:  yet  fuerr,  if  there  be  not  a  difier- 
eoce,  where  the  tithes  are  immediately  taken  away  by  the  owner 
of  the  com,  after  they  are  severed,  and  where  they  are  tufccd  ta 
continue  some  time  upon  the  land,  after  such  severance;  for  in 
Ae  later  case  it  seems,  they  may  be  taken  or  distndned  damage* 
feasant. 

If  one  be  possessed  of  tithes  by  several  titleti  as  where  part  of  W|»wnqa 
them  belongs  to  the  parson,  and  part  to.  the  vicar,  who  severally  k^  mm! 
make  leases  of  their  several  parts  to  one  person,  such  lessee  may  JJ^  *^ 
bring  one  action  for  the  subtraction  of  these  titfaesf  .    And  ao  tf  this  mom 
thebods,  out  of  which  the  tithes  are  demanded,  lie  in  several  ^'^^^ 
pMhes,  yet  one  action  may  be  brought  for  the  subtracting  of 
them;  and  the  plaintiff  needs  not  set  forth  how  much  ct  the  lands 
lie  in  one  paridi,  and  how  much  in  the  other ;  the  action  being  in 
utuie  of  an  action  of  trespass  grouixled  upon  the  wrong,  in  not 
obsorring  the  said  statute. 

And  yet  if  the  plaintiff  in  his  declaration  only  say,  that  the  Not  let^ng 
tithes  belonged  to  him,  and  set  not  forth  in  what  parish  the  lands  ^J^jl^^ 
lie,  out  of  which  the  tithes  are  demanded,  this  is  &tal,  if  the  de-  ^^  '^  ^ 
feadant  demur  to  the  declaration ;  but  if  it  go  to  trial,  and  a  ver-  curadkyvciw 
diet  be  found  for  the  plaintiff,  this  omisnoo  is  helped  by  the  ver<*>  ^^ 
diet  |»  A.  D.  1695,  it  was  said  in  the  case  oi  Strode  v.  Byrt,  that 
in  debt  on  the  statute  of  Edw.  VI.  for  not  setting  out  tithes,  vi| 
^vas  sufficient  for  the  plaintiff  to  declare  he  ynsproprietartuSf  with- 
out shewing  any  tide ;  but  it  was  said,  he  cannot  recover  without 
proving  his  title. 

Two  several  persons,  who  have  right  to  tithes  by  several  titles,  wimhtf 
eamiot  join  in  one  action  for  their  subtraction ;  as  the  parson  and  ^^^ 
vkar  in  the  case  supra^  cannot  join,  because  they  have  several  titles,  acdon. 
tbough  thdr  lessee  might,  because  he  has  twc  one  titlct  §« 

^  VM.  befofc-iMiioocd  case  of  Sir  Wk.  Otmi^erm^  ^.WU^tCn.^    J^ 
^f.  SOmgafiinl^  i  Veol.  Ii6,  1673.    »  ^-^w*-  *•    Wf.  y. 
t  Sfyte.  ai9k  A.  D.  t6jo.    Banc,  m^  i.  <.  ).  A. 
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Whether  It  IS  ssod,  that  jo^t  tenants,  or  tenants  in  common  of  tidies» 

■ad  teoaDtt'  ^"^  J^^"  ^"  ^^  actiqn  for  their  subtraction.  Yet  quertf  as  to  tea* 
incominoa  ahts  in  common.*  For  it  seems  contrary  to  the  resolution  in  the 
*"*  ^*"''     case  before  cited,     i  Brown.  85. 

Where  there  are  two  joint  tenants,  and  they  enter  and  occupy 
joinily»  the  action  noust  be  brought  against  them  jointly ;  but  if 
only  one  enter  and  occupy,  the  action  must  be  brought  against  biio, 
that  occupies  alone  *• 
Bywl^on         Aji  action  upop  this  statute  lies  by  executors,  but  not  against 
may  be        them.     If  the  action  be  brought  by  a  parson  by  plaint,  he  needs 
brought.       ^^^  name  himself  parson  in  the  queriiur.     For  if  it  appear  by  the 
declaration,  that  he  is  parson,  it  is  sufficient.    But  it  is  said  by 
Flemin^f  justice,  that  if  the  action  be  brought  by  writ,  (i.  e.  by 
original)  he  must  name  himself  parson,  although  he  need  not  4o 
^  so,  when  it  is  by  plaint.* 

U^ar/  tarn       It  has  been  erroneously  holden,  that  an  action  may  be  brou^i 
lutute.        ^^^^  P^o  domino  rege  quampro  seipsof  upon  the  a  Edw.  VI.  as  in ao 
^  anonymous  case  in  Moore  in  such  action,  the  judgment  was  ar- 

rested, because  it  would  not  lie ;  an  action  of  debt  having  been 
giyen  by  the  statute  t.  But  it  is  admitted  in  Moore,  911,  that  an 
information  in  the  king's  name  will  lie  upon  this  statute  for  not 
setting  out  of  tithes ;  and  accordingly  in  Easter  term,  26  Eliz* 
such  an  information  was  brought  p 

If  the  owner  of  the  land  sell  the  com  thereon  growing,  and  the 
vendor  by  command  of  the  vendee,  reap  the  com  and  carry  it 
away  without  setting  out  the  tithes,  the  action  lies  against  the 
owner  of  the  land  §•     And  the  action  may  be  against  the  vendee 
at  the  election  of  the  plaintiff. 
What  facto        It  ]s  not  necossaiy  to  set  forth  in  the  declaration,  by  whom  the 
forth  in  ihe    corn  was  SQwn,  the  action  being  brought  against  him,  who  is 
dedarttioo.    Qwncr  of  the  com  at  the  time  of  reaping ;  but  the  time  and  place, 
.   where  and  when  the  qom  was  carried  away,  must  be  alledged  |. 
And  although  the  severance  of  the  com  be  shevirn  to  have  been  be- 
fore the  sowing  thereof,  yet  because  the  mentioning  the  time,  when 
.    the  corn  was  sown,  is  superfluous  and  unnecessary,  the  declamtioi^ 
is  good  notwith^puiding  f  • 


ti 


«  Cp/tt.  IfT/^^M^iJ.'  Hut.  lai.        *       '  \ 

i  Movre,  911.    Yet  by  the  caicof  Luvtrtdn,  Otuem^  Hetl.  Ill,  A  D.  1629,  il 
Was  holden  that  an  action  fui  tarn  would  lie.     Sim^trt  tamcH, 
•J:Sav..'6». 

^  Baker*  soitCf  Noy,  152,  1601 ;  and  Htie  f.  Frettfftden,  I  ^fownl.  34,  161 1. 
y  A/cy/rv.  Ewer^  2  Cro.  362,  1614. 
%.  Dcg.  39S,  f*«'//r/  V.  ILmworthf  A..D.  1657. 
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So  if  the  taking  away  the  com  be  alledged  to  bie  after  the  de-) 
fendant's  interest  in  the  land  is  determinedy  yet  it  is  good,  for  he 
ooodmies  to  be  owner  of  the  corny  notwithstanding  his  interest  in 
the  land  be  determined  before  it  is  severed  *• 

It  is  not  necessary  for  the  plaintiff  in  his  declaration  to  iiiake  Title  needs 
any  SfioaaX  title  to  the  tithes,  or  to  shew  any  deed  to  maintain  his  forth  in  the 


It  to  diem ;  for  the  action  is  but  in  nature  of  trespass  to  recover  ^•c^a"'*"*- 
damages,  and  to  punish  the  wrong  and  injury  the  plaintiff  has  sus« 
taioed  by  taking  away  his  tithes  contrary  to  the  statute  ;  and  the 
pbdntiff's  title  is  only  as  an  inducement  or  conveyance  to  the  acuon ; 
but  it  is  sufficient  to  pursue  the  words  of  the  statute,  and  set  forth 
in  the  declaration,  that  the  defendant  is  owner  or  proprietor  of  the 
tithes.  But  he  cannot  recover  without  proving  a  title:  nor  is  it 
necessary  for  the  plaintiff  to  shew,  what  estate  the  defendant  has 
in  the  land,  or  by  what  right  or  title  he  occupies  it ;  but  to  say  ge- 
nerally, that  the  defendant  is  occupier,  is  sufficient. 

Nor  needs  the  plaintiff  express  in  the  declaration  the  quantities  Northequa- 
or  loads  of  com,  &c.  that  were  carried  away,  nor  the  kinds  of  it  t.  ^^^J^l  ^ 
But  in  an  ejectment  brought  for  tithes,  the  several  kinds  ought  to  the  tithes. 
be  set  forth,     ii  C.  25  b.  in'q^ru** 

lo  a  declaration  on  this  statute  the  plaintiff  set  forth,  that  he  "^^<* 
W9Sfrofrietorius  decimarum  garbarum  etfoeni^  &c.  And  that  the 
defendants  did  sow  certain  lands,  containing  so  many  acres  in  that ' 
paiidi  with  grain,  and  carried  the  same  away,  not  setting  out  the 
tidies ;  and  after  verdict  for  the  plaintiff  it  was  moved  in  arrest  of 
judgment,  that  propriefarius  decimarum  garbarum  was  uncertain, 
and  no  grain  in  particular  was  demanded  by  the  declaration,  and 
therefore  it  was  not  good. 

But  it  was  resolved,  that  Garba  in  its' proper  signification  is  in-  What  meant 
tended  of  com:  and  RoUs^dM  it  had  been  so  adjudged  in  one  Bax-  ^^  ^^r6a.^ 
//rVcase,  upon  consultation  had  with  the  civilians;  where,  upon  a 
grant  of  decimas  garbarum^  the  party  claimed  to  have  tithe-hay  ; 
but  agreed,  that  although  the  word  garba  in  its  larger  latitude  did 
comprehend  any  thing,  that  used  to  be  bundled  up,  as  wood,  &c.^ 
yet  after  a  verdict,  it  shall  be  intended  of  corn  only;  and  though 
the  demand  were  of  so  many  acres  generally,  yet  it  was  holden  to 
to  be  certain  enough,  it  being  mentioned  to  be  sown  on  a  certain 
number  of  acres,  this  action  on  the  statute  not  being  brought  to 
rrcover  the  tithes  themselves,  but  damages  for  them  only ;  and  it 
was  also  agreed  by  Rolh  &c.  that  the  word  grain,  by  common 

*  K^ppfrg^*  SwaiWf  2  Cro.  ^14,  i6rji  and  i  Brownl.  123.    S.  C« 
f  %  lost,  6;o,     Sir  Hj,  //«ir/«r'/ case,  ii  Co,  15,  16 14. 


S66 


Of  Mtiimip  &c.  c$neehiinz  TdhH 
coAitniction,  shall  be  intCDcbd  com,  and  not  other  took  M 


CcAtffd 

Utm  of  de« 


vA  what 


TIm  Ktk>ii 
upoo  ^  EdW4 
Vl.noc 
within  the 
tiaiuie  of 
liniuiioo. 


It  is  adfifcable  in  actions  brou^t  upon  this  statuttt  to  dechre 
generally t  that  the  plaintiff  is  parson,  &c.  of  such  a  parishi  ant 
that  the  defendant  had  such  tithe  within  that  pariah,  the  an^ 
value  whereof  is  so  much,  which  he  took  and  carried  away,  te» 
whereby  the  action  accrues  to  the  plaintiff,,  according  to  the  fsm 
of  the  statute  f. 

The  plaintiff  needs  not  set  forth,  that  he  or  the  defeodsot  is 
juhEius  damini  r^s  (although  the  words  of  the  statute  extend  only 
to  subjects,)  for  it  shall  be  so  intended ;  nor  needs  the  plaintiff  iheir 
that  the  tithes  were  not  compounded  Ujr  before  the  com  carried  awsy ; 
for  that  lies  on  the  defendant's  part  to  be  made  out  }•  fiut  it  hid 
been  holde^  1695,  in  B.  R*  §  that  if  it  be  not  alleged  in  dieib- 
daration,  that  the  defendant  had  not  agreed  with  the  paisoo,  it  is 
ill  on  a  demurrer,  but  good  after  a  iferdict. 

Where  the  plaintiff  in  an  action  on  this  statute,  for  not  ftttmg 
out  the  tithe  of  wood,  declared,  that  the  defendant  had  cutdown 
wood  to  the  value  of  aoo/.  and  demanded  6oe/.  as  the  tieUe  vdoe 
-  of  the  tithes  of  the  said  wood ;  this  was  adjudged  not  good;  fior 
that  the  plaintiff  of  his  own  shewing,  demanded  more  for  tithe 
than  the  whole  wood  was  worth  ||. 

Yet  where  the  plaintiff  declar^,  that  the  defendant  was  oocin 
pier  of  ao  acres  of  land,  juas  quidtm  prad^  thirty  acrts  he  did  sow, 
and  carried  the  com  away  without  setting  out  the  tithes,  there  tlie 
word  thirty  was  holden  void ;  and  the  declaration  was  underslood 
of  the  same  twenty  acres,  which  before  he  was  said  to  be  ocoh 
pier  off. 

It  is  a  very  material  point  in  the  law  of  tithing,  that  this  actioo 
upon  the  statute  of  Ed.  VI.  is  not  within  the  statute  of  ItroltaticDs; 
that  statute  extending  to  no  acuons  grounded  on  acts  of  parliament ; 
and  therefore  the  plaintiff  is  not  confined  to  the  space  of  six  yens 
or  any  other  specific  time,  within  which  the  action  aiuat  be 
brought.  It  was  said  by  Twisden  and  Monton  Justices,  in  B.  R« 
1671  **,  that  debt  for  tithes  on  the  2  Ed.  VI.  is  out  of  die  stanae 

*  %  Inst.  650,  and  AUeOi  So,  tod  Style,  X03.  Smnbeut  v.  Somthimi^  1649,  laA 
€0.  Ent.  t6t. 

f  Ltck  ?.  EthtriMgttn^  1  Keb.  921,  A.  D.  16S6,  and  t  Sid.  265.    S.  C. 

X  Ownr  V.  Svamif  %  Keb.  34,  A.  D.  1667.  §  jliaiim  y.  Mimve^  Coat,  d^ 

I  Man  T.  Stmertirtt  i  BiowbI.  94,  A.  D.  ifoy.  It  «rat  maid  ikM  it  «is  ktl  i 
ckrical  error,  for  1000/.  one- tenth  part  of  which  wat  aooiL 

f  FantbaMf  v.  Mi/dmay^  X  Lev.  97,  16^. 

**  a  Keb.  46a  and  4979  H$t^i^.  Harris 
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of  iimitations.  How  far  the  statute  of  limitations  majr  be  efiec* 
tually  pleaded  to  tithe  suits  in  the  courts  of  equity,  will  be  con* 
fldered  in  the  ensuing  chapter. 

As  \o  pleas  to  actions  imughtupon  this  statute*  we  may  obserre,  Pleaa  to  thii 
that  the  declaration  thereon  being  usually  a  demand  of  adebt,  or  ^^^^  ^ 
doty  due  from  the  defendant  to  the  p1ainttfi>  and  vested  in  him  by  *<^^^« 
the  said  statute*  in  satisfaction  of  or  recompence  for  tithes  sub« 
tiactedf  the  most  common  and  usual  plea  is  ml  debits  which  is  % 
direct  answer  to»  and  a  denial  of  the  plaindff*s  demand. 

fiut  the  plea  of  nm  cuIpabiUs^  or  not  guilty*  is  also  holden  to  be 
a  good  plea  in  this  action*  that  being  ^a  denial  of  the  ofience*  or 
breach  of  the  law*  charged  on  the  defendant*  in  not  setting  out 
the  tithes  according  to  the  statute ;  which  ofleiKe  is  the  ground  of 
dK plaintiff's  demand**  and  both  these  pleas  are  the  general  issue 
inthisacdon. 

It  becomes  necessary  sometimes  for  the  defendant  to  plead  spe-  SoeeM  plot 
cial  pleas*  as  a  modus*  or  other  discharge  f;  and  where  a  parol  aiichaiier^ 
discharge  of  tithes  for  years  was  pleaded*  it  was  ruled*  that  such  ^* 
an  agrftment  was  determined  by  bringing  the  action*  and  there^ 
foie  could  not  be  pleaded. 

It  is  not  usual  to  plead  such  special  pleas*  nor  so  safe  as  the 
geaend  issue*  wherein  any  discharge  of  tithes  may  be  given  ia 
evidence*  And  it  may  also  be  queried*  whether  on  a  special  de* 
noirer  for  that  cause*  such  special  plea  be  good*  as  amounting 
only  to  die  general  issue. 

Notwithstanding  so  much  have  already  been  said  of  the  general 
nature  and  eflect  of  evidence*  it  may  be  desirable  to  some*  that 
the  particular  facts  or  circumstances*  which  obvibusly  occur  in 
most  actions  and  tithe  suits*  to  be  proved  both  on  the  part  of  the 
phintiff  and  the  defendant*  should  be  brought  under  more  pecu- 
liar consideratioii). 

Fim  then*  if  the  plaintiff  be  a.parson*  vicar*  or  other  ecdesias*  What  fkti  a 
tkal  petaon*  and  claim  the  tithes  in  right  of  the  church  or  benefice,  ^^  "^** 
whocof  be  is  incumbent*  he  is  in  stricmess  bounden  to  prove  his 
lastitution  and  induaion,  and  all  things  else  required  by  law  to 
qualify  himself  to  be  incumbent  of  that  church*  to  which  the  tithes. 
do  belong.  But  if  the  pbintiff  have  been  for  several  ybars  in  pos« 
searien*  he  is  not  ordinarily  put  to  prove  these  matters*  unless  the 

fi4*  A.D.']6af.  'J^/f^.7//r/,  Hob.  zrS^,  A.  b;  i6t7~; 
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def(^dant  in  his  defence  shew  some  special  teasons»  why  AeW 
&ings  ought  to  be  proved  and  made  out. 

But  the  law  does  not  determine  how  many  years  the  plaintiff 
ought  to  be  in  the  possession  of  his  benefTce^  to  excuse  him  from 
being  put  to  these  proofs ;  but  that  seems  to  be  left  to  the  dis- 
cretion of  the  judge^  who  tries  the  cause. 
The  law  In  a  suit  for  tithes  brought  in  the  spiritual  courts  the  defendant 

panoohas     pleaded,  that  the  plaintiff  being  parson,  had  not  read  the  39  ar- 
laticte*^^    tides;  and  the  court  put  the  defendant  to  prove  that  matter*  ai* 
though  it  were  a  negative ;  whereupon  he  moved  for  a  prohibition, 
which  was  denied;  for  by  Coke  and  Dodderidgep  the  law  does  pre- 
sume,  that  a  parson  has  read  the  articles,  because  otherwise,  he  is 
to  lose  his  benefice.    And  when  the  law  presumes  the  affirmative, 
then  the  negative  Is  to  be  proved  *•    And  so  it  is  said  to  have  been 
nded  upon  evidence  at  the  assizes,  that  all  things  requisite  to 
make  the  defendant  complete  incunibent,  shall  be  presumed,  un- 
less the  plaintiff,  by  some  evidence  to  the  contrary,  give  occasion 
to  the:  defendant  to  prove  those  matters.     Yet  in  ejectment  for  a 
lectory,  it  was  insisted  on  by  the  defendant's  counsel,  (after  the 
plaintiff  had  made  proof  of  his  admission,  institution,  and  induc- 
tion,) that  the  plaintiflF  ought  to  prove  his  reading  and  subscribing 
the  39  articles,  and  the  declaration  of  his  assent  to  all  things  con* 
tained  in  the  book  of  common  prayer,  and  that  such  declaration  of 
his  assent  was  made  within  the  time  appointed  by  the  statute;  and 
by  the  report  of  the  case,  the  opinion  of  the  court  seemed  t^  be, 
that  all  these  things  ought  to  be  proved :  but  it  is  there  said/  that 
admission,  institution,  and  induction,  upon  the  presentation  of  an  ; 
stranger,  is  sufficient  evidence  to  bar  the  plaintiiF  in  an  ejectment,  i 
and  to  put  him  to  his  quare  imptdit  f  •  I 

further  ptt.  .    goth  Coh  and  Dodderidit  ^,  that  if  the  plaintiff  have  onaa  I 
legal  title  by  institution  and  induction,  the  other  matters  appoiniea  j 
by  the  statute  to  be  afterwards  performed  by  him  shall  be  pre-  '\ 
$umed  to  have  been  so  performed,  although  the  omission  of  any  i 
l^^tivei  to  of  them  would  make  the  living  void,  as  a  condition  subsequent  to  j 
d^f'^STt  ^  ^^  plaintifPs  title ;  and  therefore  the  nou-perfohnunce  ought  to  be 

made  out  and  proved  by  the  defendant. 
What  &cts       The  plaintiff  must  also  prove,  that  the  lands  lie  within  his  pa-  \ 
murt  prove.  ^ '^h,  ami  that  the  corn,  &c.  growing  thereon  was  carried  away; ; 


*  Monkt^t,  Butler^  i  Rol.  Rep.  Sj,  A.  D.  16 14,  and  Clajt.  Rep.  Sj, 
f  Snnu  y.  Pbtllipt^  i  Sid.  22c,  A.  D.  1665* 
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and  he  must  also  prove  the  value  of  the  corn>  &c.  And  if  the 
plaintiff  be  a  lesseei  must  prove  his  lease  ^  but  after  ^  long  pos- 
session he  needs  not  prove  his  lease;  nor  needs  he  prove  what 
estate  his  lessor  had  at  the  time  of  the  lease  made.  We  have  be^ 
fore  spoken  of  the  proof  of  his  title. 

The  defendant  must  prove,  that  the  tithes  were  justly  set  out  What  de. 
according  to  law,  and  the  custom  of  tithing  used  within  that  ^[Jjjj*^""** 
parish.    And  if  the  tithes  be  once  so  duly  set  out,  and  after  that 
taken  away  by  a  straitger,  without  fcuid  in  the  defendant^  &c»  the 
dtfendant,  (or  owner  of  the  land)  shall  not  be  chargeable. 

So  the  defendant  may  prove  an  agreement  or  composition  made  P«ral  j^ice- 
with  the  plaintiff  for  the  tithes,  and  though  it  be  a  parol  agreement  SSf,^,. 
only,  which  by  law  is  not  sufficient  to  grant  the  interest  of  the  «*»^  ^»?» 
tithes,  especially  for  more  years  than  one;  yet  such  a  parol  agree*  ture. 
ment  is  holden  good  to  excuse  the  defendant  from  the  forfeiture 
^vcn  by  the  statute  *. 

And  if  there  be  two  plaintiffs  who  bring  the  action,  an  agree.  Agreemeat 
ment  with  one  of  them  only  is  sufficient,  and  shall  'bind  his  co-  ^*^i|  ^^ 
plaintiff,  and  the  defendant  may  prove,  that  another  person  has  t|>«  co-pjaia- 
the  right  to  the  tithes,  to  whom  he  has  paid  them  or  compounded 
for  them. 

The  defendant  may  also  prove,  that  the  plaintiff  obtained  his  liv-  What  de. 
ing  by  simony,  or  that  he  had  not  read  the  articles,  &c.  or  that  he  is  ^"te"o  ^7 
guihy  of  some  other  act  or  omission,  which  makes  his  benefice  void ;  »j^f  plain- 
er he  may  prove  a  lease  or  grant,  oi  other  title  from  the  plaintiff,  or  '*   *  ^  *"* 
from  some  other  person,  tromor  under  whom  the  plaintiff  claims, 
who  had  a  right  to  lease  or  grant  such  tithes^  and  it  seems,  the 
defendant  may  prove,  that  the  benefice  is  above  8/.  per  annum 
value,  and  that  the  plaintiff  has  accepted  another  living  without 
dispensation,  contrary  to  the  statute  21  H.  VIII.  c.  13. 

So  may  the  defendant  prove  a  modus  decimandi  or  any  other  dis« 
charge  of  the  tithes,  or  t!ie  payment  of  them  according  to  some 
special  custom,  prescription,  privilege,  unity,  &c.  And  non- 
payment of  tithes,  time  out  of  memory,  is  good  evidence  of  such 
discharge  f . 

But  if  the  discharge  be  by  the  pope's  bull,  or  composition,  a  Ciipyoffcll 
copy  of  such  bull  or  composition  is  not  evidence  without  shewing  *>*^i^««««- 
the  bull  or  composition  itself :{:. 

*  BmrmarJ  ▼.  EweiUf  Raym.  14,  A.  D.  1662.  S.  C,     I  Keb.  21.*    fTitby  v.  Jbji* 
^/,  23  Leon.  1584. 
-f  S/iuk  V.  Drakf,  Hob.  295,  a  very  fpecial  ease,  A.  D.  1617, 
^  Bret  V.  ff^arJ,  WjRcb,  70,  A.  D.  1623. 
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Legislative        Thc  remaining  considerations,  which  call  for  our  attention  t^ 
to  diminish    tith(.'s,  as  affected  by  the  temporal  and  not  the  spiritual  courts,  an 
s»fuihc  confined   to  two  points,  which  arc  in  fact  special  jurisdictioDS 
created  by  statute,  and  must  not  therefore  be  confounded  with  any 
'  common  law  process,  though  the  judges  presiding  in  the  courts, 
where  these  statute  matters  are  decided  be  common  law  judges^ 
ministers  or  officers.    Although  from  the  extent  and  produce  of 
the  soil  subject  to  the  payment  of  tithes,  the  whole  aggregate  fund 
may  be  considered  as  very  large,  yet  when  it  is  known,  that  the 
number  of  parishes  in  England  exceeds  iiooo,  it  obviously-occurs, 
that  the  particular  portion  of  tithes  payable  to  each  rector  or  vicar 
for  his  whole  parish,  and  still  more  the  distributive  or  proportionate 
share  of  that  portion  payable  by  each  parishioner,  is  comparativdj 
small ;  the  consequence  to  a  reflecting  mind  is,  that  the  necessaij 
charges  and  costs  of  bringing  any  one  point  upon  tithing  into  liti- 
gation, far  exceeds  the  real  value  of  the  rights  either  insisted  upoo 
or  resisted.     A  common  evil  of  such  pernicious  tendency  did  not 
absolutely  escape  the  attention  of  the  legislature.    After  they  had 
^lade  several  large  reforming  strides  in  abridging  some  of  the  ec« 
cle)siastical  rights,  and  secularizing  the  revenues  or  tithes  of  be- 
tween five  and  six  thousand  parishes,  (for  so  many  lay  impropria- 
tions now  are  there)  they  found  it  necessary  to  extend  their  care, 
protection,  and  tenderness,  to  the  remaining  parishes,  wJiich  thcj 
left  on  the  old  footing  of  the  civil  establishment,  which  pne-existed 
those  innovations.    We  find  therefore  that  by  the  9th  section  of 
the  2  and  3  Edw,  VI.  it  was  enacted,  that  if  any  person  lefiise  to 
pay  his  personal  tithes  in  form  aforesaid  *,  then  it  shall  be  lawful 
to  the  ordinary  of  the  same  diocess,  where  the  party  that  so  ought 
to  pay  the  said  tithes  is  dwelling,  to  call  the  same  party  befoit 
him,  and  by  his  discretion  to  examine  him  by  all  lawful  and  rea* 
sonable  means,  (other  than  by  the  party's  own  corporal  oath,}  coo- 
cerning  the  true  payment  of  the  said  personal  tithes. 

But  this  statute  being  found  ineffectual  for  the  piirposes  in- 
tended, a  better  provision  for  the  recovery  of  small  tithes,  &c 
was  made  by  the  statute  of  7  and  8  Wm.  III.  c.  6f,  wheicby 
a  power  is  given  to  justices  of  peace  to  determine  in  cases  of  small 
tithes;  the  preamble  of  which  speaks  its  intent,  i.  e.  F$rtbi 
more  easy  and  effectual  recovery  of  small  tithes,  and  the  vobu  ^ 


*  This  has  relation  to  tome  of  the  loregoing  provlsioiu  of  the  act,  whkh  ice  li  Ik 
App.  No.  VI. 

f  See  the  aot  at  Jen|th,  App.  No.  XXXIII. 
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Am,  whin  the  same'shaB  be  unduly  subUracted  and  detaimd,  u)bin 
the  same  d»  not  amount  to  above  the  yearly  value  of  ^os.from  any  mi 
fenoH. 

This  act  of  Wm.  III.  for  the  recovery  of  snoall  tithes  having  ActofWm. 
been  made  first  by  way  of  experiment  for  7  years  only»  the  whole-  of  tmaii 
some  effects  of  it  were  so  sensibly  felt,  that  by  the  13th  of  Wm.  **•***■• 
IILc.4.  it  was  continued  for  11  years,  and  afterwards  made 
perpetual  by  ist  Geo.  L  a  sess.  c*  6*.    This  act  was  passed  In  em  of 
chiefly  for  the  benefit  of  the  quakers,  whose  conscientious  scruples  ^^**^ 
checked  in  some  instances  their  payment  of  tithes  to  spiritual  mi* 
aisters.    How  widely  soever  some  of  the  dogmatical  speculations 
of  this  religious  assemblage  of  persons  may  dtflFer  from  the  tenets 
of  the  church  of  England,  and  other  Christian  societies,  it  must 
be  allowed  by  every  impartial  observer,  (to  the  confusion  of  many,) 
that  the  practices  of  the  quakers  have  kept  closer  and  nnore  constant 
pace  with  their  theoretical  opinions,  than  those  of  any  other  reli* 
gious  society  known  in  this  country. 

From  the  severe  spirit,  which  prevailed  against  the  quakers  in  the  S««cri(r.a« 
days  of  Chas.  II  •  (it  is  a  fashion  with  some  writers  to  call  that  qM^kenuti. 
icign  the  golden  days  of  good  King  Charles,)  it  manifestly  ap«  w  Ch.  lU 
pears,  how  necessary  those  legislative  provisions  were,  to  ease  the 
coascieiices  and  relieve  the  oppression  of  harmless,  edifying,  and 
Aeiefore,  respectable  individuals.    In  the  year  1677,  whilst  Lord 
Nottingham  held  the  seals  f,  a  bill  was  preferred  in  chancery  against 
A  qqsdiLer  lor  tithes,  who  refused  to  answer  upon  oath ;  the  de»        >    « 
fcndaDt  was  brought  by  several  orders  to  the  bar,  and  being  indeed 
a  fiaker,  prayed  to  answerwithout  oath ;  and  having  been  brought 
up  three  times  before,  the  lord  chancellor  did  admonish  him  of 
the  peril,  that  the  bill  would  be  taken  for  true,  entirely  as  it  was  Ukl, 
if  he  answered  not ;  but  defendant  saying  as  before,  the  chanpel* 
kr  pronounced  his  decree  for  the  plaintiflF,  and  that  the  bill  be  taken 
fro  confesso  ;  and  he  refened  the  valuation  to  a  master,  and  ta  ex- 
amine what  was  due,  and  to  be  armed  with  a  commission  for 
-^t  purpose. 

And  the  lord  chancellor  declared,  that  this  court  had  a  cognU 
caoceof  naatters  of  tithes,  as  well  as  the  exchequer  ;  and  that  the 
plaintifFhad  his  choire  of  the  court;  though  Sir  John  Churchill,  not 
.being  of  counsel,  hoi  amicus  curia,  said,  that  this  cause  for  tithes, 

*  Thi«  act  i I  given  at  le&gth,  App  No.  XXXVl,  ^  Anoo.  %  TnwLzy, 

«iia  Cb.CM.  317. 
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especially  small  i\Ait&f  was  not  proper  for  this  court,  and  had  not 
been  used. 

Few  have  been  the  cases  upon  these  statutes  made  in  ease  of  (he 

quakers.    They  are  a  peaceful  brotherhood,  averse  from  warfare 

and  litigation.     The  case  of  the  King  v.  IVdkefield^  in  B.  R.  ia 

17589  before  Lord  Mansfield*^  is  instructive  and  interesting. 

Cx'^  of  Rex  V.  Wakefield  et  af.    Mr.  Harrison  had  obtained  a  rule,  in 

>?/*l!iT*       Michaelmas  Term,  I755»  to  shew  cause,  why  an  order  of  two 

U'akeficU,    justices  made  upon  several  quakers^  (for  payment  of  tithes  under 

the  value  of  ten  pounds  to  the  curate  of  a  chapel)  and  conBrnoed  at 

the  sessions*  upon  an  appeal  from  it,  should  not  be  quashed,  toge* 

ther  with  the  order  of  sessions  confirming  it. 

Mr.  Norim,  in  Michaelmas  Term  last,  (viz.  26th  Nov.  17J71) 
shewed  cause.  He  gave  up  the  order  of  sessions,  as  not  mao* 
tainable ;  but  defended  the  original  order. 

To  this  original  order,  Mr.  Harrison  had  taken  four  excep- 
tions :  which  were  now  supp(Mted  by  him  and  Mr.  Clayton,  These 
exceptions  were  as  follow : 

1st.  It  is  a  joint  order  made  on  difFerent  persons,  for  diitintt 
non-payments  of  different  tithes :  whereas  there  ought  to  have  been 
a  distinct  order  on  each.  In  i  Strange  471,  Between  the  Parisher 
§/  Chewton  and  Compton  Martin^  the  removal  of  two  difierent  fa- 
milies of  paupers  by  one  order,  was  holden  bad  ;  though  the  pa- 
rishes were  the  same. 

2d,  The  title  is  in  question :  therefore  the  justices  have  nojuris" 
diction.  The  exception  in  the  act  of  i  Geo.  I.  stat.  a.  c.  6.  s.  a. 
is  "  unless  the  titles  of  such  dues,  tithe?,  or  payments  shall  be  in 
**  question.**  And  these  words,  '*  unless,  &c.'*  extend  to  this 
whole  clause ;  and  are  not  confined  to  the  granting  a  certiorari 
only.  And  this  fact,  of  the  title  being  in  question ,  appeared  as 
Mr.  Harrison  alleged,  upon  the  granting  the  certiorari  in  the  pre- 
sent case. 

3d.  Non  constat,  that  the  two  justices,  who  made  this  original 
order,  are  **  neither  patrons  nor  interested  in  the  tithes."  But  i 
Geo.  I.  c.  6.  s.  2.  requires,  that  they. shall  be  neither  one  nor  the 
other.  Now  they  ought  expressly  to  aver  and  shew  (negatively) 
••  that  they  are  not :"  or  else  they  have  no  jurisdiction,  by  the  very 
words  of  the  act :  the  jurisdiction  being  given  to  ^  any  two  or 
**  more  justices,  &c.  other  than  such  as,  &c.'* 

*  zBur.  4S5.    horA  MarufiflJ  WM  known  to  have  entertained  peneoal  iotiaucy 
an4  friifldiliip  with  several  ^uakerli  aad  a  hi(b  esteem  for  their  whole  bod/. 
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4rfi,  It  does  not  sufficiently  ascertain  and  state  what  Is  due  and 
payable  t^  the  defendants  ;  or,  at  least,  fox  what  the  respective  sums 
JVC  due.  One 'sum  is  "  is.  td.  being  due  to  the  curate^*  not  say- 
ing For  what.  Another  is,  "  being  the  value  of  t}icir  ancient  cps- 
^  tomary  payments/'  Another  is,  "  45.  being  ancient  customary 
••payments.*' 

This  Older  was  made  on  the  act  of  x  Geo.  I  •  stat.  2.  c.  6.  s.  2« 
which  extends  the  7th  and  8th  W.  III.  c.  34.  s.  4.  to  zW payments 
to  ministers  or  curates  officiating  in  churches  or  chapels,  which 
extends  only  to  tithes  and  church  rates. 

Mr.  Norton  contra  answered  these  objections.  The  substance 
0f  his  defence  against  them  was  fully  sufficient,  if  true :  for  he  de* 
oied  the  first  to  be  material^  and  denied  the  three  last  to  be  well- 
(bunded. 

The  matter  was  adjourned  to  Monday  28th  Npvember.  Then, 
this  motion  being  mentioned  again, 

The  court  enquired  •*  Whether  the  return  of  the  certiorari 
"  were  filed." 

And  Lord  Mansfield  said,  he  had  called  for  and  read  the  affida- 
vits made  for  obtaining  the  certiorari f  and  upon  the  shewing 
cause, 

Mr.  Justice  Demson  mentioned  a  case  of  Rex  v.  Furnes  B.  R« 
H.  6  G.  I.  upon  a  certiorari  to  remove  an  order  made  upon  the  act 
of  7  and  S  W.  IIL  c.  6.  for  payment  of  small  tithes,  where  Lord 
Chief  Justice  Pm// thought,  that  where  the  right  uuts  in  question f 
such  cases  were  never  intended  to  be  the  subject  of  that  act  of  par* 
liament.  He  said*  this  was  only  spoken  from  a  note»  which  ht 
had  seen:  but  it  should  seem  to  be  right  and  true*;  and  thenu 
tfacr,  from  a  case  of  Rex  v.  Fumes  being  mentioned  in  i  Strange 
264,  where  an  order  for  non-payment  of  small  tithes  made  on  7  and 
S  W.  III.  c.  6.  was  quashed.    Adjotirpcd  to  the  present  termr 

Lord  Mansfield  now  delivered  the  opinion  of  the  court  s 

He  began  with  stating  the  two  acts  of  7  and  8  W.  IIL  e«  34, 
()•  4O  and  I  G*  I.  stat.  t.  fi.  6.  (s.  2.)  The  former  relates  only 
to  great  and  small  tithes  zxA  church  rates^  and  is  temporary.  The 
latter  makes  it  perpetual,  and  extends  it  to  **  any  tithes  or  rates, 
*'  or  any  customary  or  other  rightSt  dues,  ot  payments  belonging  tq 
**  any  church  or  chapelp  which»  of  right,  by  law  and  custom  ought 

*  It  it  right  tail  true  t  it  letst,  i^ys  the  leporter,  I  h«ve  a  MS.  nott  of  the  tame 
caie  to  llie  laste  efiect,  ar  ptroo|er ;  (or  mine  tajt,  **  Per  cur.  The  design  of  the  tta* 
"  Cyte  was  only  to  give  %  tp^edj  remedy  for  imaU  cithee,  where  the  right  is  agreed,'* 
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*'  to  1)6  paidf  for  the  stipend  or  maintenance  of  any  minister  or 
**  curate  ofEciating  in  ^ny  church  or  chapel.'*  And  both  acts  di» 
lect  "  that  the  proceedings  shall  not  be  removed  into  any  otba 
*'  court,  unless  the  title  shall  be  in  question/' 

It  is  upon  the  last  act,  that  the  present  order  was  made.  A  r<fv 
iiorari  has  issued  to  remove  the  order  into  this  court  ^  and  it  caiv 
en^  upon  exceptions  to  the  order.  Both  sides  made  very  material 
objections :  one  side,  to  the  order,  for  that  the  justices  had  no  ju* 
ffisdictionf  btcausi  the  title  was  in  question :  the  other*  to  the  etr* 
iUrari  \  for  that  no  certiorari  could  bsue»  by  the  express  pnm* 
sion  of  the  act,  to  remove  the  proceedings  from  before  the  justice 
into  any  other  court,  because  the  title  was  not  in  question. 

The  act  was  m2A<^,'m  favour  to,  and  for  the  ease  and  hen^dt 
quakers,  and  to  save  them  from  troublesome  and  expensive  pftxe* 
cutions :  but  it  never  meant  that  a  mere  scruple  of  theirs,  oi^  an  ob» 
atinate  withholding  of  the  tithes  should  be  any  hinderance  to  the 
matters  being  determined  by  the  justices  of  peace.  Tins  woiild 
have  frustrated  the  very  intention  of  the  act,  which  meant  to^ve 
this  jurisdiction  to  the  justices  in  that  very  case  ;  where  the  reel 
right  and  title  to  them  should  not  be  is  dispute  between  the  per* 
ties. 

Then  his  lordship  directed  the  affidavits,  act  which  the  ccrtierm 
was  granted  to  be  read. 

It  was  then  sworn  on  the  part  of  the  defendants,  ''  That  die 
••  defendants  controverted  the  title  to  the  tithes  beibie  the  justices^" 
and  also,  f'  That  the  title  to  the  tithes  was  then  and  at  the  time  of 
<<  making  the  said  affidavit  really  in  question*** 

The  justices  had  notice  to  shew  cause  against. the  cerfierafi. 
On  shewing  such  cause,  five  old  inhabitants  of  the  chapelry  swoie 
by  their  affidavits  *'  That  such  customary  stipends  or  payments 

V  f^0d  always  been  paid  to  the  curate  by  the  land^ holders,  wiibeid 
any  sort  of  scruple  or  objection  except  lately  hy  the  quakers :"  aod 
no  other  persons  disputed  it.  And  these  five  persons  also  swore, 
*'  That  they  believed  them  to  be  due ;  and  that  ^formir  evmers  ^ 

V  these  very  lands f  (which  had  been  purchased  about  four  years  ago 
f'  by  these  quakers,}  had  paid  for /^^m,  as  other  persons  had  in  die 

-^  **  said  chapelry ;"  and  these  quakers  purchased  the  lands  as  sulyd 

to  snch  payment.  ' 

These  were  the  affidavits,  upon  which  the  certiorari  was  granted. 

Now  if  this  general  allegation  f'  of  the  quakers  controverting  the 
f  ///Zf,"  and  the  consequential  assertion  "  that  the  title  was  in 
f  question,*'  (without  any  further  particulars^  or  shewing  at  all 
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upM  vAmS  foot  they  coAtroverted  the  payment)  should  be  esteemed 
a  suflScient  ground  for  removing  the  orders»  it  veould  put  a  total 
end  to  these  acts  of  parliament^  and  evade  the  very  design  and  in- 
tention of  making  them. 

For  the  quaken  might  pretend,  that  they  were  obliged  in  con- 
science to  refuse  or  controvert  the  payment  of  these  demands ;  and 
consequently,  to  question  and  deny  the  right  to  receive  them. 
Now  that  is  the  tvrjF  thing  the  act  meant  to  provide  a  summary  re-> 
iBody  for.  The  intention  was,  that  in  such  case,  the  justices 
should  make  an  order  to  compel  them  to  pay. 

Their  aflHdavits  are  general,  "  That  they  controverted  the  title, 
'*  and  that  it  was  really  in  question,** 

Whereas  by  affidavits  made  by  the  five  old  inhabitants,  it  is  very 
plain,  that  xhefnyner  cumers  of  these  very  lands  had  always  paid  ; 
and  that  these  quakers,  who  aie  the  subjects  of  this  order,  have  no 
pieteRce  to  dispute  it>  upon  any  other  foot,  than  their  own  general 
rm^r  to  pay  any  demands  of  this  nature ;  which  these  acts  are, 
foi^  their  ow«  ease  and  advantage^  calailated  to  compel  them  to  do, 
in  a  method  tl^  most  gentle  and  cwvenient  for  themselves f  (who 
scruple  to  paywithout  compulsion.) 

We  are  all  of  opinion,  as  to  the  merits  of  the  case,  that  the  title 
is  not  so  controverted,  or  so  in  question,  as  that  the  justices  can  be 
precluded  from  jurisdiction,  or  their  order  be  regularly  and  proper- 
ly  removed  into  any  other  court. 

And  we  are  all  of  opinion,  that  the  rule  for  the  certiorari  having 
been  made  absolute,  and  the  return  thereto  having  been  filed,  ought 
not  now  to  staiid  in  the  way  and  prevent  our  coming  at  the  real 
justice  and  merits  of  the  case.  For  if  the  certiorari  issued  impro^ 
vi(6,  we  can  order  it  to  be  superseded,  and  the  return  to  be  taken 
oflFthe  file. 

There  have  been-  several  instances  of  this  ^.  One  was  where 
an  order  of  two  justices  was  appealed  from  :  and  before  the  time 
when  the  appeal,  should  in  course  have  come  on  at  the  sessions,  a  ' 
certiorari  was  brought  to  remove  the  order  ;  and  because  the  cer^ 
tiorari  was  brought  before  the  time  of  hearing  the  appeal  was 
come,  the  certiorari  was  quashed,  and  the  return  taken  off  the  file. 

The  other  was  z  certiorari  to  remove  ^n  indictment  from  the 
Old  Bailey :  and  it  appearing  to  this  court,  that  they  could  not  give 
judgment,  but  ibat  the  session  of  oyer  and  terminer  at  the  Old  Bailey 


*  I  suppose  be  mca^tt  iht  catet  of  Rett  v.  M/iji^,  MV^f//r,  Pficli,  1%  Oco.  II,  B.  R, 
u4  Arx  V.  Grutri,  Pat.  %%  Geo.  1 1,  B.  1^. 
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ought  to  do  it ;  the  \\\t  i^ethod  was  taken,  and  it  was  sent  back 
to  the  court  below»  foirihem  to  pronounce  the  judgment.  There* 
fore  upon  this  case  we  are  all  of  opinion*  that  the  writ  of  certiorari 
be  superseded,  quia  improviJi  emanavit,  the  return  taken  off  the 
file,  and  the  order  renianded. 

His  Lordship  added  this  hint,  to  be  observed  in  future  cases  of 
this  sorty  viz.  that  upon  all  orders  of  this  kind  the  great  and  ma- 
terial point  must  be,  "  Whether  the  title  to  the  tithes  were  really 
**  in  question,  or  not/'  and  ought  to  be  determined,  before  the 
eertiorari  issues* 

J  shall  close  this  subject  of  the  recovery  of  small  tithes  by  refer- 
ring such  of  my  readers  as  may  be  interested  in  receiving  or  paying 
th^m  to  the  appendix,  where  they  will  find  precedents  for  the  dif- 
ferent  proceedings  under  these  acts  of  Wm.  and  Geo.  as  well  re- 
lating to  quakers  as  others*.  Had  I  not  already  entered  so  much 
at  large  upon  tithes  payable  in  London  t,  it  would  have  here  been 
regular  to  have  arrested  the  reader's  attention  to  this,  as  to  a  sub- 
ordinate or  peculiar  system  of  tithing  under  statute,  and  of  giving 
redress  in  temporal  courts :{:. 

^  Appeodiz,  No.  LVf,  ^  Vide  antea  from  p.  is6  to  164,  and  aHhifauim, 

"f  If  any  profession^  gentleman  with  to  consult  other  precedents  of  pieading;  upot 
ttthei  iothe  common  law  couria,  besides  those  already  referred  to,  let  him  see  Coke's 
Entries,  16 1|  i6a,  2x6,  and  450 1)  466.  Winch's  Eotrien  598  to  651.  ThompsMi's 
EolriesySj,  85.  Browol.  Rediv.  458.  Read's  Decl.  158,  163,  &c.  Brawn's  Vide 
'Meeum,  243.  Mod.  latr.  197,  Debt,  iec.  on  stat.  Ed.  VI.  for  not  setuogoutai 
withholding  Tithes.  Small's  Dec).  Tit.  Prohibitions,  Formula  bene  pladtanitt  sd 
part,  31  (o  37,  and  dt  modo  deeimandi\tk  JUmdur^  vide  ib*  189,  i^o^  ftc,  WeaCworth'i 
System  of  Pleadij3g,  vol.  6.  p.  242  to  30$. 


BOOK  III.— CHAP.  m. 

Of  Tithe  Suits  in  the  Temporal  Qurts  of  Equity, 

IVLaN Y  observations  have  beca  made,  many  principles  discus-  Central  o^ 
«d,  many  opinions  delivered  in  the  foregoing  pages  relative  to  the  ^^^ 
iules»  usages,  authority,  and  jurisdiction  of  Courts  of  Equity, 
which  would  have  found  their  natural  order  of  digestion  in  thi^ 
chapter,  had  they  not  been  so  intimately  connected  with  some  pro- 
ceedings  of  the  spiritual  or  common  law  courts,  as  to  render  the 
notice  of  them  necessary  to  the  elucidation  of  the  particular  sub* 
jects  then  under  contemplation.  In  this  chapter,  whilst  we  aim 
at  avoiding  repetition,  we  shall  endeavour  to  leave  no  part  of  the 
general  subject  of  tithes  unattended  to,  or  not  fully  and  satis&cto- 
rily  illustrated  and  explained. 

It  has  been  before  observed,  that  few  tithe  causes  are  now  insti-  Most  c«ib- 
tutcd  in  the  spiritual  courts ;  consequently  few  prohibitions  issue.  [|^^^ 
The  redress,  which  is  now  generally  sought  for  in  tithe  matters  tuhet  an 
from  the  hand  of  justice,  is  applied  for  either  to  the  chancery  or  ^^of  ooorts 
the  equity  side  of  the  exchequer,  and  more  particularly  the  latter,  of  «s«V- 
The  chief  part  therefore  of  tithe  causes,  which  now  come  before 
juries,  are  Upon  cases  of  issues  directed  by  one  or  the  other  of  these 
two  courts  of  equity.     When  we  reflect  upon  the  general  system  of 
tithing,  particularly  when  we  turn  our  thoughts  to  the  paucity  of 
instances,  in  which  tithes  are  demanded  and  paid  in  kind,  when 
we  couple  the  common  law  right  of  every  incumbent  to  demand 
his  tithes  in  kind,  and  throw  the  burthen  of  proving  moduses  or 
exemptions  upon  his  parishioners,  the  conclusion  is  obvious,  that 
more  suits  and  litigations  must  be  instituted  for  the  purpose  of 
ascertaining  disputed  claims,  than  for  compelling  submission  to 
admitted  rights.    It  may  be  here  again  not  improperly  observed, 
that  suits  are  incalculably  multiplied,  by  the  secularization  of  so 
large  a  part  of  the  church  fund,  and  the  frequency  of  farming 
tithes.     Had  this  portion  of  the  decimal  fund  remained  in  the 
hands  of  the  cleigy,  and  not  been  converted  into  lay  fees,  it  is 
more  than  presumption,  that  a  tenth  part  of  the  tithe  causes, 
which  are  to  be  found  in  our  books,  would  not  have  existed. 

We  shall  first  consider  the  general  jurisdiction  of  these  courts 
Of cr  the  subject ;  then  the  mode  of  proceeding  by  English  bill  and 
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answer  in  these  courts,  and  lastly  the  general  circun)stancesi  in 
U'hich  relief  may  be  sought^  and  the  particular  instances*  in  which 
it  has  been  granted. 
Mr.  Har.         The  learned  Mr.  Hargrave^  in  one  of  his  notes  upon  Coke's 
n^on^onlhc    Commentary  on  Littleton,  says*,  "  Since  Lord  Coke*^  time  t 
•ubjecf.        third  remedy  for  tithes,  where  they  are  of  small  value,  has  beei 
given ;  for  by  the  7th  and  8tfa  W.  1 1 1  •  c.  &»  tithes  under  4c/.  my 
be  recovered  in  a  summary  way  before  two  justices  of  the  peace; 
and  by  the  7th  and  8th  W.  III.  c.  34.  which  viras  at  fiist  tempo* 
nry,  but  is  now  made  perpetual,  tithes  under  ten  pounds  aie  made 
recoverable  from  quakers  in  the  sanse  way.     In  Londm^  tidnsby 
the  37th  H.  VIIL  c  12.  are  recoverable  before  the  lord  nuTor, 
with'  an  appeal  to:  the  lord  chancellor*    To  these  various  modes  of 
poroeeeding  for  tithes,  should  be  added  the  equitable  remedy  by  Ml 
either  in  chancery  or  the  exchequer,  both  of  which  courts  bawe 
long  entertained  suits  for  tithes.     Fonnerly,  however,  thejuns* 
diction  of  chancery  in  this  respect  was  questioned,  it  being s^&r 
from  settled'  in  Lord  CoW^  time,  that  there  are  instances  of  cootio- 
verting  it,  even  since  the  Restoration^    (i  Fresm.  303.  a  Chi4 
Cas.  237.)    But  as  to  the  exchequer,  tithes  are  said  to  havD  boai 
ancietuly  cognizable  there ;  though  this  is  contradicted  by  LoiA 
Chancellor  Nattmgham^  who  dates:  the  origin  ofrtbe  proceedingby 
English  bilU  and  consequently  that  court's  equitable  jurisdicuoa 
over  tithes,  from  the  statute  of  H.  VIIL  erecting theconit  of  aug* 
mentation.    (Hard.  ^36.  1  Freem*  303.  and  33  li.  VIIL  c  39*) 
ThiS)  equitable  interference  of  chancery  and  the  exchequer  with 
tilhesy  is  generally  considered  as  merely  incidental  and  collMcnl ; 
n(u»ely»  as  a  consequence  of  their  jurisdiction  in  account  and  in 
enforcing.discovery,  (3  Blackst.  Com*  9th  ed.  437.)  and  theieasoas 
of  the  appellant  in  ^IVhitiheai  and  others  v.  Travis  and  eihns^ 
(Dom.  Proo.  January  1779*)    But  soose  give  a  broader  foundadoa 
tei  this  branch  of  exchequer  jurisdiction ;  and  in  respect  of  exif»pa> 
rochial  thhes»  which  are  part  of  the  ancient  inherilance  of  thr 
crown,   they  insist,  that  suits  for  tithes  must  ever  have  faUcn 
within  the  compass  of  the  exchequer's  direct  and  substantive  juris* 
dictioa,  as  a  court  of  revenue;    See  the  case  of  respondent  in  tbs 
appeal  before  cited,  and  Hard.  117.     Perhaps  it  is  upon  this  idea, 
as  VTell  as  on  account  of  the  greater  frequency  of  suits  for  tithes  in 
the  exchequer,  that  Lord  Hariwich  thought  that  court  the  proper 
jurisdiction  for  them,  3  Atk.  247.    Yet,  I  cpiifess,  it  seems  ta 

*  Co.  lit.  159,  note  4. 


m  Aat'the  antiquity  of  the  exchequer  jurisdiction  in  the  panicii« 
hr  cise  of  extn  parochial  tithes^  is  no  proof  of  a  jurisdiction  as  to. 
tithes  is  general.'* 

Tliat  part  of  the  appellant's  reasons  before  the  lordst.  to  which  Reasom  for 
Mr.  Hargrove  refened  in  the  case  of  fFhitebead  ¥•  Travis ^  is  as  *,il^i"/,JJuJ5j 
fellows*:   **The  claim  to  tithes  is  in  its  naturea  legal  claim*  •f*l*>i<7- 
aod  a  right  to  tithes  a  legal  right ;  and  in.  the  case  of  a  bill  filed  in. 
acourt  of  equity  by  the  respondent*  a  vicar»  for  the  payment  of 
tithes  in  kind,  and  the  vicar's  right  being  denied  by  the  defendant's: 
'    soswer,  and  evidence  proving*  that  he  never  hadenjoyed.or  receiv- 
ed the  tithes  demanded*  and  he  having  given  no  clear  evidence  of 
I    his  right  thereto*  it  was  submitted  by  the  appelhmts*.  that  a  court: 
of  equity  (which  has  no  original  jurisdiction  in  matterss  of  ttther 
but  gives  relief  in  consequence  of  the  account  prayed)  ought  not 
in  the  first  instance  to  have  decreed  in.  favour  of  the  respondents, 
ttd'dieiebf  in  eflSbct  established  his  right ;  but  ought  either  to  hav9 
kit  him  to  IBs  remedy  at  law  for  the  recovery  of  the  tithe  of  hay, 
er  have  directed  an  issue  to  try*  whether  the  respondent,  as  vicar    - 
dEaslhamt  were  or  were  not  endowed  of  the  said  utfae  of  hay  ; 
opoo.  which  issue,  and  at;it;a  voa-  examination  of  the  wimesKs, 
Ae  question  would  certainly  be  better  and  more  fully  discusnd. 
aaddeddedj  than  it  could  be  by  the  court  of  exchequer  upon  the 
<kpQsidons*  and  when  the  most  material  part  of  the  evidence  was 
t^  and  received,  it  was  impossible*  as  before  mentioned,  focr 
Ae  appellants  to  give  it  any  answerf  •'* 

The  jurisdiction  of  the  court  of  chancery  over  dthes  was.  very  The' jotm. 
tiriy acknowledged,  for  in  1575.  >«  Windham  v.  Norris %,  ad©.  ^^^ 
anmerwas  put  in,  because  the  matter  concerned  tithes,  and  it  waa  omtithM, 
<3^"emjM.    This*  however,  proves,  that  tithe  causes  were  then 
nUon  brought  into  chancery ;  for  had  they  frequently  occurred 
Aeif*  it  nei^er  could  have  entered*  into  the  head  of  any  counsel  to 
<kiniif  to  a  bill*  merely  because  it  related  to  tithes.     In  the  before 
fuoied  anonymous  case  from  Freeman^  when  Lord  Nettinghmn 

c 
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f  Mr.  Bmrtm  FmoUr  in  his  practice  of  ihe  cachcftttr  (ivefl  the  foUo«i«f  rtitooH 
^1  the  CMfC  of  exchequer  hat  had*  aod  ought  to  hate  ac  all  times,  the  cognisance  of 
'lifheniti :  vis.  the  maDifeit  ease  and  convenience  of  the  suitors,  whose  rights  so  fre« 
IKatij  depend  for  proof  upon  die  ivcords  of  the  court,  deposited  in  its  Tarioui  offices* 
ttd  piQiiMUriy  in  the  Kiof 's  RonembnACcr's  Office,  Augmenfatioo  Oflicet  and  Au- 
'SBr's  Ofice  {  these  records  bcioa  moro  cerrectl j  undentood  by  the  several  person<  in 
•boic  custody  they  are  intrusted  in  each  deparuaent,  and  who  are  competent  at  the 
tUtttime  to  produce  and  ioterpiet  Chen. 

tToch.U5. 
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had  observed*  that  the  chancery  had  cognizance  of  tithe  matters  as 
•  well  as  the  exchequer,  and  that  the  plaintifF  h^d  his  choice  of  the 
cctots:  Sir  yobn  Churchill  replied,  as  amicus  cuna,  that  a  cause 
for  small  tithes  was  not  proper  for  the  court  of  chancery.    This 
also  bespeaks  the  infrequency  of  tube  causes  then  going  into  that 
court.    And  in  the  before  mentioned  case  of  Travis  v.  Oxtait 
Mr.  Baren    Mr.  Baron  Hotham  thus  stated  the  original  jurisdiction  of  the  court 
ji^onn^  of  exchequer:  '*  It  has  been  said,  that  the  court  of  exchequer  has 
fhejanjdic  |,qj  ^n  Original  jurisdiction  in  cases  of  tithes,  but  that  it  is  only 
exchequer,     incidental  and  collateral  as  to  discovery  and  account.     But  it  is  to 
be  recollected,  that  there  is  a  marked  distinction  between  the  court 
of  chancery  and  the  court  of  exchequer.     The  court  of  exchequer 
is  a  court  of  revenue,  as  well  as  a  court  of  equity ;  and,  as  a  court 
of  revenue,  it  had  always  an  original  jurisdiction  over  tithes. 
Tithes  were  always  part  of  the  possessions  of  the  crown ;  and  it 
is  the  peculiar  duty  of  this  court  to  protea  such  property  ^  be* 
longs  to  the  crown.    From  the  earliest  reports  or  recdrds  of  law, 
it  appears,  that  the  court  of  exchequer  have  uniformly  exercised 
this  power  over  tithes :  and  even  were  the  pcnnt  problematical,  the 
constant  practice  of  the  courts  for  so  many  centuries  would  novr 
warrant  the  exercise  of  such  immediate  and  aibsolutejurisdicttob." 
Bill  lies  for       Notwithstanding  the  legislature  have  given  remedy  by  actiao  at 
Sfpn^bST    1^^  ^^  ^^  subtraction  of  praedial  tithes,  in  the  td  and  3d  of  Ed* 
tiiM  not-     VI.  and  in  London  have  given  special  remedy  in  the  mayor's  court, 
jTEaw.Vi:  yet  in  both  cases  the  court  of  exchequer  entertained  bills  ibr  dio 
a>d  the  acts  ^crv  same  object.     In  Hak  andothm  v,  Pronte^  A.  D.  1657  •» 
drioLoB-     the  bill  stated,  that  the  plaintifis,  ever  since  the  twenty-fifth  of 
Marehf  in  the  year  1653,  had  been  lawful  owners  of  the  rectsiy 
impropriate  of  North  Pgtherum,  in  Dtuonshirff  with  all  tithes  and 
profits  thereunto  belonging ;  that  time  out  of  mind,  all  the  tidies 
-  of  corn  and  grain  growing  therein>  and  the  titheable  places  thercoft 
bad  been  always  paid  to  the  rectors  and  owners  thereof  in  kindi  or 
a  composition  for  the  san^e ;   and  that  the  defendant  had  been 
yearly  owner  of  twenty  acres  of  arable  land  within  the  said  redovyt 
and  did  yearly  mow  wheat,  barley,  oats»  and  other  grain^  and  car- 
ried the  same  away  without  setting  out  the  tithe  thereof  regularly* 
The  bill  therefore  prayed  a  discovery  of  the  quantity  aiKl  the  value^ 
and  that  the  defendant  might  be  decreed  to  pay  the  same. 
The  defendant  appeared,  and  put  in  a  demurrer  and  answer. 
And  for  demurrer  he  set  forth»  that  between  the  twenty-fifth  tf 
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Match  16531  and  the  twenty-fifth  of  December  in  the  sud  bill 
mentiotied,  he  was  owner  of  twenty  acres  of  arable  land  within 
the  said  rectory,  sown  with  wheat,  barley,  oats,  and  other  graint 
and  yearly  mowed  the  same,  and  converted  the  same  to  his  o\f  n 
use;  and  that  the  tithes  thereof  yearly  were  worth  five  pounds,; 
but  that  he  was  advised,  that  the  subtraction  of  prsedial  tithes  by 
the  not  setting  out  of  the  tithe  from  the  nine  parts,  and  the  un- 
equal division  thereof,  were  matters,  which  might  be  relieved  z% 
law  upon  the  statute  2  and  3  Edw.  VI.  c.  13  ;  and  therefore  the 
plaintiffs  ought  not  to  prosecute  any  suit  in  equity  for  the  same ; 
the  said  plaintiiFs  not  having  set  forth  any  certain  title  to  the  tithes, 
or  shewn  how  long  since  their  estate  therein  might  have  com- 
menced since  the  subtraction  of  the  said  tithes.  The  defendant 
also  set  forth  the  titheable  matters,  and  denied  any  fraud  in  setting 
out  their  tithes. 

The  plaintiffs  replied  to  the  answer ;  the  defendant  rejoined ; 
and  witnesses  were  examined  on  both  sides. 

And  upon  opening  the  pleadings,  and  reading  the  evidence,  and 
upon  full  debate. 

It  was  ofdered  by  the  court,  that  the  defendant  should  pay  to 
the  plaintiiF7i.  6</.  proved  to  be  due,  and  detained  for  tithes  com- 
plained of  by  the  said  bill,  and  should  at  all  times  thereafter  duly 
tithe  and  set  forth  the  tithe  of  com  and  grain  arising,  &c.  in  the 
said  parish,  and  titheable  places  thereof  by  itself,  so  that  the  said 
plaintiffs  or  their  servants  might  for  the  future  take  and  carry  away 
the  same  without  any  trouble  or  denial  from  the  said  defendant, 
or  any  claiming  by  or  under  him. 

And  in  Langham  v.  Baker  and  others fparishmir$  $fSt.  Helen* s^ 
LanJan*9  1658,  the  plaintiff^,  as  farmer  of  the  impropriate 
rectory  of  the  said  church,  preferred  his  bill  liere  against  the  dc* 
fendants  for  paying  their  tithes  in  London,  according  to  the  de- 
cree in  statute,  the  37  U.  VIII.  to  which  the  defendants  pleaded 
die  said  decree,  and  that  the  plaintiff*  had  his  remedy  before  the 
mayor  of  London  by  the  aa  of  parliament,  which  settled  the  de« 
cree ;  and  demanded  judgment,  whether  or  no  this  court  would 
take  conusance  of  the  latter. 

And  it  was  holden  clearly,  that  the  court  had  jurisdiction  in  thfs 
cause ;  for  that  it  appeared  by  the  very  decree  itself,  and  the  act  of 
37  H.  VIII.  and  by  Linwood  de  DecimiSf  that  tithes  were  payable 
in  London  before  the  said  act  for  houses,  but  the  quota  was  doubt- 
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'fuh  which  'was  xeracdied  by  the  said  act  and  decree ;  and  (he  act 
had  no  negative  ^ords;  it  was  not  said  before  the  loid  mayor  of 
London^  and  not  elsewhere :  vide  Scudamcris  case^  5  Jac.  ciud  C$» 
JiJ({g.  Chart,  up9n  2  Ed.  VL  and  tithes  were  determinable  here  at 
Mntiqu9\  as -appears  by  38  'Ass.  Selden  de  dedmist  4  Ed.  IV.  sod 
by  Articul.  Qerip  cap.  4.  In  case  of  the  king  and-his  farmns; 
.the  cause  followed  the  person  and  his. privilege;  and  dut  case  mi 
'Dot  to  be  resembled  to  cases,  where  justices  of  the  peace  were  im- 
.powered  by  act  of  parliament;  and  for  that  cause  jusdces  of  Oyer 
4Uid  Terminer  had  nothing  to  do,  nor  justices  of  gaol-deliveiy; 
and  so  t//V«  versa,  11  Rep.  Doctor  Foster* s  cases.  For  they  haie 
.but «  limited  jurisdiction.  And  the  king's  fanner  has,  in  respect 
of  the  revenue,  the  saaie  personal  privilege  that  the  king  has ;  and 
without  question  the  king  may  sue  here.  And  it  viras  ruled,  that 
the  defendants  respondeant  ousten 
A  paraon  ^  qq^^^  ^f  equity  will  entertain  a  bill  for  tithes,  be  the  denand 

may  tue  m 

Miiity  for  ever  so  small :  for  as  was  before  observed,  lulls  are  chiefly  m- 
thramount  ^crred  to  ascertain  rights:  and  a  decree  for  ever  so  sooall  a  sum 
•vcrtosoMil*  will  carry  costs.  In  Lewis  y.  Griffith  *,  1733*  the  court  of  Ex^ 
chequer  decreed,  that  the  appellant  should  account  with  and  satisfy 
.the  respondent,  for  the  value  of  the  tithes  of  bay  of  tbeaaidmoailowt 
for  the  years  1709,  and  1730 :  and  it  was  thereby  referred  to  the 
deputy-remembrancer  to  .take  such  account,  and  to  make  his  ro- 
,port  with  dl  eonvenient  speed ;  and  the  cause  was  to  continiie  in 
the  paper  of  canaes*  to  be  ^funher  heard  upon  coming  in  of  die 
aaid  report. 

In  pursuance  of  that  decree,  the  deputy,  on  the  3id  of  Feirmnj, 
1734,  mfiide  his  report,  and  thereby  certified,  that  there  vtss  due 
to  the  respondent  from  the  appellant,  for  the  value  of  the  tithe  of 
hay  of  the  said  naeadow,  for  the  years  1729,  and  1730,  the  susi 
of  9i.  And  the  cause  being  heard  upon  that  report,  on  the  ioih 
of  the  same  month,  the  court  decreed,  that  the  report  shouhi  bi 
confirmed,  and  that  the  appellant  should  pay  the  respondent  the 
said  91.  reported  due,  together  with  the  costs  of  the  suit  to  be 
taxed ;  and  which  were  afterwaxds  taxed  at  the  sum  of  51/.  $s*  U 
The  appellant,  rather  than  satisfy  this  demand,  appealed  fiooa 
the  decree ;  insisting,  that  the  bill  was  founded  on  a  supposed  fraud 
in  the  appellantin  concealing  his  tithes,  and  praying  a discaveiy  and 
.account  of  the  tithes  so  supposed  to  be  concealed ;  and  tbe  ap- 
pellant having  by  ^his  answer  denied  any  conceahnentt  tbe  !•-> 
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'fondenty  in  order  to  entitle  biotfelf  to  any  decree  upon  such- a 
biUi  ought  to  have  verified  the  allegations  of  it ;  but  which  he  kid 
not  attempted  to  do.    That  the  appellant  having'stated  the  matter 
of  fact,  as  to  the  tithe  of  the  meadows,  and  denied  all  ftaud  \  and 
as  HO  fraud  had  been  attempted  to  be  proved  upon  the  commission^ 
or  iosisted  on  at  the  bearing;  nothing  remained  in  controversy  be- 
tween the  parties,  or  to  be  accounted  for,  but  a  demand  of  3;.  or 
41.  for  which  the  re^KMkbnt  might  have  had,  and  ought  to  have 
taken  his  fsmedy  in  a  court  of  law,  and  not  brought  the  appellant 
into  a  court  of  equity  for  a  demand  so-very  inconsiderable,  as  10 
be  beneath  the  dignity  of  the  court  to  take  any  notice  of.  But  sup- 
posiog  the  decree  proper,  there  was  not  the  least  colour  to  decree 
the  appellant  to  account  for  the  tithe  hay  of  the  year  1730,  wbkh 
be  bad  actually  set  out,  and  which  the  respondent's  agent  onght 
have  carried  away,  but  would  not  meddle  with ;  nor  was  these 
«y  evidence,  that  the  hay  in  question  was  worth  ,9r.    If,  how- 
ever, it  really  wese  worth  that  sum,  the  decreeing  costs,  wbkh 
amounted  to  51/.  5/.  &/•  was  surely  a  punishment  more  than 
equal  to  the  appellant's  crime  in  not  paying  9^.  -and  especially  as 
be  had  sworn  in  his  answer,  that  the  respondent  never  demanded 
satisfaction,    UiKler  these  circumstances  therefore,  it  was  hf»ped 
^t  the  decree  virould  be  reversed,  and  the  respondent's  bill  dis- 
missed with  costs. 

On  the  other  side  it  was  said,  that  tithes  in  kind  were  dne  of 
common  right,  and  no  presumption  from  report  only  ought  to  be 
of  any  weight  to  avoid  a  demand  so  founded ;  and  though  the  ap- 
pellant by  his  answer  had  set  up  a  pretence  of  exemption  from 
tithes,  yet  he  had  given  no  proof  of  it;  nor  had  he  set  up  any 
modus  or  composition  in  lieu  of  tithes*    That  it  appeared  clearly 
from  the  proceedings  in  the  cause,  that  the  appellant  controverted 
ctfae  respondent's  right  to  the  tithes,  and  therefore  it  was  proper  to 
sue  in  a  court  of  equity,  in  order  to  ascertain  and  settle  such 
right.     And  that  the  appellant's  answer,  as  to  his  not  disputing 
the  respondent's  right,  was  inconsistent  with  itself;  for  though 
he  admitted,  that  he  would  have  paid  tithe  for  his  hay,  had  he 
thought  the  respondent  would  have  required  it,  yet  he  did  not  even 
ubmit  by  his  answer  to  pay  any  tithe  for  the  same,  though  the 
lespondent  had  required  it  by  his  bill. 

After  hearii^  counsel  on  this  appeal,  it  was  ordered  and  ad-  Coart  once 
judged,  that  the  same  should  be  dismissed,  and  the  decree  therein  ememiiTa 
complained  of,  aflErmed.    Yet  in  Griffith  v.  fFilliams  ♦,  A.  D.  J>«w  <of  i^* 
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1 6951  it  appearing  to  the  court  of  Exchequer^  that  the  defendant 
had  paid  all  his  tithes  except  for  six  calvesi  for  each  of  which  by 
custooiy  only  a  halfpenny  was  duei  (the  custom  not  being  ques- 
tioned,) the  court  dismissed  the  bill  as  vexatious. 

Having  heretofore  submitted  to  the  reader  some  general  ideas  of 
the  nature  of  the  process  in  tithe  suits,  or  causes  in  the  spiritual 
and  common  law  courts»  it  remains  for  us,  to  ofier  to  him  the 
like  general  ideas  of  the  modes  and  forms  of  proceeding  in  tithe 
causes  by  English  bill  and  answer  in  the  courts  of  equity.  For 
this  purpose,  suffice  it  briefly  to  remark,  that  the  method  of  in- 
stituting a  suit  for  tithes  in  a  court  of  equity  is,  as  in  most  other 
suits,  by  preferring  a  bill  to  the  equitable  jurisdiction  of  the  court, 
(that  is  of  the  chancery  or  exchequer,)  stating  the  circumstances  of 
the  injury  complained  of,  and  praying  such  relief  as  the  nature  of 
the  case  may  require.  Such  a  bill  answers  to  the  declaration  at 
common  law,  and  to  the  libel  of  the  civil  law,  aixl  it  prays  the 
decree  of  the  court,  touching  the  right  claimed  by  the  person  ex- 
hibiting the  bill,  in  opposition  to  rights  claimed  or  resisted  by  the 
person  against  whom  the  bill  is  exhibited;  it  consist!  of  nine  dis- 
tinct parts. 

1.  The  direction  or  address  of  the  bill,  which,  if  exhibited 
in, the  court  of  chancery,  is  to  the  Lord  Chancellor,  or  odier  per- 
son holding  the  custody  of  the  great  seal;  and  if  in  the  court 
of  Exchequer,  to  the  treasurer,  chancellor,  and  barons  of  that 
court. 

2.  The  introduction ;  containing  the  names  and  descriptions  of 
the  persons  exhibiting  the  bill. 

3*  The  premises,  or,  as  more  usually  stiled,  the  stating  part  of 
the  bill,  which  contains  the  circumstances  of  the  complainant*! 
case. 

4.  The  confederating  part,  alleging  that  the  defendants  combiJK 
and  confederate  together,  in  order  to  defraud  the^plaintiff  of  bis 
rights. 

5.  The  charging  part,  \n  which  the  complairumt  alleges  the  de- 
fendant to  have  preferred  certain  excuses  for  delaying  conopIiaDce 
with  his  demands,  and  charges  matter  to  shew  the  insufficiency  of 
those  excuses. 

6.  The  clause  of  jurisdiction,  which,  in  order  to  induce  the 
court  to  take  cognizance  of  the  suit,  avers,  that  the  plaiotiS*  can 
have  no  relief  but  in  a  court  of  equity. 

7.  The  interrogating  part,  questioning  the  defendant  as  to  the 
truth  of  the  several  charges  in  the  bill. 
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S.  The  prayer  of  relief,  framed  agreeably  to  the  natuse  of  die 
plabtiflF's  case. 

9.  The  prayer  of  process,  which  sometimes  prays  a  writ  of  in* 
junction,  and  always  the  writ  of  subpoena  against  the  defendant^ 
requiring  him  to  appear  id  court,  and  answer  the  matters  alleged 
against  him.  In  order  that  the  reader  may  better  comprehend  the 
particular  purport  and  use  of  these  several  parts,  the  forms  of  aa 
original  bill  for  tithes  in  chancery,  and  in  the  exchequer,  art'given 
in  the  appendix  *. 

Some  general  observations  naturally  occur  upon  the  nature  and 
forms  of  English  bills  in  the  courts  of  equity  for  tithes,  which 
indeed  occur  also  in  most  other  bills t.     It  is  material,  that  the 
description  and  place  of  abode  of  the  plaintiff  should  be  set  forth 
in  the  bill,  that  the  defendant  may  know  where  to  apply  to  him 
should  he  be  disposed  to  accede  to  bis  demands,  or  should  it  be 
necessary  to  resort  to  him  for  the  payment  of  costs,  in  compliance 
^ith  any  order  or  process  of  the  court,  which  may  issue  against 
him  during  the  progress  of  the  suit.     It  may  be  observed,  that  to 
&  bill  exhibited  in  the  court  of  Exchequer,  after  the  description  of 
the  plaintiff,  are  added  the  words  *'  debtor  and  accountant  to  his 
"majesty,  as  by  the  records  of  this  honourable  court,  and  otherwise, 
•'  it  doth  and  may  appear,'*  the  usf  of  which  words  is  to  give  the 
court  cognizance  of  the  suit ;  to  understand  which,  the  reader  must 
recollect,  that  the  court  of  Exchequer  was  originally  constituted 
foT  the  sole  purpose  of  recovering  the  king's  revenue;  and  that,  by 
the  common  law,  every  man  was  permitted  to  sue  another  in  that 
court,  in  which  he  himself  was  bounden  to  attend.     By  this  allega- 
tion, therefore,  (thetnith  of  which  the  benignity  of  the  court  never 
suffers  to  be  questioned,)  the  plaintiff  becomes  entitled  to  institute 
his  suit.     Every  person  must  be  a  party,  who  is  at  all  interested  in 
the  event   of  the  suit,  that  the  court  may  be  able  to  settle  the 
rights  of  all  parties,  and  make  a  complete  definitive  deciee  upon 
the  matters  in  question. 

The  plaintiff's  case  must  here  be  stated  explicitly  and  fully,  but  How  ^i!lt« 
yet  with  as  much  conciseness,  as  is  coivsistent  with  perfect  intelli-  . 
gibility.     If  it  be  extended  to  an  unnecessary  length,  by  the  in- 
troduction of  circumstances,  either  totally  irrelevant,  or  not  ma- 
terial to  the  merits  of  the  question ;  or  by  the  recital  of  deeds,  &c, 

•  Vidt  App.  No.  LVII. 

f  Mitford't  pleadings,  pattim.  Prax.  Afm.  Cur.  Can  546,  and  alibi.  Fowl.  Exch. 
Fract.  Harritoo*t  Ch.  Prac.  Barton's  Hitt.  Treat  1  of  a  suit  ia  fi^uity.  Hind's 
Fract.    Pracc.  IU|istcr  by  Wjatc. 

Cq 
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in  hac  verba,  when  the  substance  would  have  been  sufficient,  thr 
court,  upon  application,  will  order  the  superfluous  matter  to  be 
expunged,  as  occasioning  unnecessary  expence  to  the  parties,  in 
taking  copies  of  the  proceedings.     If,  on  the  other  hand,  it  be  too 
briefly  stated,  to  be  clearly  intelligible,  of  if  circumstances  mate* 
rial  to  be  stated,  be  omitted,  the  bill  may  be  demurred  to,  as  in- 
sufficient  to  give  the  court  such  complete  possession  of  the  merits 
of  the  case,  as  would  enable  it  to  do  eiFectual  jusrice  to  the  parties. 
Charge  of         The  charge  of  confederacy,  though  universally  inserted  in  bilb» 
coae  crtcy.  .^  p^yj^gps  j^  fact ,  Useless :  it  is  said  to  have  arisen  from  an  idea, 
that,  without  such  a  charge,  parties  could  not  be  added  to  a  bill  by 
amendment;  and  to  be  inserted,  v^ith  a  view  to  give  the  court 
jurisdiction. 
Pcenoot  In  the  case  of  a  peer  the  charge  of  combination  is  omitted: 

conlSeracj.  either  out  of  respect  to  the  peerage,  or,  perhaps,  from  an  appre- 
hension, that  such  a  charge  might  be  construed  into  a  breach  of 
privilege, 
wbyficti-        If  the  plaintiff  can  foresee  the  matter,  which  the  defendant  will 

tiouschargft  * 

toneciiMs     Set  up  to  protect  himself  against  the  charges  of  the  bill,  it  is  usual 
"^  *'  to  introduce  such  matter,  by  mode  of  allegation,  which  affords 

him  an  opportunity  of  rebutting  its  effects,  by  charging  facts  of  an 
opposite  tendency. 

It  is  sometimes  also  used  for  the  purpose  of  discovering  the  na- 
ture of  the  defendant's  case;  or  to  put  in  issue  some  matter,  which 
the  plaintiff  does  not  chnse  to  admit;  for  which  latter  purpose 
these  fictitious  pretences  of  the  defendant,  with  the  contrary  aver- 
ments of  the  plaintiff,  are  holdcn  to  be  sufficient.     But  it  is,  in 
general,  discretionary  in  the  plaintiff's  counsel,  either  to  allege 
those  pretences,  or  to  interrogate  the  defendant  specially  as  to  die 
facts  they  assume. 
The  cow-         Such  facts  as  are  within  the  plaintiff's  knowledge,  and  arees- 
ment  of  ihe  sential  for  the  purpose  of  establishing  his  claim,  should  be  dis- 
Sl'jin' '^il     tinctly  and  positively  charged ;  but  those,  which  are  supposed  to  be 
relief  io  e-    within  the  defendant's  knowledge,  being  part  of  the  discovery 
^"'*^*  prayed  by  the  bill,  it  is  sufficient  to  state  in  general  terms.    The 

averment,  that  the  plaintiff  is  relievablc  only  in  equity,  probably 
was  originally  intended  to  give  the  court  jurisdiction  of  the  cause; 
but  as  in  truth  no  assertion  of  this  kind  will  of  itself  induce  the 
court  to  take  cognizance  of  a  case,  which  does  not  come  properly 
within  its  customary  and  established  jurisdiction,  it  may  like  the 
clause  of  confederacy  be  now  in  fact  useless,  though  still  re- 
tained.   But  in  order  to  entitle  the  jlaintiff  to  the  assistance  of  a 
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court  of  equity,  it  is  strictly  necessary,  that  he  make  out  such  a 
case  by  his  bill,  as  does  in  feet  authorize  the  court  to  take  cog- 
nizance of  the  suit.  Where  the  case  requires  it,  in  lieu  of  the 
word  corporal  oaths,  are  mserted  in  the  case  of  a  peer  or  lord  of 
parliament,  the  words  "  upon  his  personal  honour-/*  and  if  an  ag- 
gr^te  corporation  be  defendant,  "  under  the  common  seal  of  the 
**  said  corporation." 

One  of  the  principal  objects  of  a  suit  in  equity,  being  to  ob*  Thein«effo- 
tain  from  the  defendant  a  confession  of  the  facts  necessary  to  sup-  of  a  biu. 
port  the  plaintiff's  case,  the  bill  requires  a  full  and  perfect  an- 
swer to  all  the  charges  and  matters  therein  contained.  It  is  usual 
to  point  specific  interrogatories  respecting  each  particular  fact  ma- 
terial to  be  answered ;  and  the  bt^tter  to  guard  against  evasion,  to 
direct  them  not  only  ta  the  substantive  facts,  but  to  every  cir- 
cumstance, which  by  possibility  might  have  accompanied  them : 
but  it  is  to  be  observed,  that  as  the  reason  of  introducing  these  in-  -, 

terrogatories,  was  for  the  purpose  of  obtaining  a  full  and  sufficient 
answer  to  the  charges  of  the  bill,  no  other  are  proper  to  be  in- 
serted than  such,  as  expressly  refer  to  some  previous  matter  con- 
tained in  the  bill. 

The  prayer  for  the  particular  relief,  to  which  the  plaintiff  thinks  Priy«f  rf 
himself  entitled,  though  always  inserted,  seems,  in  general,  to  be 
unnecessary ;  for  though  you  pray  general  relief  oftly  by  your  bill, 
you  may  at  the  bar  pray  such  particular  relief  as  is  agreeable  to  the 
case  made  by  your  bill.  It  is  to  be  observed,  however,  that 
whether  particular  or  general  relief  be  prayed,  such  relief  only 
will  be  granted  as  is  warranted  by  the  case  made  out  by  the  iilL 

When  the  complainant's  bill,  which  must  be  signed  by  coun-  Su^peena  (0 
sel,  has  been  filed,  the  writ  of  subpotna^  issues  out  of  the  law  side  ^SStr!^ 
of  the  court,  requiring  the  defendant  (as  prayed  in  the  bill)  to  ap- 
pear and  answer  the  charges  allcdged  against  himt.     If  the  de- 
fendant be  a  peer  or  peeress,  or  a  lord  of  parliament,  inst^d  of  a 
subpatna,  a  letter  missive  is  sent  to  them  under  the  signature  of 
the  court  !|:.     These  letters  missive ,  however;  are  no  process  of  the  Letters  mii* 
court ;  but  mere  complimentary  notices,  which  the  defendant  may  '"^ 
attend  to  or  not  at  his  pleasure.    If  he  appear  it  is  well,  but  if  not, 
a  subpoena  must  be  issued  against  him  as  in  common  cases. 

The  subpoena  having  been  properly  served  on  the  defendant  §, 

*  This  aoswen  to  the  citation  in  the  iplritual  courts  of  which  we  spoke,  p.  240. 

'^  Vide  the  Ibnnt  of  them  both  in  chancery  and  exchequer*  App.  No.  LVill. 

^  For  their  forms  both  ia  chaoccry  aod  exchequer,  vide  App.  No.  ^IX. 

^  The  method  prescribed  by  the  practice  of  the  courts  for  the  service  of  the  ntfyena, 

c  c  a 
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he  19  bounden.  io  appear  and  answer  the  charges  alledgcd  against 
htm  by  the  plaintiiPs  bill,  within  the  time  limited  by  the  course 
of  the  court ;  or  compulsory  process  will  be  awarded  against 
him  for  contempt,  in  neglecting  the  requisition  of  the  subpcene* 
Attach'-  Xhe  first'  process  of  this  kind  is  an  attachment ^  which  is  in  the  na* 
ture  of  a  capias  at  common  law ;  and  is  directed  to  the  sheriff 
commanding  him  to  attach,  or  take  up  the  person  of  the  defendant, 
and  bring  him  into  court  *•     « 

Upon  these  writs  the  sheriff  returns  either  cepi  corpus^  or  nm  est 
uchmsDC      inventus.     If  the  defendant  be  apprehended,  he  is  detained  in  cus- 
tody  till  he  enter  his  appearance,  and  put  in  his  answer  to  the  com- 
refutrng'la     p'aiiiant's  bill  5  or  on  refusal,  an  habeas  corpus  is  awarded,  com- 
chancery,      manding  ihe  sheriff  to  bring  him  into  court,  or  a  messenger  of  the 
by  liabeM  or  court  is  dispatched  for  the  purpose.     But  in  the  exchequer,  these 
■'*"'^'**'''     is  a  rule  given  of  four  days  to  bring  in  the  body,  that  the  defend- 
ant may  do  it  at  his  own  charge  if  he  please,  by  an  habeas  <orfus 
purchased  by  himself;  and  if  he  do  not  remove  himself  within 
In  ezcfae-     those  four  days,  then  a  messenger  will  be  awarded  upon  motion  i 
Seuia^four"  and  this  is  by  a  particular  prerogative  of  the  court  of  Exchequer, 
^*y«'  that  the  plaintiff,  who.is  the  king's  debtor,  may  not  be  delayed.  . 

Attuhment  g^t  if  the  sheriff  return  non  est  inventus ^  an  additional  process  is 
vutioa.  awarded  against  the  defendant,  an  attachment  with  pnclamathfi, 
which  besides  ti^  orderly  form  of  attachment,  directs  the  sherilT 
to  cause  public  proclamations  to  be  made  throughout  the  county, 
to  summon  the  defendant,  on  his  allegiance  personally  to  appear 
and  answer  the  charges  brought  against  him  f. 
Commissi^  Should  this  writ  also  be  returned  with  a  non  est  inventus^  and 
the  defendant  still  remain  in  contempt,  a  commission  sf  rcbeHi9n  is 
awarded  against  him  for  not  obeying  the  king's  proclamations,  ac- 
cording to  his  allegiance. 

is  by  leaving  the  body  of  the  writ,  if  there  be  but  one  defendant,  either  with  the  pffty 
himself,  or  tt  his  usual  place  of  residence ;  but  if  there  be  more  than  ooc  defefldaot,  tbt 
taActottXj  of  the  writ  is  giv^n  to  those,  who  are  at  hrst  served,  and  the  body  reserved  for 
the  last  defendant ;  the  reason  of  ihiv  is,  that  the  body  of  the  writ  may  be  shewn  to  lbs 
several  other  defendants,  to  whom  i he /airA  are  given,  as  they  are  not  obliged  to  pay 
obedience  to  the  A/^r/,  unle>s  ihe  writ  itself  under  the  seal  of  the  court,  be  at  the  sane 
time  shewn  then.  If  the  defendant  be  a  member  of  parliament,  it  is  the  practice  to 
accompany  the  wuhpcena  with  a  copy.of  the  bill,  which  must  be  signed  by  one  of  the  fli 
clerks  of  the  court.  If  a  party  abscond,  on  application  to  the  court  and  affidavit  of  ihc 
f;ict,  the  court  will  order  the  service  of  the  ^uhpitiia  on  the  clerk  in  court,  or  his  soUidtor 
or  attorney,  and  sometimes  to  another  ce^defeodaot,  to  be  good  service  on  the  party  l^ 
•coidin^. 

♦  Vid<  the  forms  of  attachment  both  in  chancery  and  exchequer,  Aj»p.  No.  LX. 

f  Vide  the  fotms  of  attacbmcot  with  proclamations  in  both  cmirts,  App.  Ka.  LXI* 
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This  commission  is  usually  directed  to  four  commissioners  there- 
in named,  who  are  jointly  and  sevcralJy  commanded  to  attach  the 
defendant,  wherever  he  may  be  found  within  th#  kingdom  of  • 
Gnat  Britain^  "  as  a  rebel  and  contemner  of  the  king*s  laws  and 
government,  by  refusing  to  attend  his  sovereign^  wbesT^  thereunto 
required  •." 

If  non  est  inventus  be  returned  upon  the  commission  of  rebel-  Serjeant  al 
lion,  the  court  dispatches  a  scijeant  at  armsf  in  search  of  the  de- 
fendant :  this  is  ordered  on  motion  to  the  court,  grounded  on  the 
return  of  the  commission  of  rebellion. 

If  the  defendant  be  taken  on  any  such  compulsory  process,  he  is  Seque^cm. 
committed  to  the  Fleet  or  other  prison,  till  he  enter  his  appearance 
according  to  the  forms  of  the  court  \  and  also  clear  his  comtempt^ 
by  payment  of  the  costs  incurred  by  his  contumacious  behaviour. 
But  if  he  likewise  elude  the  search  of  the  serjeant  at  arms,  a  se-- 
^uestrathn  issues  \.  This,  like  the  commission  of  rebellion^  is 
awarded  on  motion,  grounded  on  the  return  of  the  serjeant  at 
arms ;  and  is  directed  to  certain  commissioners  therein  named,  au- 
thorizing and  commanding  them  to  possess  themselves  of  all  his 
personal  estate  whatsoever,  and  the  rents  and  profits  of  his  real 
estates,  until  satisfaction  be  made  of  the  plaintiff's  demands,  and 
the  court  shall  further  order  §. 

The  sequestration  is  personally  served  on  the  tenants  by  two  of  Writ  of  u* 
the  commissioners,  which  is  considered  as  a  seizing  and  sequester-  »"^*'*** 
ing  under  the  authority  of  the  writ.  An  order  is  then  procured 
for  the  tenants  to  aitorn  to  the  commissioners,  who  are  amenable 
to  the  court  for  the  rents  and  profits.  This  order  is  also  personally 
served.  Should  the  execution  of  the  writ  be  forcibly  obstructed,  a 
writ  of  assistance  ||  may  be  sued  out,  directed  to  the  sheriff'  of  the 
county,  &c.  commanding  him  to  assist  the  said  commissioners  in 
such  execution. 

Any  such  process  to  compel  appearance  to  the  plaintiff^s  bill,  Distrmfutt 
would  be  ineffectual  against  a  corporation'^   which  being  invi-  J^wt?** 

*  Vide  the  ibm  of  a  conunissioQ  of  itbelUoo,  App.  No.  LXII. 

f  The  terjeaac  at  armt  is  an  office  of  the  court  of  chancery,-  granted  for  life,  by 
fatcat  from  the  king.  Hit  office  is  to  attend  upon  the  pcrwe  holding  the  custody  of  tht 
great  seal,  and  to  execute  the  orders  of  the  court  against  those,  who,  in  any  respect,  coo« 
IBQM  ilftjurisdietioQ.  A  similar  officer,  Itkewiic,  and  uivler  the  sane  name,  attedib 
upon  the  equity  side  of  the  exchequer. 

t  This  writ,  though  the  imst  process  against  common  persons,  it  the  first  against 
peers,  lords  of  parliament,  (and  their  Krvants)  and  members  af  the  home  of  ctmaoiia» 
who  are  not  subject  to  arrest. 

^  Vide  form  of  a  sequestration,  App.  No.  LXII  I. 

I  Sec  fatm  of  a  writ  of  attiitaiiGey  App.  No.  LXIV. 
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sible^  and  existing  only  in  intendment  and  consideration  of  law, 
cannot  be  served  with  any  personal  process    The  method,  there* 
fore,  of  inforcing  appearance  from  a  corporation,  is  by  a  distringas 
awarded  against  their  lands  and  tenements,  and  directed  to  the  she- 
riff oF  the  county,  or  place^  where  such  corporate  body  is  rea- 
dent.* 
^flfcettof  le.      If  after  the  issuing  of  the  distringas,  the  corporation  continue  in 
^uesirauofl.    ^Qptej^pt^  ^^^n  issues  an  alias  and  z planes  distringas;  and  lastly 
the  sequestration  issues  against  their  lands,  &c.    After  order  is  ob- 
tained for  a  sequestration  against  the  defendant,  the  complaioant's 
bill  is  taken  pro  con/esso,  and  a  decree  made  accordingly  ;  and  die 
sequestrators  proceed  under  the  controul  and  authority  of  the  court, 
actually  to  sequester  the  estates  of  the  defendant,  agreeably  to  the 
tenor  of  the  writ,  in  order  to  make  satisfaction  to  the  plaiotf 
for  the  injuries  complained  of  in  his  bill.    This  writ  of  seqoestnu 
tion,  therefore,  as  Sir  William  Blackstone  remarks,  since  it  nerer 
issues  till  after  the  plaintiff  has  obtained  a  decree  on  confessioDf 
seems  rather  intended  to  enforce  the  performaiKe  of  the  decree  of 
the  court,  than  to  be  in  the  nature  of  process  to  bring  in  the  de- 
fendant ;  and  it  is  the  only  remedy  by  the  constitution  of  our  courts 
of  equity,  that  a  plaintiff  has,  in  case  the  defendant  absolutely  re- 
fuse to  appear ;  for  unless  he  come  in  and  contest  the  suit,  the 
court  has  no  authority  to  investigate  the  merits  of  the  subjects  nor 
can  there  be  any  proof  against  an  absent  person* 
WkM  de.         As  the  bill  calls  upon  the  defendant  to  answer  the  several  charges 
it  contains,  he  must  do  so  \  unless  he  can  dispute  the  right  of  the 
plaintiff  to  compel  such  an  answer,  either  from  some  impropriety 
in  requiring  the  discovery  sought  by  the  bill,  or  from  some  objec- 
tion to  the  proceeding,  to  which  the  discovery  is  proposed  to  be  as- 
sistant ;  or  unless  by  disclaiming  all  right  to  the  matters  in  ques- 
tion, by  the  bill  he  shew  a  further  answer  from  him  to  be  uiuie- 
cessary  t.- 
Gencni  The  grounds,  on  which  defence  may  be  made  to  a  bill,  either  by 

?efcQ^w 'a  answer,  or  by  disputing  the  right  of  the  plaintiff  to  compel  the 
hill-  answer,  which  the  bill  requires,  are  various.    The  subject  of  the 

suit  may  not  be  within  the  jurisdiction  of  a  court  of  equity  |i  or 
some  other,  court  of  equity  may  have  the  proper  jurisdictitD : 
the  plaintiff  may  not  be  entitled  to  sue,  by  reason  ci  some  per- 

*  Sec  th<  ibrm  of  a  diftriagas,  App.  Vo.  LXV« 

-fin  some  cues,  a  defendant  may  be  compelled  to  aoiweri  thoogh  he  hafe  no  iotcfcit 
in  the  mauers  in  question. 
X  We  have  seen  that  both  (he  chaacerx  asd  exchequer  han  jurisdiction  ofcr  tithes* 
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aonal  disability  t  if  he  have  no  such  disability,  he  may  not  be  the 
person  he  pietends  to  be:  he  may  have  no  interest  in  the  subject: 
or  if  be  have  an  interest^  he  may  have  no  right  to  call  upon  the 
defendant  concerning  it :  the  defendant  may  not  be  the  pecson  he 
is  alledged  to  be  by  the  bill :  or  he  may  not  have  that  interest  in 
tbe  subject,  which  can  make  him  liable  to  the  claims  of  the  plain- 
tiff: and»  finally^  if  the  matter  be  such>  as  a  court  of  equity 
ought  to  interfere  in,  and  no  other  court  of  equity  has  the  proper 
jurisdiction,  if  the  plaintiff  be  under  no  personal  disability,  if  he 
be  the  person  he  pretends  to  be,  and  have  a  claim  of  interest  in  the 
subject,  and  a  right  to  call  upon  the  defendant  concerning  it,  if 
the  defendant  be  the  person  be  is  alledged  to  be  ;  and  claim  an  in- 
terest in  the  subject,  which  may  make  him  liable  to  the  demands 
of  die  plaintiff;  still  the  plaintiSF  may  not  be  entitled,  in  the 
i«b<de  or  in  part  to  the  relief  or  assistance  he  prays:  or  if  he  be  so 
entitled,  the  defendant  may  also  have  rights  in  the  subject,  which 
may  require  the  attention  of  the  court,  and  call  for  its  interference 
to  adjust  the  rights  of  all  parties  ;  the  efiecting  complete  justice, 
and  finally  determining,  as  far  as  possible,  all  questipns  concerning 
the  subject,  being  the  constant  aim  of  courts  of  equity.  Some  of 
these  grounds  may  ^extend  only  to  entitle  the  defendant  to  dispute 
the  plaintiff's  claim  to  the  relief  prayed  by  the  bill,  and  may  not 
be  sufficient  to  protect  him  from  making  the  discovery  sought  by 
it ;  and  where  there  is  no  ground  for  disputing  the  right  of  the 
plaintiff  to  the  relief  prayed,  or  if  no  relief  be  prayed,  yet  if 
there  be  any  impropriety  in  requiring  the  discovery  sought  by  the 
bill,  or  if  the  discovery  can  answer  no  purpose,  the  impropriety  or 
immateriality,  of  the  discovery  may  protect  the  defendant  from 
making  it. 

The  defence^  which  may  be  oiade  on  these  several  grounds,  may 
be  founded  on  matter  apparent  on  the  bill,  or  on  a  defect  either  in 
its  frame,  or  in  the  case  made  by  it,  and  may  on  the  foundation  of 
the  bill  itself  demand  the  judgment. of  the  court,  whether  the  de- 
fendant shall  be  compelled  to  make  any  answer  to  the  bill,  and 
consequendy  whether  tbe  suit  shall  proceed;  or  it  may  be  founded 
on  matter  not  apparent  on  the  bill,  but  stated  yi  the  defence,  and 
may  on  the  matter  so  offered  demand  the  judgment  of  the  court, 
whether  the  defendant  shall  be  compelled  to  make  any  other  an- 
swer to  the  bill,  and  consequently  whether  the  suit  shall  proceed, 
except  to  try  the  truth  of  the  matter  so  offered  ;  or  it  may  be 
founded  on  matter  in  the  bill,  or  on  further  matter  offered,  or  on 
both,  and  submit  to  the  judgment  of  the  court  on  the  whole  case 
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made  on  both  sides ;  and  it  may  be  more  complex,  and  apply  ie« 
veral  defences  difierently  founded  to  distinct  parts  of  the  bill. 

The  form  of  making  defence  varies  according  to  the  foundation» 
on  which  it  is  made»  and  the  extent  in  which  it  submits  to  the 
judgment  of  the  court.  If  it  rest  on  the  bill  and,  upon  matter 
therein  apparent,  it  demands  the  judgment  of  the  court,  whether 

^""^''  the  suit  shall  proceed  at  all,  and  is  termed  a  demurrer.  If  oo 
the  foundation  of  new  matter  offered,  it  demand  the  judgment 
of  the  court  whether  the  defendant  shall  be  compelled  to  answer 

P^**  further,  it  assumes  a  different  form,  and  is  termed  a  plea.    If  it 

submit  to  answer  generally  the  charges  in  the  bill,  demanding  the 
judgment  of  the  court,  on  the  whole  case  made  on  both  sides,  it 

Aiifwer.  is  offered  in  a  shape  still  different,  ind  is  simply  called  an  anvuar. 
If  the  defendant  disclaim  all  interest  in  the  matters  in  question  by 
the  bill,  his  answer  to  the  complaint  made  is  again  varied  in  form, 

Diadaimer.  and  is  termed  a  ^lirArim^r.  And  all  these  several  forms  of  defencci 
and  disclaimer^  or  any  of  them,  may  be  used  together,  if  applying 
to  separate  and  distinct  parts  of  the  bill. 

What  a  de.  ^  demurrer  being  founded  on  the  bill  itself,  necessarily  aJmits 
the  truth  of  the  facts,  contained  in  the  bill,  or  in  the  part  of  the 
bill,  to  which  it  extends ;  and  therefore  as  no  £ict  can  be  in  qties* 
;  tion  between  the  parties,  the  court  may  immediately  proceed  to 
pronounce  its  definitive  judgment  on  the  demurrer  \  which,  if  fa- 
vourable to  the  defendant,  puts  an  end  to  so  much  of  the  suit,  as 
the  demurrer  extends  to.  A  demurrer,  if  allowed,  consequently 
prevents  any  further  proceeding  *. 

What  a  pica      ^  ^  pj^^^  jg  ^^^  intended  to  prevent  further  proceedings  at  large, 

by  festing  on  some  point  founded  on  matter  stated  in  the  plea; 
and  as  it  rests  on  that  point  merely,  it  admits,  for  the  purposes  of 
the  pica,  the  truth  of  the  facts  contained  in  the  bill,  so  far  as  they 
are  not  controverted  by  facts  stated  in  the  plea.  Upon  the  suf- 
ficiency of  this  defence  the  court  will  also  ghre  immediate  judg- 
ment, supposing  the  facts  stated  in  it  to  be  true;  but  the  judgment, 
if  favourable  to  the  defendant,  is  not  definitive ;  for  the  tmthof 
Rrpiication.  the  plea  may  be  denied  by  the  plaintiff*  by  a  replication,  and  the 

/ 

*  An  amend mcnl  of  a  bill  has  ^n  permiftcd  by  a  court  of  equity  after  a  dcmuncr  to 
the  whole  bill  had  been  allowed ;  baC  this  aeemt  not  to  have  been  itrictly  regular,  i  P. 
Williams,  300.  Dtwntrrtrt  have,  however,  been  lately  frequently  allowed  by  Vxi 
BiJ^n^  with  leave  to  amend  the  bill  demurred  to  in  tn:  Aa  in  fFblteteei  v.  Sjdtmi^m, 
IdKf.^itiM  Ktf// sittings  after  Trin.  1804,  and  in  hPMMben  v.  Slumu^  at  laac  iitti«|it 
The  form  of  demurrers  may  be  seen  App.  No.  LXVI. 

f  Yi<l<  fp'iO  of  *  demurrer,  App.  No|  ^XVH. 
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-]»rties  may  then  proceed  to  examine  witnesses^  the  one  to  provt 
and  the  other  to  disprove  the  facts  Stated  in  the  plea  *.  The  repli- 
catron  in  this  case  conchides  the  pleadings;  though  if  the  truth  of 
the  plea  be  not  supported,  further  proceedings  may  be  had|  which 
will  be  noticed  hereafter* 

An  answer  +  generally  controverts  the  facts  stated  in  the  bill,  or  Whrtiaa*. 
some  of  them,  and  states  other  facts,  to  shew  the  rights  of  the  de- 
fendant in  the  subject  of  the  suit;  but  sometimes  it  admits  the 
tnjth  of  the  case  made  by  the  bill,  and  cither  with  or  whhout 
stating  additional  facts,  submits  the  questions  arising  upon  the  case 
dius  made  to  the  judgment  of  the  court.     If  an  answer  admit  the 
&cts  stated  in  the  bill,  or  such  as  are  material  to  the  plaintiff's 
case,  and  state  no  new  facts,  or  such  only  as  the  plaintiff  is  willing 
to  admit,  no  further  pleading  is  necessary ;  the  answer  is  con- 
sidered as  true,  and  the  court  will  decide  upon  it.     But  if  the  an- 
fwer  do  not  admit  all  the  facts  in  the  bill  material  to  the  plaintiffs 
case,  or  if  it  state  any  fact,  which  the  plaintiff  is^not  disposed  to 
admit,  the  truth  of  the  answer  or  of  any  part  of  it  may  be  denied, 
and  ttie  sufficiency  of  the  bill  to  ground  the  plaintiff's  title  to  the 
relief  he  prays  may  be  asserted  by  a  replication,  which  in  thb  case 
also  concludes  the  pleadings  according  to  the  present  practice  of 
the  court.     If  a  demurrer  or  plea  be  over-ruled  upon  argument, 
the  defendant  must  make  a  new  defence.     This  he  cannot  do  by 
a  second  demurrer  of  the  same  extent,  after  one  demurrer  has 
been  over- ruled;  foralthou^  by  a  standing  order  of  the  court  a 
cause  of  demurrer  must  be  set  forth  in  the  pleading,  yet  if  that  be 
over-ruled,  and  other  cause  appearing  on  the  bill,  may  be  offered 
on  argument  of  the  demurrer,  and' if  valid,  v^ill  be  allowed;  the 
rule  of  the  court  affecting  only  the  costs.     But  after  a  demurrer 
has  been  over-ruled,  new  defence  may  be  made  hy  a  demurrer 
less  extended,  or  by  plea,  or  answer ;  and  after  a  plea  has  been 
over- ruled,  defence  may  be  made  by  demurrer,  by  a  new  plea.  Or 
by  an  answer:  and  the  proceedings  upon  the  new  defence  will  be 
the  same,  as  if  it  had  been  originally  made. 

AiDsclaimer\  neither  asserting  any  fact,  nor  denying  any  right  What  a  fi^ 
sought  by  the  bill,  admits  of  no  farther  pleading.     If  the  sole  ob-  **■"■''  '■• 
jocx  of  a  suit  be  to  obtain  a  discovery,  there  can  be  no  proceeding 
beyond  an  answer,  by  which  the  discovery  is  obtained.     A  suit 
which  only  seeks  to  remove  a  cause  from  an  inferior  court  of 

*  Sec  tiK  form  of  a  replicttioD,  App.  I^fo.  LXVIII. 
f  Sec  the  general  form  of  ao  annuer^  App.  No.  LXIX. 
t  Sec  the  Ibrm  of  a  disclaimer^  App.  No.  LXX. 
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ie<|uity  does  not  require  aoy  defence,  and  consequently  tfaeie  can 
be  no  pleading  b^ond  the  bill. 
When  the  defendant  has  once  appeared  to  the  complainant's 
m^e  within  bilU  (whether  with  or  without  compulsory  process  is  inuDalcrali) 
he  is  then  by  the  practice  of  both  courts  to  put  hiniadf  oompMy 
4m  his  defence  by  scnne  of  the  before-mentioned  means  witiun  a 
licnited  time  *.  In  tithe  as  well  as  in  other  causes*  it  m^  beoooe 
^Mcessary  for  a  defendant  in  order  to  preserve  or  ascertain  bis  iig|itt 
4o  file  a  cross  bill :  and  for  the  complainant  to  file  an  ismaidd  or 
sfdfplimffttal  bill :  and  for  his  representative  to  file  a  hill  lof  mivtr. 
Were  the  object  of  thie  work  to  present  to  the  reader  a  compkie  sp^ 
tern  of  pleading  in  equity,  it  would  be  now  premature  to  conadv 
the  natures  of  these  several  bills,  the  use  and  application,  of  which 
canr  alone  arise  in  some  more  forward  stags  of  the  suit*  Soffiosit 
haweiuer,  for  the  purpose  of  conveying  some  elementary  oodoos 
^  a. tithe  suit  in  equity,  to  non- professional  gentlemen^  and  fitting 
their  minds  to  comprehend  the  full  force  and  effixt  (tf  the  ad- 
judged cases,  here  to  submit  one  general  explanatory  obsovatioii 
upon  each. 

1.  A  cross  bill  is  exhibited  by  the  defendant  in  a  foimerbill 
against  the  plaintiff  in  the  same  bill,  touching  some  matter  in  tfaa 
first  bill;  and  is  for  the  purpose  of  controvertii>g,  suspendiogi 
^voiding,  or  carrying  into  execution  a  judgment  of  the  court,  or 
of  obtaining  the  benefit  of  a  suit,  which  the  plaintiff  is  not  co- 
titled  to  add  to,  or  continue  for  the  purpose  of  supfdying  any  de- 
fects in  it*  Such  cross  bills  have  been  generally  considered  oodcr 
the  head  of  bills  in  the  nature  pf  original  bills,  though  occasioned 
by  or  seeking  the  benefit  of  former  bills. 

2.  A  bill  may  be  amended  before  or  after  appearance  and  an- 
swer, new  and  parties,  if  necessary,  may  be  added  even  after  pibli* 
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*  This  ID  hth  courts  is  eight  days,  exclusive  of  the  day  of  appearance  |  but  if  da  i 
defeodaot  caonot  complete  hi*  defence  within  that  time,  the  court,  upon  applicado^ 
will  grant  him  such  fbrthef  time  as  may  be  requisite :  and  by  the  iDdiscriBaioaieio^ 
geace  of  the  court,  be  is  now  in  all  cases  entitled,  as  of  course,  to  the  aUovaaff  d 
three  applications ;  the  first  for  six  weeks,  the  second  for  a  month,  and  the  third  IbrihRi 
weeks,  if  he  reside  beyond  the  range  of  the  court,  (which  in  chancery  ia  now  t^ 
though  formerly  but  to  miles,  and  in  the  exchequer  15  ;}  and  if  he  reside  within  ikstf 
disunces,  the  time  allowed  him  on  each  application  is  a  month  for  the  first*  three  wt/Sti 
for  the  second,  aod  a  fortnight  for  the  thirds  but  if  be  require  stiU  fnrtbtr  ttmt  tht 
court  will  require  to  be  satisfied  of  the  necessity  of  such  itmisnai  iodulgcifeae*  and 
rally  obliges  him  to  enter  an  appearance  wiih  the  register  in  six  days,  '*  tbeicbj 
ing  that  the  serjeaot  at  arms  attending  the  court,  shall  goagaiost-him  as  in  a 
of  rebellion  reiunied  mon  ett  tHventus^  in  case  he  do  not  put  in  bis  defeoce  withis  ikti 
time  limited  by  the  order. 
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otion  passed;  for  if  die  plaintiff  perceive  by  the  answer  of  the 
defendant,  that  his  bill  is  in  any  respect  defective,t  as  for  want  of 
potties,  or  otherwise,  he  may  before  nplication^  iobtain  leave  (as 
,  of  come]  to  amend  it.  An  amended  isBraust  state  so  wnch  of  the 
original  bin  as  may  bje  necessary  to  introduce  the  amendments;  if 
it  do  morei  the  redundancies  will  be  deemed  iolpeitineiit.  The 
amended  and  original  bills  are»  to  most  purposes,  considered  as 
iMit  one  bill,  and  make  up  the  same  record ;  and  the  defendant, 
kving  once  appeared,  needs  not  be  served  with  a  fresh  subpoena* 

3.  A  iupflemental  biU  is  of  thelike  natuse,  but  of  a  more  com-  €uppk. 
pithensive  effixt,  than  an  amended  bill»  and  the  court  will  not 
pennit  a  sufpUmental  bill  to  be  filed*  for  attaining  an  end*  which 
may  be  attained  by  amending  the  orij^l  bill,    Thus  a  supple- 
mental bill  may  be  filed  to  obtain  a  farther  dUscovery  from  a  de- 
fendant, to  put  new  matter  in  issue,  or  to  add  parties,  whore  the 
proceedings  are  in  such  a.  state,  that  the  original  bill  cannot  be 
amended  for  the  purpose.     And  this  nuy  he  done  as  well  after  as 
before  a  decree;  and  the  bill  may  be  either  in  aid  of  the  decree, 
that  it  nnay  be  carried  fuRy  into  execution,  or  that  proper  directions 
m^  be  given  upon  some  matter  omitted  in  the  original  bill,  or  not 
put  in  issue  by  it  or  by  the  defence  made  to  it;  or  to  being  fooaoal 
parties  before  the  court :  or  it  may  be  used  as  a  ground  to  impeach 
the  decree,  which  in  the  peculiar  case  of  a  supplemental  bill  is  in 
the  nature  of  a  bill  of  review.     Where  any  event  happens  sub* 
sequent  to  the  time  of  filing  an  original  bill  *,  which  gives  a  now 
interest  in  the  matter  in  dispute  to  any  person  not  a  party  to  the 
bill,  as  the  birth  of  a  tenant  in  tail ;  or  a  new  interest  to  a  party, 
as  the  happening  of  some  other  contingency;  the  .defect  may  be 
supplied  by  a  bill,  which  is  usually  called  a  supplemental  bill,  and 
is  in  fact  merely  so  with  respect  to  the  rest  of  the  suit,  though 
widi  respect  to  its  immediate  object,  and  against  any  new  party, 
it  has  in  some  degiee  the  eiiect  of  an  original  bill.    If  any  event 
bappen,  which  occasions  any  alteration  in  the  interest  of  any  of 
the  piarties  to  a  suit,  and  do  not  deprive  a  plaintiff  suing  in  his  own 
right  of  his  whole  interest  in  the  subject ;  as  in  the  case  of  a  mort- 
age or  other  partial  changing  of  interest;  or  if  a  plaintiff  suing  in 
his  own  right  be  entirely  deprived  of  his  interest,  but  he  is  not  the 
sole  pl^ntiff ;  the  defect  arising  from  this  event  may  be  supplied 
by  a  h\\\  of  the  same  kind,  which  is  likewise  commonly  termed, 
and  in  some  respects,  a  supplemental  ball  merely,  though  in  other 

*  I  Atk.  291.   3  Atk.  aij. 
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respectSf  and  especially  against  any  new  party,. it  have  also  in 
some  degree  the  eilect  of  an  original  bill.     In  all  these  cases  ihi 
parties  to  the  suit  are  able  to  proceed  in  it  to  a  certain  extern, 
though  from  the  defect  arising  from  the  event  subsequent  to  the 
filing  of  the  original  bill,  the  proceedings  are  not  sufficient  to  at« 
tain  their  full  object  *. 
A  Vin«f  re-       4.  A  bill  of  revhuor  must  state  the  original  bill  and  the  seveial 
proceedings  thereon»  and  the  abatement;  it  must  shew  a  title  to 
revive,  and  charge  that  the  cause  otight  to  be  revived,  and  stand  id 
the  same  condition  with  respect  to  the  parties  in  the  bill  of  revivor, 
as  it  was  with  respect  to  the  parties  to  the  origbal  bill  at  the  time 
the  abatement  happened;  and  it  must  pray,  that  the  suit  be  re- 
vived accordingly.     It  may  be  likewise  necessary  to  pray,  that  the 
defendant  may  answer  the  bill  of  revivor,*  as  in  the  ca<e  of  a  re- 
quisite admission  of  assets,  by  the  representative  of  a  deceased 
party.     In  thi&caseif  the  defendant  admit  assets,  the  cause  tnajf 
proceed  against  him  upon  an  order  of  revivor  merely ;  but  if  he 
do  not  make  that  admission,  the  cause'  must  be  heard  for  the  pur- 
pose of  obtaining  the  necessary  accounts  of  the  estates  of  the  de- 
ceased party  to. answer  the  demands  made  against  it  by  the  suit; 
and  the  prayer  of  the  bill,  therefore,  in  such  case  usually  is,  Dot 
only,  that  the  suit  may  be  revived,  but  also  that  in  case  the  de- 
fendant shall  not  admit  assets  to  answer  the  purposes  of  the  suit, 
those  accounts  may  be  taken ;  and  so  far  the  bill  is  in  the  nature 
of  an  original  bill.     If  a  defendant  to  an  original  bill  die  before 
putting  in  an  answer,  or  after  an  answer,  to  which  exceptions 
have  been  taken,  or  after  an  amendment  of  the  bill,  to  which  00 
answer  has  been  given,  the  bill  of  revivor,  though  requiring  in  it- 
self no  answer,  must  pray,  that  the  person,  against  whom  it  sceb 
to  revive  the  suit  may  answer  the  original  bill,  or  so  much  of  it  as 
the  exceptions  taken  to  the  answer  of  the  former  defendant  extend 
to,  or  the  amendment  remaining  unanswered.     Upon  a  bill  of 
revivor  the  defendants  must  answer  in  eight  days  alter  appearance, 
and  submit,  that  the  suit  shall  be  revived,  or  shew  cause  to  die 


^  A  soppleoMDtal  bill  afecr  recitinf  iKe  original  bill,  anj  the  procccdingi,  whidi  hne 
been  had  upon  it ;  the  circumsunces,  which  render  the  supplemental  matter  neonarfi 
and  the  respect,  in  which  the  state  of  the  cause  and  of  the  parties  u  varied  bysocb  dr- 
cuxnstancc,  proceeds.  •«  To  the  end,  therefore,  that  the  said  A.  B.  and  C.  D.  aif 
•<  severally  answer  all  and  every  the  matten  and  things  herein  before  chaiged  by  mysf 
*•  sopplemenn  and  that  they  may  discover  and  set  forth,  Ac.  And  (hat  yoiir  oraisr  sif 
**  be  relieved  in  the  premises,  as  the  nature  and  drcamstanoes  of  bis  case  may  icjidff^ 
**  May  it  please  your  lordship  to  grant  luhftnut^  &C.  fas  la  the  odgiml  bifl.]' 
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contrary;  and,  in  default,  unless  the  defendant  have  obtsdned  on 
order  for  farther  time  to  answer,  the  suit  may  be  revived  without 
answer,  by  an  order  made  upon  motion,  as  a  matter  of  course. 
The  ground  for  this  is  an  allegation,  that  the  time  allowed  the  de- 
fendant to  answer  by  the  course  of  the  court  is  expired,  and  that 
no  answer  is  piit  in :  it  is  therefore  presumed,  that  the  defendant 
can  shew  no  cause  against  reviving  the  suit  in  the  manner  prayed 
bj  th^  bill.    An  order  to  revive  may  also  be  obtained  in  like  man- 
ner, if  the  defendant  put  in  an  answer  submitting  to  the  revivor, 
or  even  without  that  submission,  if  he  shew  no  cause  against  the 
revivor.    Though  the  suit  be  revived  of  course  in  default  of  the 
defendant's  answer  within  eight  days,  he  must  yet  put  in  an  an- 
swer if  the  bill  require  it ;  as  if  the  bill  seek  an  admission  of  as- 
sets, or  call  for  an  answer  in  the  original  bill ;  the  end  of  the 
onJer  of  revivor  being  only  to  put  the  suit  and  proceedings  in  the 
situation,  in  which  they  stood  at  the  time  of  the  abatement,  and 
to  enable  the  plaintiiF  to  proceed  accordingly.     A  bill  of  revivor 
shordy  sets  forth  the  original  bill,  and  proceedings,  the  abatement, 
and  tide  tp  revive,  and  concludes  with  the  following  prayer. 
''  To  the  end  therefore  that  the  said  bill,  answer,  and  other  pro- 
''  ceedings  thereupon  had,  may  stand  revived  against  the  said  de- 
~  fendants,  and  be  in  the  same  plight,  state,  and  condition  as  the 
"same  were  in,  at  the  time  of  the  abatement  thereof;  oiay  it 
'*  please  your  lordship,  to  grant  unto  your  orator  his  majesty's 
"  most  gracious  writ  of  subpana  ad  revivendum,  to  be  directed  to 
"  the  said,  &c.  commanding  them  respectively,  at  a  certsun  day, 
"  and  under  a  certain  pain,  therein  to  be  limited,  personally  to  be 
**  and  appear  before  your  lordship,  in  this  honourable  court,  then 
"  and  there  to  shew  cause,  if  cause  there  be,  why  the  said  suit,  and 
'*  proceedings  so  abated,  as  aforesaid,  should  not  be  revived,  and 
"  be  in  the  same  plight,  state,  and  condition,  as  the  same  were 
"  in,  at  the  time  of  the  abatement  thereof:  and  that  your  orator 
*'  may  be  further  relieved  in  all,  and  singular  the  premises,  as  to  your 
'Mordship  may  seem  meet,  and  his  case  may  require:  and  your 
"  orator  shall  ever  pray,  &c.'*    And  should  the  event,  which  oc-    - 
casions  the .  abatement,  be  accompanied  with  other  circumstances, 
necessary  to  be  stated  to  the  court,  in  order  to  obtain  a  complete 
decree,  such  circumstances  must  be  stated  to  the  court  by  way  of 
supplemental  bill,  added  to  the  bill  of  revivor.    To  a  bill  of  re- 
vivor the  defendant  must  shew  cause  in  eight  days  after  appearance^ 
cr  the  suit  will  stand  revived,  as  of  course* 


•wer. 
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Of  Mitdos  If  the  defendant  neither  demur»  nor  plead,  or  if  having  demuf- 
^^*."*"  red  or  pleaded,  the  demurrer  or  plea  be  overruled,  he  then  proceeds 
to  the  most  usual,  formal,  and  conclusive  defence,  by  putting  in 
his  answer,  which  is  usually  signed  by  counsel,  (unless  when  taken 
by  commissioners  in  the  country,  who  are  supposed  to  take  it  from 
the  mouth  of  the  defendant,  as  they  originally  did)  and  given  m 
upon  oath,  unless  by  consent  of  the  plaintiff,  the  answer  be  per- 
mitted to  be  taken  without  oath  :  for  every  plaintiff  is  entitled  to 
a  discovery  from  the  defendant  of  the  matters  charged  in  the  bill, 
provided  they  be  necessary  to  ascertain  facts,  material  to  the  merits  of 
his  case,  and  to  enable  him  to  obtain  a  decree.     He  is  intitled  to 

• 

a  discovery  of  matters  necessary  to  substantiate  the  proceedings, 
and  make  theni  regular  and  effectual  in  a  court  of  equity.  How- 
ever, if  the  discovery  sought  by  the  bill  be  matter  of  scandal,  or 
will  subject  the  defendant  to  any  pain,  penalty,  or  forfeiture,  heb 
not  bounden  to  make  it :  and  if  he  do  not  think  proper  to  defend 
bimself  from  the  discovery,  by  demurrer,  or  plea,  according  to  the 
circumstances  of  the  case,  he  may  by  answer  insist,  that  he  is  not 
obliged  to  make  the  discovery.  To  so  much  of  the  bill,  as  it  is 
necessary  and  material  for  the  defendant  to  answer,  he  must  speak 
directly  and  without  evasion ;  and  must  not  merely  answer  the  se- 
veral charges  literally,  but  he  must  confess  or  traverse  the  substance 
of  each  charge.  And  wherever  there  are  particular  precise  charges, 
they  must  be  answered  particularly  and  precisely,  and  not  in  a  ge- 
neral manner,  though  the  general  answer  may  amount  to  a  full  de- 
nial of  the  charges. 

Although  the  defendant  by  his  answer  dieny  the  title  of  thcplan- 
tiff,  yet  in  many  cases,  he  must  make  a  discovery  prayed  by  the 
bill,  though  not  material  to  the  plaintiff's  title,  and  though  the 
plaintiff,  if  he  have  no  title,  can  have  no  benefit  from  the  disco- 
very. When  a  bill  is  filed  for  tithes,  praying  a  discovery  of  tb« 
quantity  of  land  in  the  defendant's  possession,  and  of  the  value  of 
the  tithes  ;  though  the  defendant  insist  upon  a  mcxius,  or  an  exemp* 
tion  from  payment  of  tithes,  or  absolutely  deny  the  plaintiff's  title, 
he  must  yet  answer  to  the  quantity  of  lands  and  value  of  the  tithes. 
Or  if  a  bill  be  filed  against  an  executor  by  a  creditor  of  the  testa- 
tor, the  executor  must  admit  assets  or  set  forth  an  account,  thotigk 
he  deny  the  debt. 
The  several  ^^  answer  usually  begins  by  a  reservation  to  the  defendant  of  aD 
!"!Lt^""  advantage  which  may  be  taken  by  exception  to  the  bill  \  a  fortn» 
which  has  probably  been  intended  to  prevent  a  conclusion,  that  the 
defendant,  having  submitted  to  answer  the  bill,  admitted  every 
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thing,  which  by  his  answer  he  did  not  expressly  controvert,  and 
especially  such  matters  as  he  might  have  objected  to  by  demurrer 
or  plea.  The  answers  to  the  several  matters  contained  in  the  bill, 
together  with  such  additional  matter  as  may  be  necessary  for  the 
defendant  to  shew  to  the  court,  either  to  qualify  or  add  to  the  case 
made  by  the  bill,  or  to  state  a  new  case  on  his  own  behalf,  next 
follow,  with  a  general  denial  of  that  combination,  which  is  usually 
diargcJ  in  a  bilL  It  is  the  universal  practice  to  add,  by  way  of 
conclusion,  a  general  traverse  or  denial  of  all  the  matters  in  the 
bin.  This  is  said  to  have  obtained,  when  the  practice  was  for  the 
defendant  merely  to  set  forth  his  case,  without  answering  eveiy 
clause  in  the  bill.  Though  perhaps  rather  impertinent,  if  the  bill 
be  otherwise  fully  answered,  and  though  it  have  been  determined  to 
be  in  that  case  unnecessary ;  yet  it  is  still  continued  in  practice*. 

If  a  plaintiiF  conceive  an  answer  to  be  insufficient  to  the  charges  Eioeptkut 
contained  in  the  bill,  he  may  take  exceptions  to  it,  stating  such  ^«»^*'* 
parts  of  the  bill  as  he  conceives  are  not  answered,  and  praying 
thtt  the  defendant  may  in  such  respects  put  in  a  full  answer  to  the 
bill;  These  exceptions  must  be  signed  by  counsel,  and  are  then 
delivered  to  the  proper  officer ;  which  must  be  done  within  a  li- 
mited time,  according  to  the  course  of  the  court,  though  upon  ap- 
plication farther  time  be  allowed  for  the  purpose  within  certain  re- 
strictions. In  chancery,  if  the  defendant  conceive  his  answer  to  be 
efficient,  or  for  any  other  reason  do  not  submit  to  answer  the 
natters  contained  in  the  exceptions,  one  of  the  masters  of  the 
coun  is  directed  to  look  into  the  bill,  the  answer,  and  the  excep- 
tions, and  to  certify  whether  the  answer  be  sufficient  in  the  points 
acepted  to  or  not.  If  the.mastcr  report  the  answer  insufficient  in 
>ny  of  the  points  excepted  to,  the  defendant  must  answer  again  to 
these  points  of  the  bill,  in  which  the  master  conceives  the  answer 
insufficient ;  unless  by  excepting  to  the  master's  report,  he  bring 
the  matter  before  the  court,  and  there  obtain  a  different  judgment. 
Biit  if  the  defendant  insist  on  any  matter  as  a  reason  for  not  an- 
iwcring,  though  he  do  not  except  to  the  master's  report,"  yet  he  is 
Bee  absolutely  precluded  from  insisting  on  the  same  matter  in  a  se- 
cond answer,  and  taking  the  opinion  of  the  court,  whether  he 
<Mght  to  be  compelled  to  answer  farther  to  that  point  or  not. 

Where  a  defendant  pleads  or  demurs  to  any  part  of  the  disco-  where  ie- 
^sought  by  a  bill,  and  answers  likewise;  if  the  plaintiff  take  f«nd»ot 
inceptions  to  the  answer,  before  the  plea  or  demurrer  has  been  ar-  munto  any 
* 

*  Vide  M  feQCfii  form  of  Mtwer,  Appeadiz,  No.  LXIX.' 
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goedy  he  admits  the  plea  or  demurrer  to  be  good>  for,  unless  headimt 
it  to  be  goods  it  is  impossible  to  determine,  whether  the  answer  be 
sufficient  or  not.  But  if  the  plea  or  demurrer  be  only  to  the  idkf 
prayed  by  the  bill,  and  not  to  any  part  of  the  discovery,  the  plain- 
tiff may  take  exceptions  to  the  answer,  before  the  plea  is  is^. 
If  a  plea  or  demurrer  be  accompanied  by  an  answer  to  any  part  of 
the  bill,  even  a  denial  of  combination  merely,  and  the  pka  or 
demurrer  be  overruled,  the  plaintiiF  must  except  to  the  answer  as 
insufficient.  But  if  a  plea  or  demurrer  be  filed  without  any  an- 
swer, and  be  overruled,  the  plaintiff  needs  not  take  exceptions,  and 
the  defendant  must  answer  the  whole  bill,  as  if  no  defence  bd 
been  made  to  it. 

A  further  answer  is  in  every  respect  similar  to,  and  indeed  is 
considered  as,  forming  pstft  of  the  first  answer.  So  is  an  answer 
to  an  amended  bill  considered  as  part  of  the  answer  to  the  oripnal 
bill.  Therefore,  if  the  defendant  in  a  ferther  answer,  or  anaa- 
swer  to  an  amended  bill,  repeat  any  thing  contained  in  a  fonncr 
answer,  the  repetition,  unless  it  vary  the  defence  in  point  of  sub- 
stance, will  be  considered  as  impertinent ;  and  if  upon  reference- 
to  a  master,  such  parts  of  the  answer  be  reported  to  be  imperti- 
nent, they  will  be  strucken  out  as  such,  with  cbs^,  which  in 
strictness  are  to  be  paid  by  the  counsel,  who  signed  tfie  answer. 

These  exceptions  musf  statejarticularly,  and  v/ith  accuracy,  the 
points  in  which  the  defendant's  answer  is  defective,  or  they  will  be 
rejected  as  vague  and  impertinent.  Care  should  also  be  taken,  that 
no  point  be  omitted,  to  which  exception  can  be  taken,  as  no  new 
exceptions  can  afterwards  be  added  ♦. 

These  exceptions,  like  other  pleadings  in  the  courts  of  equity, 
are  required  to  be  signed  by  counsel,  as  a  testification  of  their  pro- 
priety, and  after  having  been  fairly  transcribed,  ar«  filed  in  the 
proper  office  +. 

Ifthc  defendant  allow  the  propriety  of  the  plaintiff's  exccp- 

♦  The  formt  of  ezccptioot  ia  both  courts  are  aUke,  which  ice  in  the  ApeeatfiXt 
No.  LXXI.  ^^ 

\  The  role  prescribed  by  the  court  of  chancery  in  respect  to  the  time  of  fiUof  ewep- 
tioiu  to  a  defendant't  aoiwer  ia,  that  if  the  answer  be  put  in  during  ten»,  the  plvabf 
shall  have  eight  days  after  the  eipirarion  of  the  term  ;  and  if  in  a  Tacation,  he  dull 
^ave  tiU  the  tame  period,  in  the  term  immediately  following.  But  in  the  rxcbqaer, 
where  greater  dispatch  is  required,  out  of  respect  to  the  supreme  magiatnle,  whine 
debtors  the  seitors  of  that  court  are  soppoaed  to  be,  the  plaintitf'  moat  produce  his  a* 
ceptioos  within  four  days  after  the  commencement  of  the  next  term,  alter  thec«mii« 
in  of  the  defendant's  answer,  and  set  them  down  to  be  ai^ued  within  feur  days  iter 
they  are  filed.  If  exceptions  be  nor  filed  within  those  periods,  the  plaintiff  is  suppoiel 
to  acquiesce  ia  the  defendant's  answer  \  unless  indeed,  upon  application  to  the  coon,  k 
•fter  wards  obuia  leave  to  file  them  nunc  pro  tunc. 
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tions»  he  must  within  the  time  limited  by  the  course  of  the  court  *,  theraoswen 
put  in  a  further  answer  +•  But  if  the  defendant  conceive  his  an-  ^  ^'  *°* 
swer  to  be  sufficient,  an  order  is,  in  chancery,  obtained  to  have 
the  proceedings  (that  is  to  say,  the  bill,  answer,  and  exceptions)  re* 
ferred  to  one  of  the  masters  of  the  court.  Should  the  master  re- 
port it  insufficient,  the  defendant  must  submit  to  answer  more 
particularly,  unless  by  exceptions  to  such  report  of  the  master  % 
he  appeal  to  the  judgment  of  the  court,  and  obtain  a  different  de- 
termination. 

In  the  exchequer,  the  exceptions  were  formerly  referred  to  one  Extteptloni 
of  the  barons,  who  examined  into  their  sufficiency,  as  the  master  iheauer^* 
does  in  chancery ;  but  that  practice  has  been  long  discontinued, 
and  they  are  now  argued  before  the  court  in  the  first  instance,  and 
there  receive  a  final  decision  §. 

In  order  that  these  exceptions  may  not  be  frivolous,  or  taken  Deposit  mi 
merely  for  the  purpose  of  delay,  they  are  not  only  required  to  be  fi""?"- 
signed  by  counsel,  but  a  deposit  of  5/.  is  required  to  be  made  by 
the  defendant  with  the  roister  of  the  court,  as  a  compensation  to 
the  plaintiff  for  the  delay  occasioned  in  the  progress  of  his  suit  in 
^he  event  of  the  exceptions  being  overruled  ||. 

But  if  the  master's  report  be  confirmed,  and  the  answer  conse- 
quently deternained  to.be  insufficient,  the  defendant  must  within 
the  time  before-mentioned,  positively  and  without  further  evasion, 
put  in  a  further  answjer  to  the  plaintiff's  bill.  Should  his  further 
answer  be  also  insufficient,  it  may  be  excepted  to  in  like  manner  as 
the  f\ssx.  But  if  it  be  a  third  time  reported  to  be  insufficient,  the 
defendant  will  be  committed  to  the  Fleet  Prison,  till  he  put  in  a 
full  and  complete  answer  to  every  allegation  material  to  be  replied 


*  Thit  in  both  courts  is  eight  days  in  a  towo  causp,  and  a  fortnight  in  a  coantry 
cjuie,  thoogh  further  time  will  be  ^^wed  on  upplication  to  the  court. 

f  Of  which  io  the  exchequer  he  must  give  notice  to  the  plaintifT.  A  further  answer 
is  in  all  respects  similar  to  and  considered  as  part  of  the  first  answer  |  if  therefore  any 
thing  ooouined  in  the  firvt  be  repeated  in  the  second ;  (unless  it  vary  the  defence  in 
point  of  substance)  it  will  be  deemed  impertinent,  and  expunged  with  costs. 

X  No  precise  time,  within  which  exceptions  ere  to  be  exhibited  to  a  master's  reporf, 
seems  to  be  limited  by  either  court :  it  mint,  however,  be  within  a  neasooable  time  after 
be  has  prepared  his  draft,  or  he  may  refuse  to  receive  them. 

^  By  a  late  .order  of  the  court,  exceptions  are  to  be  set  down  for  argument  at  the  cipi« 
ration  of  four  days  (one  exclusive  and  the  other  inclusive)  from  the  day  of  their  being 
filed :  if  this  be  neglected,  tbey  are  overruled,  as  of  courn.  See  form  of  an  excepCioia 
to  a  master's  feport,  App.  No.  L^XII. 

I  If  the  plaintiff  prevail  ia  any  one  of  the  ezceptioasf  be  will  |be  entitled  {to  the  de« 
pesit. 
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to ;  and  if  his  contumacy  still  continue,  the  plaintiff's  bill  willb# 
taken  pro  confesso. 
Replication*  In  order  to  proceed  in  the  suit,  it  must  be  presumed,  that  the 
defendant's  answer  was  either  originally  sufficient,  or  has  at  length 
become  so  by  amendment.  The  next  proceeding  is  the  plaintiff's 
feplicati$n. 

If  the  answer  of  the  defendant  controvert  the  facts  charged  in 
the  plaintiff's  bill,  or  set  forth  new  facts  and  circumstances,  which 
the  plaintiff  is  not  disposed  to  admit>  (both  of  which  is  usually  the 
case)  he  may  maintain  the  truth  of  his  own  allegations,  and  deny 
the  validity  of  those  alleged  by  the  other  party  in  a  repHcatiQn  *  to 
the  defendant's  answer. 

The  replication  being  merely  a  contestation  of  the  defendant's 
answer  for  the  purpose  of  putting  the  allegations  between  the  par- 
ties completely  in  issue^  it  is  not  required  to  be  signed  by  counsd» 
but  is  filed  by  the  plaintiff's  clerk,  in  court,  as,  of  course,  on  re- 
ceiving instructions  for  that  purpose  t.  But  a  special  replication 
must  be  signed  by  counsel,  and  may  be  demurred  to.  The  next 
proceeding  in  a  suit  is  the  rejoinder  of  the  defendant. 
iRejoioder  of  According  to  the  present  course  of  the  court,  although  rejoinders 
defendant,  be  disused,  yet  the  plaintiff,  after  replication |  must' serve  upon  the 
defendant  a  subpoena  requiring  him  to  appear  to  rejoin,  unless  be 
will  appear  gratis.  The  effect  of  this  process  is  merely  to  put  the 
cause  completely  at  issue  between  the  parties.  For  now,  imme- 
diately after  the  defendant  has  appeared  to  rt]omgratist  or  af»r  the 
return  oi2Lsubpana  to  rejoin,  served  upon  the  defendant,  and  which, 
by  order  obtained  of  course,  is  now  usually  made  returnable  imme- 
diately, and  served  on  the  defendant's  clerk  in  court ;  the  parties 
may  proceed  to  the  examination  of  witnesses  to  support  the  facts 
•alleged  by  the  pleadings  on  each  side.     Where,  by  mistake,  a  rc- 

*  The  replication,  according  to  the  modern  practice,  conjists  of  a  general  avcromt 
O0I7  &f  the  truth  and  sufficiency  of  the  pbintilT^s  bill,  and  as  general  a  denial  of  the 
same  properties  in  the  answer  of  the  defendant;  but  formerly,  if  the  defeodadt'i  an- 
swer stated  new  facts  in  opposition  to  those  alleged  in  the  bill,  the  plaintiff  replied  by  a 
apeciai  statement  of  other  facts  not  before  charged.  This  produced  rejoinders,  snr-re- 
joindersi  rebutters,  and  other  multifarious  pleadings  on  each  side,  which  gave  riie  *• 
the  more  recent  practice  of  introducing  such  new  positions  as  occur  after  issue  jained  by 
supplemental  bill.  But  there  still  are  cases,  where  a  special  replicaiioo  may  beoeoer- 
sary,  or  at  least  ad%iseable ;  as  where  a  plaiulifT is  desirous  of  cantrovertingonly  aput 
of  the  defendant's  answer,  and  admitting  the  re9t>  or  where  he  would  avmd  theefledi 
of  any  improvident  demands  of  his  bill. 

See  the  forms  both  of  a  common  and  a  special  replication,  ApTp.  No.  LXXIII. 

•f  In  chancery  the  replication  must  be  filed  within  three  terms  after  the  deiiead^^ 
answ^;  and  in  the  exchequer  formerly  (he  next^  bat  now  the  same  term. 
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plication  has  not  been  filed,  and  yet  witnesses  have  been  examin- 
ed, the  court  has  pernaitted  the  replication  to  be  filed  nunc  pro 
tunc*. 

We  before  remarked +,  that  the  whole  system  of  taking  exami-  Emwim- 
nations  and  depositions  before  the  r^ular  examiners  at  home,  or  posuioatof 
commissioners  at  a  distance,  in  the  spiritual  courts,  nearly  re-  '^^'^••••^ 
scmbles  that,  which  prevails  in  the  courts  of  chancery  and  exche«- 
quer.    We  are  now  come  to  that  stage  of  proceeding  in*  the 
courts  of  equity,  which  calls  for  a  general  developement  of  that 
system.    The  examination  of  witnesses  in  the  courts  of  equity  is 
conducted  in  private,  and  on  interrogatories  or  questions  in  writ- 
ing previously  framed  for  that  purpose.     In  chancery,  if  the  wit- 
cesi  teside  within  20  miles  of  London  ):,  this  examination  is  taken 
before  a  public  officer,  appointed  by  the  court  for  that  particular 
purpose:  but  if  they  reside  beyond  that  distance,  a  commission  or 
didimus  potestatem  is  granted  to  four  commissioners  (two  nominated 
by  each  party  §)  authorizing  them  to  take  the  depositions  of  the 
several  witnesses,  at  the  respective  places  of  their  residence. 

In  the  exchequer  the  range  of  the  court,  within  which  witnesses  Difiereoct 
are  examined  in  London,  is  only  10  miles;  and  the  practice  there  chancery  ana 
dillers  from  that  in  chancery  likewise  in  this:    that  in  chancery  excb«juer,at 
there  is  but  one  examiner  appointed  for  the  purpose  of  examining  tion  of  wiu 
all  witnesses  resident  within  the  circuit  before- mentioned  ;  where-  '^**** 
as,  in  the  exchequer,  each  baron  has  his  own  sworn  officer  for  tak- 
ing such  examinations ;  and  the  several  barons  have,  moreover* 
authority  to  take  examinations  personally  before  themselves ;  which 
authority  is  not  confined  to  the  ordinary  range  of  the  court  in  grant-- 
iog  commissions,  but  extends  to  any  part  of  the  kingdom  |[. 

*  S«e  Ac  form  of  a  rejoinder,  App.  No.  LXXI V.  '^'Paes  447, 

X  The  coaimoii  range  of  the  court  of  chancery,  for  ordinary  purposes,  it  tea  miles* 
and  this  \t  the  distance  limited  bj  the  court,  in  respbct  to  the  cxamiation  of  witnesses  { 
^\\a practice f  commissions  are  seldom  applied  for,  unless  the  witnesses  reside  a|  least 
twenty  miles  from  London^  as  the  expence  of  the  commission,  when  they  residt  at  « 
kw  distance,  it  found  to  exceed  that  of  a  personal  attendance  before  the  examiner. 

\  The  usual  way  of  naming  commissioners,  is  for  the  plaintiff  and  defendant  to  pto» 
duoe  retpectiTely  four  names,  and  each  party  striking  out  two,  the  reipaining  four  are 
appointed  commissioners.  If,  howef  er,  either  of  the  parties  object  to  all  the  four  named 
by  the  other,  the  objecting  party  may  move  the  court,  that  other  four  may  be  named  in 
their  stead ;  or  if  either  party  refuse  to  strike  out  tw«  names,  the  court  itself,  on  peti* 
tioo,  wni  do  it. 

I  For  the  forms  of  the  commissions  both  In  the  chancery  and  exchequer,  and  the 
oaths  of  the  commissioners*  clerks,  and  witnesses,  and  the  sitltpeenat  to  enforce  the  at. 
tendance  of  witnesses,  &c.  see  App.  No.  LXX  V.  where  may  be  also  teen  forms  ef  iji» 
ttir^toriet  and  depofitions. 
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FubUcttiea       The  depositions  being  completed,  they  are  closely  boundenupt 
lioM  ^*     and  (being  secured  from  inspection  by  the  signatures  and  seals  of 
the  several  commissioners*,)  sent  to  the  court,  out  of  which  the 
commission  issued  by  a  messenger,  who  makes  oath,  **  That  the 
'*  said  depositions  have  not  been  opened  or  altered  since  they  were 
'*  delivered  to  his  charge,*'    They  are  then  committed  to  the  cus- 
tody of  the  clerk  in  court  who  prepared  the  commission,  if  taken 
in  the  country,  or  detained  by  the  examiner,  if  taken  in  town,  till 
publication  have  passed  f ,  by  rule  or  order  of  court :  after  which 
they  may  be  inspected,  or  copies  of  them  delivered,  at  the  request 
of  any  of  the  parties. 
Articlei  to        After  publication  has  passed,  the  parties  regularly  are  to  proceed 
mpeacbtts-  jq  ^  hearing  5  but  should  the  evidence  on  either  side  appeso-  excep- 
tionable, on  account  of  the  discredit  or  incompetency  of  any  of 
the  witnesses,  leave  may  be  obtained,  on  motion,  to  object  to  the 
validity  of  their  testimony  J.    The  method  of  doing  which,  is  by 
the  exhibition  of  articles,  wbich  are  filed  in  the  office  of  the  exa- 
miner, or  of  the  six  clerk  of  the  court,  accordingly  as  the  origi- 
nal depositions  were  taken  before  him,  or  by  commissioners,  and 
interrogatories,  (by  leave  of  the  court,)  are  framed  upon  them  and 
exhibited  before  the  examiner  in  chancery,  or  a  baron  in  the  ex- 
Chequer,  or  by  commission,  and  the  depositions  taken  and  pub- 
lished as  in  other  casss.     Exceptions  may  be  taken  to  these,  which 
having  been  admitted  or  rejected  by  the  court,  the  parties  proceed 
to  a  hearing. 
CmteKt         The  cause  being  now  ripe  for  heating,  it  may  be  set  down  $  at 

*  Unlets  the  depositions  be  signed  by  the  examiner  and  six  clerk,  they  will  ooC  be 
^rmttted  to  be  read  at  the  beariBg. 

f  When  the  ezamioatioa  of  wltDeues  on  boih  tides  is  perfected,  either  party  scnct 
Ihe  other  wiih  a  rule  or  order  of  court,  importing^  that  the  depotittoni  will  be  made  pdb- 
11c,  tialett  soHicicat  cause  be  shewn  against  it,  within  a  time  therein  rxur^ied.  If  oo 
•auie  be  shewn,  the  rule  it  made  absolute ;  this  is  termed  **  passing  publication,**  and 
abtolvci  the  commissioners  and  examiners  from  their  respective  oaths  of  secrecy. 

^  In  fltrictnest  the  proper  time  and  manner  of  exhibiting  objections  against  theoos- 
petency  of  witnesses,  is  by  interrogatories  at  the  examination  in  chief  before  t  be  comasis- 
sioners  or  examiners;  but  as  their  incompetency  is  seldom  known,  till  after  the  poUka- 
tion  of  their  depositions,  this  indulgence  is  never  tefused,  when  grounded  upon  an  sf» 
davit  substantiating  its  propriety. 

^  In  chancery  the  cause  may  be  set  down  either  befoiethe  lord  chancellor,  or  tbe 
naster  of  the  rolls,  at  the  discretion  of  the  derkin  court,  regulated  by  the  importaooeof 
the  suit,  and  tbe  number  of  causes  depending  before  each.  Till  the  beginning  of  the 
last  reign,  the  authority  of  the  master  of  the  rolls  to  determine  cause*,  was  mack 
doubted  and  litigated.  By  the  3d  Ceo.  II.  c.  30.  it  was  therefore  declared  thai  *<aU 
orders  and  decrees  made  by  the  master  of  the  rolls,  (except  only  «ucb  as  by  the  couM 
of  the  cturt  are  appropriated  10  the  great  wal  alone,)  shall  be  deemed  vahd  osden  aad 
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the  instance  of  either  party  ;  and  a  subpxnu  to  hear  judgement  pro-  down  for 
cured  and  served  as  in  other  cases.  canog. 

The  form  of  this  suifxrna*  in  chancery,  is  the  same  as  that  al-  SuSpcna^d 
ready  given,  with  a  difference  only  in  the  label  and  indorsement,  jlljiciMm^ 
which  express  the  purpose,  for  which  the  parties  attendance  is 
required. 

In  the  exchequer  +  the  cause  of  citation  is  expressed  in  the  body 
of  the  wf  it. 

If  however  the  defendants  be  a  body  corporate,  a  writ  of  dlstrin-^  Distrini?a« 
gast  instead  of  the  subpcsna,  is  to  be  served  upon  them  conformably  2,S[^^*** 
to  the  practice  in  requiring  their  appearance  to  the  bill. 

The  parties  appearing,  by  their  counsel,  on  the  third  day  %  after  Pnctedios 
the  return  of  the  suipana,  the  allegations  of  the  plaintiff,  and  the  **"  *^»"8 
defendant's  answer  are  briefly  stated  to  the  court,  by  the  junior 
counsel  on  each  side.  The  leading  counsel  of  the  plaintiff  then 
enters  more  particularly  into  the  nature,  circumstances,  and  me- 
rits of  his  client's  case,  and  informs  the  court  of  the  points  in  issue 
between  the  parties.  Such  parts  of  the  depositions  and  answer  of 
the  defendant  as  the  plaintiff  chooses  to  call  for  are  then  read,  for 
die  purpose  of  receiving  the  remarks  and  animadversions  of  his 
counsel.    The  defendant  afterwards  proceeds  in  the  same  maimer 


^ccRcs  of  the  court  of  chtncary,  subject  neverlhcless  Co  be  diicharfed  or  altered  by  the 
penoD  or  persoDc  holding  the  custody  of  the  great  seal,  and  so  as  that  the  sane  be  not  ca« 
nrfied  till  signed  by  him  or  them.'* 

*  The  tubftema  to  bear  judgment,  by  the  practice  of  the  court,  is  made  returnable 
tbree  juridical  days  iK^re  that,  in  which  the  cause  is  appointed  (o  be  heard.  The  time 
of  service  previous  to  the  returns  is  regulated  by  the  distance  of  the  party's  residence  fron 
La^9n.  If  he  reside  within  twenty  miles,  that  is  to  say,  the  usual  range  of  the  court, 
tto  days  are  deemed  sufficient  notice;  but  if  beyond  that  distance,  fourteen  days  are  al- 
lowed )  except  in  the  short  vacation  of  Easter,  when  eight  days  only  are  required  in  the 
ooe  case  and  ten  in  the  other. 

f  In  the  exchequer  the  days  appointed  for  the  hearing  of  causes,  are  Mondays,  Tues- 
dsys,  Wednesdays,  TKursd ays,  and, Fridays,  in  evci'yterm;  the  ^^^(riftf  may,  there- 
fixe,  be  returnable  on  any  of  those  days,  **  provided  they  do  not  fall  upon  the  50th  of 
January,  the  zd  of  February,  Ascension-day,  or  Midsummer-day."  The  range  of  the 
exchequer  in  respect  to  the  service  of  the  tuhpttnaxo  hear  judgment,  is  by  rule  of  court 
extended  to  sixty  miles,  within  which  ten  days,  and  beyond  which  fourteen  days  notice 
is  required  to  be  given  to  the  suitors  of  the  time  and  place  of  their  aClendanoe,  except  ia 
the  short  vacation  between  Easter  and  Trinity  terms,  when  ten  days  are  holden  sufiicieoC 
at  the  remotest  distance.  The  forms  of  these  tubpcntasy  both  in  chancery  and  the  ez« 
chmwt,  are  to  be  seen  in  App.  No.  LXXVI. 

t  On  whatever  day  the  party's  appearance  may  be  required  by  the  writ,  he  has,  ia 
all  cases,  three  days  indulgence,  (which  are  called  days  of  grace,)  before  his  appeartince 
is  actually  required.  The  feudal  law,  from  whence  it  derived  the  fir«r/«  diet  fost  of 
our  common  law,  a;  well  as  the  canon  and  civil  law,  allowed  three  distinct  days  of  cita* 
tion  before  the  Aefeudant  was  adjudged  cootumacioas  for  not  appearing. 
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to  make  his  defence,  and  the  pIaintiiF*s  counsel  are  heard  in  reply ; 
when  the  court  proceeds  to  pronounce  its  decree,  which  is  the 
final  judgment  or  sentence  of  the  court;  upon  the  rights  of  the  se- 
veral parties  in  the  cause,  and  is  minuted  down  by  the  register, 
from  the  mouth  of  the  chancellor  or  of  the  barons. 

But  if  the  defendant  neglect  to  appear  by  his  counsel  at  the 
hearing,  the  counsel  for  the  plaintiff  on  proving  service  of  the  suh- 
pxna  ad  audiendum  judiciuntt  prays  such  decree,  as  he  deems  his 
client  entitled  to  *,  which,  not  being  opposed,  is  granted  as  of 
course,  with  this  reservation  only,  that  the  defendant,  within  a 
given  time  shall  be  at  liberty  to^shew  cause  against  its  being  car- 
ried into  execution*  For  this  purpose  the  plaintiiF  procures  a 
subpana  to  shew  cause^  which,  being  a  judicial  process,  must  be 
made  returnable  in  term,  and  on  a  day  certain,  it  will  otherwise  be 
set  aside  for  irregularity. 

These  subpoenas  are  served  in  the  same  manner  as  those  for* 
roerly  spoken  of ;  but  there  is  no  rule  limited  In  respect  of  the 
time  of  service,  which  may  therefore  be  on  any  day  hefiore  die 
return. 

It  were  to  be  wished,  Chief  Baron  Gilbert  observes,  that  a  time 
was  fixed  for  the  service  of  this  subpana^  as  in  the  case  ofsuifanas 
to  hear  judgment ;  '<  for  when  the  decree  is  pronounced  in  terih 
"  time,  the  party,  (if  the  subpana  be  made  returnable  the  same 
'•  term,  as  it  may  be,)  has  but  a  very  few  days  left  to  shew  cause 
"  against  the  decree,  and  is  sometimes  restricted  in  time  to  do  it." 
This  inconvenience  is,  however,  in  some  degree  alleviated  by  the 
liberality  of  the  modern  practice,  which  gives  the  defendant  eight 
days,  in  which  to  shew  cause,  exclusive  of  the  day  of  service. 

If  the  defendant  shew  no  cause  within  the  time  specified  in  the 
order  and  subpana,  he  is  presumed  to  submit  to  the  requisitions  of 
the  decree,  ^nd  the  cause  is  at  an  end  ;  but  if,  at  the  return  of  the 
subpczna,  he  offer  to  the  court  sufficient  reasons  against  the  af- 
firmance of  the  decree,  the  cause  is  restored,  and  the  decree  pro* 


♦  But  if,  on  the  other  hand,  iht  piahtiff,  after  setting  down  his  cause  for  beano;, 
aejlect  to  atfeod,  the  court  can  only  ©rder  it  to  be  etruck  out  of  the  paper  of  causes  to 
beset  down  afresh,  unless  the  defendant  have  taken  the  precaution  to  make  an  affidavit 
of  his  having  been  served  with  a  iir^/dnra  to  hear  judgment  at  the  plaintiff's  suit,  ia 
which  case,  the  bill  will  be  dismissed  with  costs;  ••  because  a  plaintiff  may  set  down 
hia  cause,  and  yet  upon  further  consideration  of  the  matter  he  may  not  think  fit  to  serve 
the  defendant  with  a  i«i>^irAa  to  hear  juJgment;  in  which  case,  it  must  be  bcaxd  «i 
te^mutiQuem  drftnientU^  in  order  to  eniiiie  him  to  a  dismiision. 
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nounced,  in  the  mapher  we  have  before  inentioned«  after  a  full 
dificussian  of  the  merits  of  the  case. 

The  decree  is  tiXh^x  interlocutory  ox  final '^  it  is  finals  where  all  pe«rees»fe 
the  facts  and  circuaistanres  material  to  be  ascertained,  in  order  to  or  iinai. 
enable  the  court  to  do  complete  justice  between  the  parties,  are  so 
fully  adduced  and  established  by  the  several  pleadings  in  the  cause* ' 
that  no  further  elucidation  is  requisite.     But  where  any  material 
fact  or  circumstance  is  either  omitted  or  strongly  controverted,  in 
the  pleadings,  it  frequently  becomes  necessary  to  supply  the  defects 
in  the  one  case,  or  ascerrain  the  truth  in  the  other,  by  instituting 
an  enquiry  before  one  of  the  master's  of  the  court,  or  by  obtaining 
a  venlict  of  a  jury  at  law  * ;  in  these  cases  an  interlocutory  decree  is 
pronounced  to  that  effect,  and  the  final  judgment  of  the  court  re- 
lerved,  till  the  event  of  those  enquiries  be  known. 

But  as  the  questions  most  frequently  agitated  in  courts  of  equity  Re**'""  to 
are  such  as  mvolve  m  their  nature  or  consequences  matters  of  ac-  putyremcm. 
count,  the  most  usual  reference  is  to  one  of  the  masters  in  chancery^  brancer. 
and  the  drputy  remembrancer  in  the  exchequer^  who  certifies  his 
opinion  to  the  court  by  his  report  concerning  the  matters  referred  to 
him.    This  report  may  be  excepted  to  if  partial  or  defective,  in 
ihe  manner  btfore  mentioned. 

The  court  being  at  length,  by  certificate  of  the  judges,  thever-  DefioUivc 
dictof  a  jury,  or  the  report  of  a  master,  possessed  of  every  infor-  *'*^^* 
maiion  necessary  to  enable  it  to  adjust  and  decide  the  rights  of  all 
parties,  the  cause  is  again  brought  to  hearing  on  the  equity  reserv-* 
ed,  and  a  definitive  decree  made  agreeably  to  equity  and  good  con- 
science. The  decree  always  recites  ihe  several  pleadings,  orders, 
and  material  proceedings  in  the  cause,  upon  which  the  decree  is 
founded. 

*  It  sel4on  happeni,  that  the  first  decree  of  the  court  ii  .final  :  for  if  any  materia]  cir* 
CumstaQce  be  posittvelj  asserted  by  one  party,  and  denied  by  the  other,  the  court  (lensi* 
Ue  of  the  deficiency  of  its  peculiar  mode  of  trial  by  written  depositions)  will  direct  the    . 
(ruth  of  the  fact  to  be  investigated  and  established  by  the  vrrdicrof  a  jury.     In  chancery, 
where  by  the  practice  of  the  court  no  jury  can  be  summoned,  the  method  of  trial  is  by 
referring  the  fact  to  the  court  of  king's  bench,  (or  to  the  assizes,  if  the  cause  arise  la 
Hbt  country,)  upon  a  feigned  issue  between  the  partiei.    The  usual  method  of  doing 
which,  is  for  the  plaintiff  to  commence  an  action  againat  the  defendant  for  the  amount  of 
a  supposed  wager  laid,  that  the  fact  disputed  was  so  and  so,  as. that  A.  wat  heir  at  Jaw 
to  B,  &c.  the  defendant  admits  the  wager,  but  avers  that  A.  it  not  heir  to  B.  by  which 
<hat  fact  becomei  at  issue  between  the  parries.     Or  in  the  court  of  chancery,  if  a  ques- 
tion of  law  arise  in  the  course  of  the  hearing,  it  is  referred  to  the  judges  of  one  of  the 
courts  of  law,  who  certify  their  opinion  to  the  chancellor  \  but  in  the  exchequer,  which 
ii  a  court  of  biw  aa  well  as  a  eourt  of  eijuity,  such  reference  is  unnecessary,  as  the  ba« 
mot  are  tberaaelTeti  in  their  legal  cipacityi  competent  to  determiQc  the  point  ia  guet- 
tiofl* 


RebcaiiDg         The  deCTce  being  drawn  up  and  approved ;  and  signed  in  chan* 
•f  aauae,     ^^^  jjy  ^j^^  chancellor,  and  in  the  exchequer,  by  such  of  the  ba* 
rons  as  were  present  at  the  hearing,  it  is  engrossed  on  rolls  of 
parchment,  and  deposited  among  the  records  of  the  court,  as  a 
perpetual  evidence  of  the  proceedings.     If,  however,  either  party 
.think  himself  aggrieved  by  the  decree,  he  may  before  its  enroll- 
ment* petition  the  court  for  a  rehearing.     For  it  can  only  be  ob- 
tained, whilst  the  decree  is  in  transitu  and  incomplete ;  for  if  it 
have  received  the  signature  of  the  chancellor  or  the  barons,  it  can 
be  revised  only  by  supplemental  bill.     The  method  of  obtaining 
a  rehearing,  is  by  entering  a  caveat  with  the  proper  officer  against 
the  enrollment  of  the  decree  t,  and  presenting  a  petition  to  the 
court  requesting  the  indulgence  of  such  rehearing.     By  order  of 
court  the  application  for  a  rehearing  must  be  made  within  six 
months  after  the  decree  is  pronounced.     The  petition^  must  state 
particularly  the  objections,  which  ate  conceived  to  lie  against  the 
decree,  that  the  court  may  be  competent  to  decide  upon  the  pro- 
priety of  the  application ;  and  if  the  whole  decree  generally  be 
complained  of,  the  case  of  the  petitioners,  and  the  decretal  part 
of  the  order  are  shortly  set  forth  ^  and  an  intiaiation  is  also  usially 
given  (especially  if  the  cause  were  heard  before  a  different  judge) 
of  the  decree,  which  the  petitioners  are  advised  ought  to  have  been 
made.    And  in  order  to  prevent  applications  for  rehearings  being 
made  for  the  purpose  of  delay,  it  is  required  in  chancery,  by  order 
of  court,  that  petitions  for  this  purpose  be  signed  by  two  barris- 
ters at  law,  as  a  testification,  that  the  cause  is  in  their  opinion  pro- 
per to  be  reheard.    But,  in  the  exchequer,  where  the  merits  of 
the  petition  are  discussed  in  open  court,  this  is  not  necessary.   But 
in  both  courts,  to  guard  against  the  same  inconvenience  of  delay, 
the  sum  of  lo/.  is  required  to  be  deposited  in  the  hands  of  the  re- 
gister of  the  court,  by  the  petitioner,  to  answer  costs  to  the  other 
party,  in  case  the  application  should  prove  to  be  frivolous. 
Petitions  for       In  chanccry  this  perition  is   left  whh  the  chancellor  or  the 
rekeanng  in  j^^s^gr  of  thg  rolls,  who  seldom  refuses  to  subscribe  his  fiat  for 

•zcncquer  .... 

argued  m      rehearing;  for  the  practice  is,  that  where  a  petition  for  rehearing 
opeo  court.    .^  signed  by  two  couusel,  such  credit  is  given  by  the  court  to  their 

*  Six  monthi  are  allowed  the  part^  gaining  the  cause,  to  enroll  the  decree;  if  he  de> ' 
lay  it  till  after  that  time,  he  must  apply  to  the  court  to  eoroli  it,  mutcfn  twK^  mtiA 
if  usually  granted  of  course. 

-f  This  cavtat  proceeds  on  the  principle  of  preventing  the  inconvenience,  which  hit 
been  frequently  fbuud  to  result  from  the  too  speedy  signing  of  decrees ;  and  it  suyt  the 
tignatureone  lunar  month  fram  the  time  it  is  presented  to  thejvid^efor  earollflicoU 

}  For  the  form  of  which  vide  App.  No.  LXXVII. 
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opinion,  that  it  ought  to  be  reheard,  as  to  order  it  to  be  set  dowTi. 
But  in  the  Exchequer,  the  petition  is  filed  like  other  proceedings 
in  the  cause,  and  its  merits  discussed  and  determined  in  open, 
court. 

Upon  the  rehearing,  all  the  evidence  taken  in  the  cause,  whether 
produced  before  or  not,  is  now  permitted  to  be  read ;  for  it  is  the 
decree  of  the  same  ^ourt,  which  now  sus  only  to  hear  reasons, 
why  it  should  not  be  enrolled  and  perfected ;  at  which  time  all 
omissions  of  either  evidence  or  argument  conducive  to  their  infor- 
mation may  be  supplied. 

The  form  of  a  decree  upon  a  rehearing,  diiiers  from  the  first 
decree  only,  bjr  the  leciul  of  such  other  proceedings  as  have  been 
since  had  in  the  cause. 

The  decree  being  finally  perfected,  a  mandate  of  the  court  is  Decrees  eo- 
awarded  to  enjoin  its  performance;  which,  if  the  decree  be  inper^  writs  of  «€• 
smam^  i.  e,  directed  against  the  person  of  the  defendant,  as  for  the  cuiioaand 
payment  of  money,  is  by  writ  of  execution,  and  in  failure  of  that  tioo* 
6y  wrii  of  sequestration  *. 

If  the  party  neglect  to  perform  the  decree,  the  ordinary  processes 
of  contempt  before-mentioned,  are  issued  against  him  till  his  effects 
be  sequestered  and  sold  to  satisfy  the  plaintiff's  demands. 

But  if  the  decree  be  in  rem,  i*  e.  against  the  lands  of  the  de-  Ezeoution 
fendant*  it  is  usual,  after  service  of  the  writ  of  execution  and  at-  Jjfn*^^^* 
tachment,  for  the  court  to  award  an  injunction  f  and  to  give  the 
plain tiiF  possession. 

If  after  the  enrollment  of  the  decree,  any  new  matter  or  evidence 
be  discovered,  which  could  not  have  been  had  or  used,  when  the 
decree  passed;  or  if  an  apparent  error  of  judgment  appear  on  the 
face  of  the  decree,  it  may  be  recoiisidered  by  means  of  a  iill  of 
revieuf  %• 

*  The  Ibrms  of  these  writs  are  to  be  seen  App.  No.  LXIII, 

•f  Tbc  fonn  of  which  writ  see  App.  No.  LXXVIII. 

%  A  bill  of  review  cannot  be  filed  without  lea?e  of  the  court ;  because  the  chancery 
lieiog  she  court  of  the  prince,  and  the  last  resort,  the  decrees  cannot  be  changed  or  al* 
teicd  without  leave.  But  this  applies  only  to  those  cases^  where  the  bill  is  founded  on 
the  discovery  of  new  matter ;  for  when  the  error  in  the  decree  appears  upon  the  face  of 
itt  the  leave  of  the  court  is  not  necessary.  And  this  leave  is  never  granted,  till  the 
party  have  actually  paid  obedience  to  the  decree,  as  far  as  he  can  do  it,  without  prejudic* 
ing  th^  rights  he  may  seek  to  establish  by  the  review,  (unless  indeed  in  some  special 
cases,  where  the  court  will  dispenac  with  the  immediate  performance  of  the  decree, 
Qpoo  the  parties  entering  into  sufficient  surety  for  its  performance  eventually ;)  for  other- 
wise it  will  be  presumed,  that  the  application  is  made  for  the  sole  purpose  of  delay,  to 
preveot  which,  it  is  also  required,  that  a  certain  sum  be  sfaked  wilh  the  register  of  the 
court*  to  answer  theezpence  of  the  bill  of  review;  this  sum  was  formerly  xc/.  but  WM 
aftervrards  increased  to  20/.  and  is  now  raised  to  $o/. 
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BUI  of  re.         But  ill  reviewing  a  decree  no  facts  can  be  entered  into,  ^hkh 
▼i€w.  vftjt  before  in  issuei  or  which  were  known  to  ihe  parties,  at  the 

time  of  the  former  trials  for  the  same  reason,  that  no  witness  can 
be  examined  in  a  cause  after  publication*  that  is  to  say  an  appit- 
hension  of  perjury;  and  it  must  always  be  either  for  error  ap- 
pearing on  the  face  of  the  decree*  or  upon  some  new  oiatter,  as  a 
release,  &c.     For  unless  it  were  confined  to  such  new  matter,  it 
might  be  made  use  'of  as  a  method  for  a  vexatious  person  to  be 
oppressive  to  the. other. side,  and  for  the  cause  never  to  be  at  rest. 
This  bill  must  recite  the  former  bill,  and  the   proceedings, 
which  have  been  had  upon  it;  th^  former  decree  of  thccouit; 
the  points,  in  which  such  decree  is  conceived  to,  be  erroneous; 
and  the  facts,  which  have  come  to  light,  since  the  former  lieaiing; 
after  which  the  usual  form,  in  whicli  it  proceeds  is : 
?nyer  of.         ^'  For  all  which  said  errors  and  imperfections  in  the  said  decree, 
"  your  orators  have  brought  this  their  said  bill  of  review,  and 
"  humbly  conceive  they  should  be  relieved  therein.     In  tender 
•*  consideration  whereof,  and  for  that  tl^ere  are  divers  other  crrois 
<'  and  imperfections  in  the  said  decree  and  proceedings,  by  reason 
"  whereof  the  same  ought  to  be  reviewed  and  reversed,  to  diQ 
"  end  therefore  that  the  said  deaee,  and  all  the  proceedii^  there* 
"  upon  may  be  reviewed  and* reversed*,  added  to,  altered,  and 
**  amended ;  and  that  the  said  A.  B.  may  answer  the  premisesi 
«<  and  that  your  orators  may  be  relieved  in  all  and  singular  the 
"  premises,  according  to  equity  and  good  conscience,  &c.    Maj 
«  it  please,  &c.  [iognxit  5ubp<zna2S  in  other  cases.) 

To  a  bill  of  review,  the  defendant  seldom  answers  othervise 
than  by  demurrer ;  for  that  the  said  decree  is  free  from  the  errors 
complained  of.  This  demurrer  being  set  down  to  be  argued,  tiic 
court  proceeds  to  affirm  or  reverse  the  former  decree,  and  the 
prevailing  party  becomes  entitled  to  the  sum  deposited  to  answer 
his  costs. 
Appeal  to  If  either  of  the  parties  be  still  dissatisfied  with  the  decision  of 

lord**^"'*  **^  the  court,  in  which  the  suit  has  been  prosecuted,  they  have  yet 
one  further,  which  is  the  last  resort,  by  appeal  to  the  house  of 
lords ;  which  is  made  by  preferring  a  petition  t  to  that  assembly* 

*  If  the  decree  have  not  been  carried  into  ezeeutioo,  the  bill  simply  prajs  a  icfcnil ; 
but  if  the  decree  have  been  executed,  the  bill  may  also  pray  the  further  decree  of  ibe 
court  to  put  the  party  complainiog  of  the  former  decree  into  the  tituatioa,  io  which  he 
would  have  been,  if  that  decree  had  oot  been  executed. 

-i-  The  appeal  is  heard  on  a  mere  paper  petition  of  the  party,  without  any  writ  frooi 
the  king,  the  fouodatioa  of  which  is  said  to  be,  that  this  house  being  the  gitac  ccnrtif 
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This  petiiion  is  lodged  with  the  clerk  of  the  house,  (with  whom  AppeiUm't 
the  appellant  deposits  20/,  and  within  eight  days  enters  into  a  re-  P**^^®°' 
cognizance  of  200/.  to  satisfy  costs  to  the  other  party  in  case  the 
decree  be  affirmed,)  and  being  read  in  the  house,  the  respondent  is 
ordered  to  have  a  copy  of  the  appeal,  and  a  time  is  given  hiaii, 
within  which  he  is  required  to  put  in  his  answer*. 

The  respondent's  answer  having  come  in,  a  day  is  appointed,  of  Respon- 
which  notice  is  given  to  the  other  party,  for  hearing  the  merits  of  gwer."  ***' 
the  appeal.    The  case  of  the  appellant  l^eing  stated,  the  respon- 
dent's defence  made,  and  the  evidence  entered  into  on  both  sides  t 
in  the  order,  it  was  gone  through  at  the  hearing  in  court  \,  *«  Their 
lordships  order  and  adjudge,  that  the  appeal  be  dismissed,  and  the  Lords  de- 
decree  therein  complained  of  be  affirmed,"  or  "  that  the  said  de*  ""*• 
"  cree  be  reversed,  and  the  bill  of  the  respondent  be  dismissed ;''  or 
they  pronounce  such  other  decretal  order,  affirming,  reversing,  or 
varying  the  decree  of  the  court  below,  as  they  think  fit.     Thit 
order  being  absolute  and  irrevocable,  puts  a  final  period  to  the  suit 
ic  equity. 

As  relief  in  decimal  matters  is  now  generally  sought  and  granted 
in  the.courts  of  equity,  it  has  been  felt  expedient  for  the  sakq  of 


tbe  kiog,  out  of  which  (he  chancery  was  origioally  derived,  a  petition  will  consequently 
bnnf  ibe  came  and  record  before  them.  See  the  form  of  such  a  petition  AppendiZf 
Mo.  LXXIX. 

*  And  when  an  order  is  made  for  the  respondent  to  answer,  by  a  time  limited,  aad  na 
aoswer  ia  put  in  by  that  time,  upon  proof  made  of  due  service  of  such  order,  a  per* 
cmptorj  day  shall  be  appointed  for  putting  in  the  answer,  without  any  further  notice  td 
kp'teo  to  the  respondents.  Ord.  19  Jan.  17 19.  See  the  form  of  a  respondent's  an« 
Mcr  App.  No.  LXXX. 

f  In  rehearing s  antf  reviews,  new  matter,  we  have  seen,  may  be  added  \  but  in  an 
•ppeal  to  the  house  of  lords  no  new  evidence  is  on  any  account  admitted.  This  court 
beiog  a  distinct  jurisdiction,  which  difU'rs  very  considerably  from  those  instances,  where- 
iaibc  ume  juhsdictipn.  revises  and  cotrects  its  own  acts.  And  it  is  a  practice  unknown 
(tt  oar  law,  (though  constantly  followed  in  the  spiritual  courts)  when  a  superior  court  it 
itviewing  the  sentence  of  an  inferior,  to  examine  the  justice  of  the  former  decree,  by 
•ridcoce,  which  was  never  produced  below. 

X  The  fbrn  of  proceeding  at  the  hearing  of  an  appeal  it  prescribed  by  the  house  to 
Ik,  that  one  of  the  counsel  for  the  appellants  shaU  open  the  cause,  thea  the  evidence  ob 
their  side  shall  hq  read ;  which  done,  the  other  counsel  for  the  appellants  may  make  ob« 
Krrations  on  the  evidence;  then  one  of  the  counsel  for  the  respondents  shall  be  heard, 
and  the  evidence  on  their  side  read,  after  which  the  other  counsel  for  the  respondentt 
ihaU  be  heard,  and  one  counsel  only  for  the  appellants  reply.  Ord.  2  Mar.  1727.  And 
^oted  copies  of  the  respective  cases  of  the  appellant  and  respondent  are  usually  delivered 
Is  the  lords,  previous  to  the  day  appointed  for  the  hearing.  And  by  Ord.  19  Aprtl^ 
i^S,  they  are  to  be  signed  by  tlie  counsel  retained  in  the  cause,  of  which,  only  two 
■t  allowed  00  each  side  in  the  house  of  lords  s  though  any  aiuabei  may  be  engaged  ia 
the  €ourts  below. 
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such  readers^  as  may  not  be  conversant  with  the  principles,  usages, 
and  forms  of  these  courts,  to  lay  before  them  so  much  of  the 
system,  as  is  necessary  to  disclose,  account  for,  and  enable  them 
to  avail  themselves  of  the  several  decisions  of  these  courts,  by 
which  they  may  shape  their  conduct  in  enforcing  or  resisting  de- 
mands of  tithes. 

First  then  as  to  the  parties  to  an  English  bill  for  tithes,  there 
was  a  determination  in  an  anonymous  case*  by  the  Exchequer, 
A.  D.  1631,  to  the  following  effect. 
Rfctor  and        f  ^e  farmer  of  the  impropriate  rector  of  Pancras^  and  the  vicar 

vicar  cannot  . 

jou  in  one    of  that  church  join  in  an  English  bill  in  the  Exchequer  chamber, 
against  several  owners  of  several  lands  in  Kentish  towff,  which  is 
within  that  parish,  and  suggest  divers  moduses  to  be  paid,  some 
of  them  to  the  parson,  and  some  to  the  vicar,  and  that  the  de- 
fendants have  refused  to  pay  them  to  the  farmer  of  the  parish  and 
to  the  vicar,  and  that  they  have  preferred  this  bill  to  avoid  mul- 
tiplicity of  suits.     The  defendants  demurred  to  the  bill.     i.  It 
was  agreed,  that  a  suit  for  tithes  or  a  modus  may  be  in  this  court. 
2.  The  second  doubt  was,  whether  the  farmer  of  the  parsonage 
and  the  vicar  can  join  in  one  suit  for  their  several  duties;  or 
whether  they  ought  to  prefer  several  bills.    And  per  Denham  and 
ff^eston  Barons,    they  ought  to  prefer  several  bills,  because  the 
inheritances  are  now  severed  and  divided,  though  the  vicarage  ori- 
ginally were  derived  out  of  the  parson;ige:  but  it  seemed  to  Da^ 
venport,  C.  B.  that  they  might  join  in  a  bill  in  equity.     But  after- 
wards in  his  absence  the  demurrer  was  allowed,  and  the  plaintiSs 
were  ordered  to  prefer  several  bills. 
Sequestrator       In  1 692,  the  Exchequer  in  Berwick  v.  Swanton^^  resolved  that 
hxm  Tbiir^  *  sequestrator  could  not  bring  in  a  bill  alone  for  tithies,  because  he  is 
tor  tithci.     a  bailiff  and  accountable  to  the  bishops  and  has  no  interest.    In 
'  1713,  in  the:f  Bishop  of  Norwich  v.  Eachard and  another 9  the  Ex- 
chequer confirmed  this  opinion,  where  upon  a  demurrer  to  a  tithe 
bill,  brought  by  the  bishop,  and  Eachard  as  sequestrator,  of  the 
rectory  of  Boaly,  in  Suffolk,  the  bill  charged,  that  the  bishop  was 
bishop  of  the  diocess ;  that  the  rectory  is  within  it,  and  had  beea 
vacant  so  long,  that  the  bishop  sequestered  it;  and  granted  it  to 
the  other  plaintiff,  resolved,  ist,  that  a  sequestrator  caonot  main* 
tain  a  bill.     2nd,  That  the  bishop  and  sequestrator  joining  say 
ooaintain  a  bill.     And  accordingly  the  demurrer  was  ovenulcd. 


*  1  Gwtl.  47a,  Tamer's  MS.  f  9uab.  xqi,  and  i  Wo«d,  a9{, 

%  2  GwU.  sio. 
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In  1723,  in  the  case  of  the  ♦  Bishop  of  London  and  Beaumont  BiUfbrtithei 
V.  KtchoUs,  a  bill  was  preferred  by  the  Bishop  of  London  and  ^^^JjJ^ 
Beaumont f  zs   sequestrator  during    the   incapacity  of  mind  of  tntor  during 
Barefoot  the  then  incumbent,   for  tithe- wood  in  the  parish  of  city  of  ioT 
BirciangeTt  in  the  county  of  Essex :  the  defendant  demurs,  for  JJj'JjJlJjJJ^ 
that  it  does  not  appear,  that  either  of  the  plaintiffs  had  any  title ;  becauw  in- 
and  it;  was  insisted  upon  by  the  counsel  for  the  defendant,  that  ^^^  °   "* 
(now,  since  the  division  of  parishes)  the  whole  right  to  the  tithe 
Was  vested  in  the  rector,  and  the  bishop  had  nothing  to  do  with 
the  right,  (ever  since  the  stat.  Hen.  VIII.  which  relates  to  a  va- 
canqr,}  but  only  to  take  care,  that  the  cure  be  supplied,  and  the 
profits  sequestered  for  that  purpose ;  and  the  other  plaintiiF  was 
only  a  sequestrator,  who,  as  it  appears  by  the  form  of  the  seques- 
tnidon,  and  by  his  own  shewing  in  the  bill,  was  only  an  agent  or 
collector;  besides,  the  incumbent  Barefoot  should  have  been  made 
a  party;  for  possibly,  at  this  time,  he  may  have  recovered   his 
right  senses;  and  if  he  should  exhibit  his  bill,  a  recovery  now 
could  npt  be  pleaded  in  bar  of  his  demand.     Baron  Price  was  of 
opinion,  that  no  decree  could  have  been  for  the  plainriff,  if  it  had 
been  a  sequestration  during  the  vacancy,  nor  can  there  be  in  this 
case:  but  Page  and  Gilbert ^  barons,  were  of  opinion  the  bill  had 
been  well  enough,  if  Barefoot  had  been  a  party,  either  in  person 
or  by  his  committee;  and  the  bill  was  dismissed,  but  witliout 
costs,  the  want  of  parties  not  being  expressly  assigned  as  a  cause 
of  demurrer. 

In  Jones  y.  Barrett  \f  1726,  a  bill  was  exhibited  by  the  vicar  Biihopmuit 
of  fVest  Deant  in  the  county  of  Sussex  against  the  defendant,  Jjlth  kqucs- 
who  was  sequestrator,  for  an  account  of  the  profits  received  during  trator. 
the  vacation :  it  was  objected  for  the  defendant,  that  the  bishop 
ought  to  have  been  made  a  party,  since  the  sequestrator  is  account- 
able to  him  for  what  he  receives  by  the  stat.  28  Hen.  VIII.  The 
court  seemed  to  think  the  bishop  shonid  have  been  a  party;  but 
by  consent  this  cause  was  referred  to  the  bishop  of  the  diocese. 
Nota^  it  was  said  a  sequestrator  could  not  bring  a  bill  alone  for 
tiihcs. 

The  interest  of  a  plaintiiF  in  a  bill  for  tithes  to  qualify  himself 
as  a  proper  party  to  sue,  is  no  unimportant  consideration,  as  ap- 
pears by  the  case  of  tke  \  Archbishop  of  Tork,  and  Doctor  Hayter 
V.  Sir  Miles  Stapleton  and  others,  in  1740. 
The  Archbishop  of  rork  was  entitled  in  jure  ecclesia,  to  the  What  qua. 

lifies  a  party 
*  Buob.  241.  i  BuRb.  192.  }  s  A|k«  136. 


tome  for      rectcTf  of  Milton^  in  Yorkshire ;  and,  in  1733*  granted  a  lease  for 
^     *  three  lives  to  Archdeacon  Hayt^r,  who  made  a  derivative  lease  to 

one  Taylor ;  and  this  bill  is  brought  by  the  archbishop  and  Dr. 
Hayter^  for  an  account  of  tithes  in  kind,  and  to  estaUisb  the  cus- 
tom of  setting  out  of  the  com  in  stoocks  or  stacks. 

It  was  objected)  that  there  was  no  foundation  for  this  bill«  te- 
cause  Dr.  Hayter  having  made  a  lease  to  Taylor^  is  not  entitled  to 
any  accounti  and  cannot  maintain  a  bill  to  establish  a  custom  of 
setting  out  in  stoocks  or  stacks,  which  is  a  mere  right. 

Lord  Chancellor  Hardwicke.  I  am  of  opinion  the  bill  toes* 
tablish  the  custom  is  well  brought  \  and  that  the  person,  who  is 
cntitkd  to  the  inheritance  is  properly  made  a  party,  notwithstand- 
ing the  tithes  themselves  were^out  in  lease  at  the  time,  for  wWch 
the  account  is  prayed ;  for  otherwise  it  might  introduce  great  in- 
convfeniences  by  a  collusion  between  the  lessees  and  the  occupiers; 
and  that  a  bill  may  be  even  brought,  without  praying  an  acccxmt, 
to  establish  a  mere  right  only,  appears  from  the  common  case  of 
bills  for  establisliing  moduses,  and  therefore  shall  direct  an  issue 
to  try  the  custom  of  the  stacks  or  Stoocks. 
PlaintiflF  In  Crathomev.  Taylor*^  ^1^2*  heforethe  lords,  the  respondent 

fonh'hir***  itvHilary  term  172a,  exhibited  his  bill  in  the  court  of  Exchequer, 
title.  against  the  appellant,  stating,  that  WtUiam  Redman^  of  York,  Esq. 

being  seized  in  fee,  or  of  some  other  estate  of  inheritance,  or  pos- 
sessed for  some  long  term  of  years,  or  otherwise  entitled  in  his 
own  right,  or  in  trust  for  his  children,  fViUiam  Rtdman^  Wathn* 
son  Redman,  and  AUce,  the  wife  of  Richard  Atkinson,  in  and  to 
all  those,  the  tenths  and  tithes  of  corn,  grain,  hay,  and  other 
tithes,  as  well  great  as  small,  &c.  yearly  arising  and  growing 
within  the  villages,  fields,  and  hamlets  of  Eastnesse,  &c.  demised 
to  the  respondent,  all  and  singular  the  said  tithes  for  twenty-one 
years,  under  the  yearly  rent  of  20/.  That  by  this  lease,  the  re- 
spondent became  fully  and  legally  entitled  to  receive,  or  othenvise 
to  have  a  satisfaction  made  to  him,  for  all  the  said  tithes,  growii^ 
or  arising  within  all  or  any  the  places  aforesaid.  That  the  appel- 
lant, who  was  owner  and  occupier  of  several  lands,  pasture  and 
meadow,  within  Eastnesse  aforesaid,  refused  to  pay  the  respondeat, 
or  to  make  him  any  satisfaction  for  the  small  tithes  and  herbage 
arising  from  the  appellant's  lands  in  Easternesse  aforesaid,  or  which 
did  grow  or  renew  in  the  year  1721,  out  of,  or  upon  the  said  lands 
and  grounds  \  wherefore  the  bill  prayedi  that  the  appellam  might 
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set  forth  the  particular  quantities  and  values  of  the  said  tithes»  and 
that  the  respondent  might  have  a  satisfaction  for  the  same,  and  be ' 
otherv^ise  relieved  in  the  premises. 

To  this  bill  the  appellant  demurred;  and  for  causes  of  demurrer 
allegedy  that  the  respondent  had  not  by  this  bill  set  forth,  as  he 
ought  to  have  done,  how  fVUliam  Redman^  who  thereby  appeared 
to  be  a  layman,  became  entitled  to  the  tithes  demanded  by  the  said 
bill,  whether  by  grant,  prescription,  or  otherwise,  or  what  estate 
the  said  William  Redman  hfid  in  the  said  tithes,  or  whether  he  had 
power  to  demise  the  same,  or  that  any  estate  in  the  said  tithes  did 
or  could  pass  from  the  said  William  Redman  to  the  respondent. 
For  which  reasons,  and  other  defects  in  the  said  bill  the  appellant 
prayed  the  judgment  of  the  court,  whether  he  should  be  compelled 
to  make  any  further  or  other  answer  thereto,  and  prayed  to  be  dis- 
missed with  costs. 

On  the  i8th  of  May  1723,  this  demurrer  was  argued;  when  Demtimr 
the  court  were  divided  in  opinion;  the  Lord  Chief  Baron  Mon^  ?n«cSe^ 
taiue^  and  Mr.  Baron  Gilbert ^  being  for  over- ruling  it,  and  Mr.  ^^bencwift 
Baron  Price ^  and  Mr.  Baron  Page^  for  allowing  it:  whereupon,  tided. 
according  to  the  course  and  practice  of  the  court  in  such  cases,  the 
demurrer  was  ordered  to  be  over-ruled,  but  without  costs ;  and 
that  the  appellant  should  put  in  his  answer  to  tlie  said  bill. 

From  this  order  the  appeal  was  brought,  and  the  decree  was 
affirmed. 

In  like  manner  In  *  Lowther  v.  Bolton^  I778>  Sir  James  Low^  Plamtiff 
ther  filed  his  bill,  stating,  that  he  was  and  for  many  years  past  had  "j^te'-that^he 
been  seized  in  fee,  and  proprietor  and  owner  of  ail  and  every  the  iscntiiied  i* 
tithes  of  com  and  grain,  and  other  great  and  praedial  tithes  what- 
soever, arising,  growing,  and  renewing,  within  the  manor  and 
parish  of  Askam,  and  the  liberties  and  precincts  thereof. 

The  defendant  demurred,  for  that  the  plaintiff  had  not  shewn 
by  his  bill  any  title  to  the  tithes. 

In  support  of  the  demurrer  it  wasurgcd^  that  the  plaintiff  stated 
no  title  whatsoewr  to  the  tithes,  inasmuch  as  he  did  not  state  that 
lie  was  seized  of  an  impropriate  rector)',  or  of  a  portion  of  th« 
tithes  of  an  extra-parochial  place,  or,  in  fine,  what  was  the  natura 
of  his  title. 

The  demurrer  was  over-ruled  ;  and  it  was  holden  sufficient  to 
fincain  a  bill  for  tithes  to  state  that  the  plaintiff  was  entitled  ta 
tithes  without  more. 

*  3  Gwtl*  IX2&« 
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Same  point       Leigh  V.  Maudsky*,  1 730,  was  to  the  same  effect,  where  abf 
***^™^'     impropriator  by  his  bill  set  forth,  that  in  the  year  1724  he  was 
seized  in  fee  of  all  impropriate  tithes  in  the  township  of  West' 
haughton  in  the  parish  of  Dean  in  the  county  of  Lancaster. 

Upon  the  hearing  he  went  no  farther  in  his  evidence  of  the  title, 
than  that  about  thirty-four  years  s^»  these  tithes  were  reputed  to 
belong  to  the  Andertom  of  Lostock,  under  whom  the  plaintif 
claimed ;  it  was  objected  for  the  defendant,  that  there  was  not  a 
sufficient  title  shewn,  since  the  32  Hen.  VIII.  And  therefore  it 
was  incumbent  on  the  plaintiff  to  shew  how  he  derived  them  out 
of  the  crown. 

But  per  totam  curiam^  if  he  had  set  out  in  his  bill  a  title  under 
the  crown,  and  derived  it  down,  he  must  have  proved  it  as  he  had 
set  it  forth ;  but  rince  he  had  not,  this  proof  was  sufficient. 
Noaifier-  In  Burwell  v.  Coats  +,  1723,  tlie  court  would  not  admit  of  any 

ting  Ibnk  '  difference  between  a  lay  and  spiritual  person,  as  to  the  setting  out 
*|^^"  .    his  title.     Thece  was  a  bill  by  the  plaintiff  as  lessee  of  the  im- 
ritual  aod  a    propriate  rectory  of  Normanby  in  the  county  of  Lincoln ^  under  the 
y vector.     ^^^  ^j^j  chapter  of  Lincoln,  ioT  the  tithe  hay:    it  was  insisted 
upon  for  the  defendant,  that  the  plaintiff  (being  a  lay  impropriator) 
had  not  set  forth  a  sufficient  title ;  and  upon  that  the  long  contro- 
verted question,  whether  there  were  any  difference  between  a  lay 
^nd  spiritual  person  (claiming  tithes)  was  revived.     But  it  was  not 
now  determined  ;  for,  per  curiam,  the  title  was  well  enou^  set 
forth  in  that  case. 

ro/quiffiS'      ^"^  *  '^^^^  ^^  *^*^^  ^y  P^'^''  ^^  "^*  such  an  interest  in  the 

not  a  plain,  tithes,  as  entitlss  him  to  institute  a  suit  for  them,  without  making 

*    °'"  '     his  lessor,  who  was  the  impropriator,  a  party :  as  was  detennined 

Que  owner      .  .  rr^n-  J.  r        %  ^       •'.  ^     e  r^ 

of  lands  io a  m  Htnmngv.  frilhs%,  1762.  In  a  very  recent  case,  1796,  ^Obef- 
J^7y"*j  for  ^^^  ^"^  ^^^^''^  V.  Trinity  College,  Cambridge  and  mod,  the  court 
himieif  and  manifested  the  like  liberality  and  latitude  in  permitting  one  plain- 
Uk\S^l  **'  tiff  to  prefer  his  bill  in  behalf  of  himself  and  others,  to  esoilii 
cootribHtoiy  a  contributory  modus  for  lands  in  a  certain  district. 

fFood,  the  lessee  of  the  college,  having  sued  for  agistment  tidie, 
the  bill  was  to  establish  a  modus.  The  plaintiffs  filed  it  as  owneR 
and  occupiers  of  lands  within  the- township  or  district  of  Tboreskf, 
in  the  parish  of  Aysgarth,  on  behalf  of  themselves  and  the  odKi 
owners  and  occupiers  of  lands  in  the  said  township,  to  establish  a 
contributory  payt^ent  of  6x.  id.  in  lieu  of  all  tithes  of  hay  and 
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agistoient  in  the  township.     It  appeared,  in  fact,  that  the  whole 
township  belonged  to  the  plantiiF  Cbaytort  except  two  pieces  which 
'  belonged  to  persons  not  parties. 

The  defendant's  counsel  objected,  that  this  not  being  a  parochial 
modus,  but  merely  for  a  particular  district,  could  not  be  supported 
by  one  for  hiinself  and  the  other  proprietors,  but  all  must  bjs  par« 
ties.  The  allowing  one  to  sue  for  the  rest  in  cases  of  a  general 
right  claimed  by  all  the  persons,  who  stand  in  the  same  relation  xm 
the  defendant,  as  the  inhabitants  of  a  parish  against  the  rector, 
or  the  tenants  of  a  manor  against  the  lord,  is  to  save  multipli- 
city of  suits,  arising  from  the  whole  parish  or  manor  being  inte* 
rested. 

They  also  argiied,  that  a  contributory  modus  could  not  be  the 
subject  of  such  a  suit.  For  the  ground  of  allowing  one  to  support 
the  interests  of  all,  is,  that  their  rights  are  similar,  and  a  multipli- 
city of  similar  suits  is  avoided  by  it.  Here  the  rights  are  not  si- 
milar, but  the  same  joint  right ;  and  only  one  joint  suit  can  be 
brought  to  establish  the  modus,  in  which  all  the  persons  interested 
must  be  parties. 

They  also  objected  to  the  descriptfbn  of  the  lands  as  a  township 
or  district ;  and  that  the  boundaries  were  not  defined  in  the  bill  by 
abuttals,  nor  by  the  number  of  acres.  In  the  evidence  it  appeared 
to  be  a  township,  and  the  boundaries  were  ascertained  by  the  ma* 
nors,  on  whic[i  it  abutted  on  each  side. 

The  court  over-ruled  the  objections,  and  directed  an  issue  to  try 
the  modus. 

It  is  here  requisite  to  refer  to  the  before  mentioned  case  of  Lajimproi 
Charlton  V.  Charlton^  in  which  a  very  important  distinction  was  JJJn^IJi. 
taken  between  a  penon  setting  up  a  title  to  the  rectory,  and  one,  "t."*!  ««•• 
who  entitles  himself  only  to  the  tithes,  or  any  species  of  thhcs  rn  fe'^ottB 
a  parish.    For  in  the  latter  case  the  plaintiflT  shall  be  holden  to  ^^  ^* 
strict  proof  of  the  title  (o  the  particular  tithes  he  claims.    So  in  cmptiM. 
IVhiMm  v.  Harvey*^  I735»  where  a  bill  was  filed  for  all  tithes 
great  and  small.     The  defendant  insisted  on  the  payment  of  a 
modus  to  the  parson  or  curate.     On  the  hearing  it  was  insisted 
upon  by  the  counsel  for  the  defendants,  that  the  plaintiff,  being  a 
lay- impropriator,  ought  not  only  to  prove  himself  impropriator, 
but  also  the  receipt  of  tithes  in  time  of  memory.     For,  though, 
through  indulgence  to  rectors,  it  have  been  established  that  nullum 
tempus  occurrit  ngi  aut  icckii^,  yet  that  rule  does  not  extend  to- 
lay-impropriators. 
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Reynolds^  Chief  Baron,  Ckrter  and  Thompson^  Barons,  dearly 
held  that  a  ky-impropriator  ^ns  entitled  to  all  the  favourable  pre- 
i^mptionsi  to  which  a  rector  is,  both  with  respect  to  time  aod  ex« 
etnptions ;  and  if  he  prove  himself  impropriator,  it  will  lie  on  the 
defendants  to  prove  their  modus  or  exemption. 

From  the  two  last  mentioned  cases,  as  wtU  as  another,  *Jen^ 
fiings  V.  LefUs,  175$,  it  appears  incontestable,  that  where  ao  im- 
propriator files  his  bill  for  tithes,  it  is  only  requisite  for  him  to  «t 
forth  in  it,  that  he  is  seized  of  the  impropriate  rectory  without  set* 
tmg  forth,  that  he  had  ever  received  tithes. 
f^sHt^w^      Having  considered,  how  far  the  courts  require  the  plaintiiB  to 
dus  not  iiu  have  in  them  such  an  interest  in  the  tithes,  as  shall  endtle  them  to 
^^  *         institute  suits  in  equity,  natural  order  next  suggests  the  consiikn- 
tion  of  the  grounds  or  suggestions,  upon  which  such  bills  oo^  to 
be  preferred,  and  in  what  instances  the  courts  have  or  have  not  en- 
tertained  them.    In  1796,  in  \fFboIasion  and  others  v.  Wright  and 
cthirst  the  case  was,  that  the  liberty  of  Shenton  in  Leiasfersbin, 
lay  principally,  if  not  Wholly,  in  the  parish  of  Market  Seswertk 
It  contained  abput  .1490.  acres.  .  The  plaintiff  fFooIaston  was  lord 
of  the  liberty,  ^nd  owner  ot  the  greatest  part  of  it ;  the  other 
plaintiffs  were  the  tenants  occupying  his  lands  there.    An  imme- 
morial payment  had  been  made  by  the  lord  of  the  liberty  of  the 
rector  of  Sibson^  in  lieu  of  tithes  of  some  part  of  the  liberty,  to 
which  he  was  entitled.    There  was  evidence,  that  the  land  tithe- 
abie^ta  the  rector  of  Slhsdn  was  nineteen  yards  of  land,  about  a 
third  of  the  liberty.     A  money  payment  having  been  also  made 
for  many  years  to  the  rector  of  Market  Boswsrth,  the  locality  oC 
lands  titheable  to  each  was  in  process  of  time  forgotten.    The 
rector  of  Silson  claimed  his.  7/.  a  year.     The  plaintiflfs  admitted 
his  claim.     The  rector  of  Mariet  Bosworth  claimed  and  sued  for 
tithes  of  the  whole  liberty.     The  plaintiffs  filed  their  bill,  praying 
\  that  the  modus  of  7/.  might  be  established ;  that  the  rector  of 

Market  Bosworth  and  the  rector  of  SIbson  might  interplead  as  to 
the  tithes  to  be  covered  by  the  7/.  modus  ;  and  that  a  commission 
might  issue  to  ascertain,  what  lands  in  the  liberty  were  within  die 
parish  rectory  of  Sibsortf  and  what  within  the  other  parish  or  icc- 

-    -  The  rector  of  Sibson  admitted,  that  he  was  only  entitled  to  me 

inodus  in  lieu  of  the  tithes  of  lands  in  the  liberty  due  tb  him. 

The  counsel  for  the  rector  of  Market  Bosworth,  took  the  follow* 
ing  objections  to  the  bill : 
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t.  That  al>ill  will  not  lie  to  establish  a  modiis»  which  is  not 
disputed ;  the  rector  of  Sibson  claims  nothing  else. 

2.  That  the  two  rectors  claiming  different  things^  the  one  tithes 
in  kind,  the  other  a  modus,  could  not  be  called  upon  to  inter- 
plead. 

3.  That  the  conuniSsion  could  not  be  granted. 

4.  That  the  other  owners  of  the  lands  in  the  liberty  ought  to 
have  beeo  parties. 

And  the  court  were  of  opinion  for  the  defendant,  on  all  the  ob« 
jections.     And  the  bill  was  dismissed. 

Courts  of  Equity  will  not  bind  plaintiflS  to  too  close  and  tech-  C«irti  not 
nical  precision  in  demanding  their  rights ;  provided  they  set  £ortb  m  fomu  of 
the  substance  of  their  demands,  the  courts  will  entertain  the  bill ;  ?*«*««• 
and  therefore  Lord  Hardwicke,  in'  1747  determined,  that  the  spe- 
cific word  modus  was  not  necessary  to  be  used  in  laying  a  modus, 
as  in  Richards  v.  Evans,  and  vice  versa  *. 

The  plaintiff,  as  rector,  brings  a  bill  for  payment  of  tithes  in 
kind;  the  defendant  as  owner  of  the  f^rm,  brings  a  cross^bill  for 
estsd>lishing  a  customary  payment  of  7/.  per  annum,  in  lieu  and 
satisfaction  thereof. 

For  plaintiff.  This  modus  is  neither  well  laid  nor  proved,  not 
is  the  day  of  payment  certainly  specified ;  for  want  of  which  a 
modus  was  holden  bad  in  point  of  law  in  the  Exchequer,  Trinity 
term  5  Geo.  I.  because  the  time  of  payment  of  a  modus  ought  to 
be  as  certain,  as  of  the  tithes,  in  place  of  which  it  is  substituted ; 
which  as  to  the  fruits  of  the  earth  is  immediately  on  the  first  sever* 
ance ;  and  a  custom  .uncertain  is  no  custom.  Then  the  payment  of 
such  a  gross  sum  is  an  evidence  against  the  modus,  as  too  rank ; 
for  as  every  modus  must  be  presumed  to  have  commenced  before  the 
time  of  memory,  tht;  many  years  ago  must  have  been  very  near  the 
value  of  the  farm:  it  is  therefore  rather  a  modern  composition,  or 
rent  for  tithes. 

Lord  Chancellor  Hardwicle. 

The  objections  to  the  laying  the  modus  are  of  no  weight  \  for 
neither  in  law  nor  equity  is  there  any  necessity  to  use  the  word  mo- 
dus, as  appears  from  all  the  cases  00  this  head,  as  in  Cowper  v. 
Andrews,  Hob.  39.  Shelton  v.  Montague,  Hob.  118,  and  i  Ven.  3, 
it  being  only  a  technical  term  not  used  in  pleadings  \  in  the  stating 
of  which  Lord  Hobart  was  very  accurate.  The  material  words 
are  so  much  money  paid  in  lieu  and  satisfaction  of  tithes.     As  to 
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the  general  question,  whether  it  be  necessary  to  lay  and  pmve 
a  particular  day  of  payment ;  the  case  in  the  Exchequer  was  cer^ 
tainly  so  deterniined  ;  but  I  remember  that  gave  general  dissatis- 
faction  in  Westminster  HalU  and  abroad,  as  too  nice  to  require 
the  proof  of  a  particular  day ;  and  it  has  been  since  ailjndged  to 
the  contrary*  that  on  or  about  is  siiRicient ;  so  that  they  have  left 
ofF  taking  that  exception  in  the  Exchequer.     Then  it  rests  on  the 
merits ;  and  that  depends  on  the  evidence  on  both  sides,  which  is 
of  two  kinds ;  first,  of  the  fact  and  usage  of  payment ;  secondly, 
such  as  arises  out  of  the  nature  of  this  modus.    If  it  turn  on 
the  first,  it  is  the  strongest  evidence  I  ever  knew  against  payment 
of  tithes  in  kind,  for  which  there  is  no  proof  on  the  part  of  the 
rector:  that,  indeed,  being  the  only  negative,  would  not  prevail  to 
take  away  the  common  right,  that  is  in  the  rector,  if  there  were 
nothing  more  ;  but  in  support  of  the  customary  payment  there  is 
the  evidence  of  some  terriers,  which  makes  a  distinction  through- 
out between  this  and  oth^r  parts  of  the  parish,  where  tithes  were 
paid  in  kind :  and  there  is  the  rector's  own  admission  of  this.  As 
to  the  remaining  objection  to  the  modus,  arising  from  the  nature 
of  it,  as  too  rank,  several  indeed  have  been  overturned  on  this 
point ;  but  the  distinction  taken  from  the  defendant  is  materiali 
that  a  modus  may  be  overturned  for  rankness,  even  at  the  hearing 
of  the  cause,  where  it  is  for  a  specific  thing,  as  a  lambf  &c. ;  be- 
cause the  price  of  the  thing  may  be  found  from  history  and  ancient 
records ;  but  that  is  an  objection  from  a  fact,  which,  because  it 
appears  with  stKh  a  degree  of  certainty,  the  court  determines  with- 
out sending  it  to  be  tried  ;  but  where  it  is  not  for  a  specific  thing, 
there  are  several  other  circumstances  to  be  taken  into  the  considba- 
tion  of  rankness ;  as  the  difference  of  value  in  the  course  of  time. 
The  house  of  lords,  therefore,  sent  a  case  of  this  sort  to  be  trid 
without  over-ruling  it.     If  this  had  come  singly  upon  the  rector's 
bill,  it  should  have  been  without  scruple  immediately  dismissed;  fcr 
that  would  not  have  hurt  the  succession;  nay»  it  would  be  open  to 
the  rector  himself.     But  the  owner  bringing  a  bill  also  to  estd)lish 
a  modus,  that  would  bind  the  successors  in  the  parish ;  and  it  being 
of  consequence,  that  a  great  part  of  the  evidence  arises  iGnom  dK 
rector's  own  admission,  if  the  defendant  insist  on  establidiii^  it; 
the  rector  (unless  he  submit  to  that  decree)  shall  have  an  oppor- 
tunity of  trying  it  at  law.  % 
%Vhcihcr          Yet  in  GooAvjH  v.  W?r/^,  and  vice  versa  *, ,  173^^  thei  £ftd»v 
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ffxs  dismissed  the  cross  bill  with  costs«  which  had  been  filed  for  Uj  the  tin^ 
titablishing  a  modus  layed  as  payable  at  Lammas.    Whereas  it  gf '"JJJ^a*,. 
was  found  by  the  jury*  that  it  was  payable  at  Easter.     But  then 
again,  in  1722*  the  court  expressed  a  diflferent  opinion  upon  the 
necessity  of  laying  the  time  at  which  a  pecuniary  modus  was  pay- 
able,  as  in  Gaddards.  Keble^.     It  must,  however,  be  here  noted, 
that  the  laying  of  a  modus  in  his  answer,  or  pica,  is  as  to  its  ef* 
feet  in  this  regard  the  ssme,  as  when  laid  in  an  original  bill  or  a 
cross  bill.     A  bill  was  preferred  by  the  rector  of  Castle  Eaton^  in 
the  county  of  ff^iUst  for  tithe ;  the  defendant  insisted  upon  several 
tnoduses ;  first,  three-pence  for  every  milch  cow  in  lieu  of  tithe 
milk  ;  odly,  three-pence  for  every  lamb  yeaned  in  the  parish,  (but 
this  was  given  up  as  too  r»nk,  for  ten  tbree-pences  amount  to  the 
piesent  valu^  of  a  lamb ;)  3dly,  one  shilling  for  a  dry  qow  and  ox 
depastured,  jpc. ;  4thly,  one  penny  for  each  dry  sheep  pot  shorn 
ip  the  parish ;  5thly,  three-pence  for  every  colt  fallen.     It  not 
being  alleged  at  what  time  these  moduses  were  payable,  the  de- 
fendant was  decreed  to  account.     The  reporter  conceived  that  to  be 
the  first  instance  in  a  court  of  equity,  that  moduses  were  disallowed 
upon  this  reason  +•   And  the  like  was  done  in  Penrice  v.  Duggard  ;(# 
1722^  wher^  9  modus  of  4/.  toj.  for  all  small  tithes  arismg  on  an 
estate'called  Impney^  was  set  aside,  because  no  day  of  payment  wa^ 
set  forth  by  the  defendant  in  his  answer.     |n  1785,  Lord  Km/m^ 
whilst  master  of  the  rolls,   was  of  a  diS^rent  opinion ;  for  in 
^Andertm  v.  Pavies  andqthers^  a  bill  was  preferred  to  establish 
modiis^  vi^.  tA.  for  a  cow,  \d.  for  every  t^ nth  cs^If,  'id.  an  acre 
for  hay,  and  2^.  for  a  garden.    The  bill  Igid  the  paytnent  on  the 
31st  of  December;  the  evidence  was  of  payment  at  Easter*    It 
was  objected  that  this,  in  a  bill  to  establish  a  modus,  was  fatal. 
The  Master  of  the  Rolls,  Sir  hloyd  I^enyon^   over»ruIed  the  obr  yf^^^g^  g^g^ 
jection,  and  the  defendant  declining  an  issue,  ordered  the  moduses  ^^^^^^^  ^ 
to  be  establised,  and  that  the  plaintiff  should  pay  the  defendants  ^^^^^ 
the  costs  of  the  suit.    This  decree  w^s  in  f^ct  by  consent,  but  his 
honoui-  had  been  of  opinion  in  a  case  ^an4ers  v.  Whitf%  and  Ba-r 
Sel  College,  that  with  respect  tQ  modpses,  ^  to  wiuch  the  vicar 
prayed  no  issue,  he  should  have  costs ;  gnd  as  to  moduses  which 
were  tried  upon  issues,  and  found  against  him|  they  should  be 
established  without  costs, 

*  BimV.  lof , 

"f  Thcfc  wtt  the  tane  reiolutioa  in  Pembtrtom  tnd  Spsrrow  and  otben,  June  7,  I7S4« 
And  io  Sir.  E/§jf  and  Friar^  Feb.  5,  1723-4,  spon  chc  tame  fetsoq  the  timi  not  bfyM 
■ntioDcd,  and  in  wvffai  caiet  tiooe  that  time, 

t  3  B.  E.  L.  4^0.  S  4  (^wil,  ia(^. 
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Oifiimceof  A  difference  has  been  taken  by  the  courts  betrvcen  la^ng  the 
UyiBgft  mo.  ^jujQ  Qf  paying  a  modus  in  an  answer*  and  in  a  cross  bill :  for  ia 
aofweraoda  Gibb  V.  Goodman  and  others ^  1733)  the  bill  was  for  tithes  by  the 
«»•  ^iU.      ^j^j^j  ^f  Bedmimter,  in  the  county  of  Somerset*     The  defendant 

insisted  on  a  modus  of  four-pence  for  the  milk  of  each  cowi  and 
six  shillings  and  eight-pence  for  every  tenth  calf»  for  the  tithe  of  all 
calves.  No  day  was  alledged  in  the  answer,  whichf  accord* 
ing  to  former  precedents,  seemed  to  be  a  fatal  objection,  yet  per 
Mam  curiam,  the  defendants  were  permitted  to  prove  the  day  by 
depositions ;  and  thereupon  the  court  directed  an  issue  to  tiy  the 
same,  with  liberty, to  indorse  ihcposfea. 

The  Lord  Chief  Baron  took  this  distinction,  that  m  an 
answer  the  day  might  be  supplied  by  the  evidence,  so  as  to  be  a 
foundation  for  the  court  to  direct  an  issue ;  butin  a  cross  bill  to 
eistablish  a  modus,  a  day  must  be  expressly  alleged. 

It  was  objected,  that  the  6j.  ZJ.  was  too  rank ;  and  it  was 
not  alleged,  that  any  thing  was  payable,  if  there  were  less  than  ten 
calves;  both  which  seemed  material  objections;  but  the  comt 
thought  a  verdict  might  make  it  good. 

May  the  20th,  17349  this  cause  came  on  again  upon  the  return 
of  the  postea ;  the  jury  found  the  issue  for  the  modus  for  die  milkt 
and  that  the  modus  of  4//.  was  payable  at  Easter ;  so  as  to  tbatf 
the  bill  was  dismissed  with  costs,  both  at  law  and  in  equity  as  to 
so  much.    As  to  the  other  modus  for  calves,  the  jury  found  it, 
but  no  day  when  payable;  but  upon  the  objection,  that  it  was  not 
said,  **  and  so  in  proportion,  if  there  be  a  less  number  than  ten;" 
and  the  jury  not  having  found  it  so  (if  they  had,  quitrt  if  it  would 
have  made  luiy  difFenence)  the  defendants  were  decreed  to  account 
for  tithe  calves,  but  no  costs  *  were  allouxd  on  dtber  side  at  law 
as  to  this  modus,  the  fact  being  for  the  defendants,  the  law  for  the 
plaintiff, 
latitude  lU      Great  latitude  in  laying  moduses  in  a  bill  wras  allowed  by  the 
inn*«iJdui  Exchequer,  in  Gilb  v.  Horrex  f,  1757,    The  defendant  insisted 
in  a  bill.       on  a  modus  of  4J.  for  every  acre  of  grass  cut  and  made  into  hay, 
in  lieu  of  the  tithe  of  hay,  and  brought  a  cross  bill  against  the 
-rector  to  establish  such  modus.     On  the  hearing  it  was  objected, 
that  the  modus,  as  laid,  was  illegal,  in  as  much  as  it  was  nor  sakl, 
**  and  so  in  proportion  for  a  greater  or  less  quantity  than  an 


•  Aceordiof  to  Wood,  a  Vol.147,  the  ptdstiff  bid  his  cwtf  ft  t»  Cl^  iMk  4 

palves. 


Temporal  Courts  §f  Equity.  4fX^ 

Ttus  objoction  was  argued  two  several  days,  and  tlic  court  took 
time  to  con^der* 

The  court  declaredi  that  the  modus  was  sufficiently  set  forth^ 
and  ordered  a  trial  at  law  by  a  special  jury.  Upon  the  trial  the 
modus  was  foundi  and  afterwards  established  against  the  rector. 

In  the  same  cause  the  defendant  stated,  that  there  were  several 
lands  in  the  parish,  which  were  exempted  jfrom  tithes,  and  there 
were  other  hnds,  whereof  the  rector  was  intitled  only  to  a  moiety 
of  the  tithes,  and  the  above  modus' \n  lieu  of  tithe  hay  was  laid  for 
every  acre  of  grass,  except  on  the  lands,  which  were  tithe^freet 
and  those,  for  which  tithes  were  paid  in  moieties.  An  objection 
was  taken  to  the  legality  of  this  modus ^  because  the  defendant  had, 
not  particularly  set  forth  the  lands,  which  he  said  were  exempt* 
or  for  which  tithes  were  du^  in  moieties,  which  he  ought  to  have 
done.    But  this  objection  was  at  the  same  time  over-ruled. 

In  the  like  spirit  of  liberality  and  indulgence  to  suitors,  has  the  Court  will 
court  been  known  to  help  out  and  amend  the  imperfect  manner  of  imperfect*'' 
setting  out  the  moduses  wished  to  be  established.  So  in  Mattock  "*°"*'**^ 
v.Bmuse*,  1763,  a  bill  was  exhibited  by  the  plalntiiF,  as  itn«  dot. 
propriator  of  the  rectory  and  vicarage  of  Termoham  and  Cociin^ton 
in  Devonsbint  for  tithes  of  apples,  (except  for  antient  orchards,) 
in  respect  of  which  the  bill  admits  a  modus*  The  defendant  in 
his  answer*  which  was  very  confused  and  unintelligible,  set  put  * 

die  copy  of  a  paper  writing,  which  he  had  from  the  steward  of * 

Ginjr,  Esq*  containing  an  account  of  a  modus  in  the  parish  of 
Cockington,  (and  which  account  the  defendant  said  in  his  answer  he 
believed  to  be  true ;)  in  which  it  was  said,  "  cyder  od.  per  bogibead.*' 
In  another  part  of  the  answer  he  insisted  that  tithes  of  apples* 
though  gjeown  in  late  planted  orchards,  were  not  payable  in  kind. . 

It  was  urged  for  the  plaintiff,  that  it  did  not  appear  what  the 
modus  was,  which  ought  to  be  set  out  with  some  degree  of  cer- 
tainty, that  the  plaintiff  m^ht  know  what  the  defendant  relied  ont 
and  bow  to  apply  his  evidence. 

i^r  Thomas  ClarkOf  master  of  the  rolls : 

If  it  appear,  that  a  pecuniary  payment  was  made  for  any  sort  of 
tidies,  the  court  will  help  the  imperfection  in  the  manner  of  setting 
out  the  moduSf  and  put  a  sense  upon  the  words  ;  and  accordingly 
directed  an  issue,  to  try  whether  a  modus  of  %d»  per  hogshead  q£ 
cyder  were  payable  throughout  the  said  parish,  in  lieu  or  satisfac- 
tion of  tithes  in  kind  for  such  apples  as  were  used  in  making  cyder« 

*  Amb.  41). 
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TbeoMirtt        In  the  cue  of  Coggan  v.  Lord  Lonsdale  *f  before  lx)rd  Resshn, 

]atc€riymoic  I794i  ^^^  couit  appeared  to  insist  with  more  punctilious  rigour 

pttocfiii<nu    up^n  the  nioduses  being  laid  with  precision.  *  The  plaintiff,  as 

faodotcf       being  seized  in  fee  of  the  impropriate  rectory  of  Laleham,  filed  bit 

with  picdr   IjJh  against  the  defendant  for  an  account  of  tithes  of  hay  and  clover 

arising  on  lands  occupied  by  him  within  the  parish ;  and  the  bill 

alleged,  that  Alexander  Cromleholme,  who  was  vicar  of  the  parish 

of  StaineSt  and  was  made  a  defendant  to  the  bill,  claimed  to  be 

entitled  to  the  tithes  of  hay  and  clover  arising  within  the  parish, 

find  that  the  defendant,  Lord  Lonsdale^  pretended  that  there  was 

some  modus  payable  in  lieu  of  the  tithes  of  hay  and  clover  within 

the  parish ;  and  it  required  the  defendant  to  set  forth  (if  he  set  up 

any  modus,)  to* whom  the  modus  was  payable,  and  also  to  set 

forth  what  lands  he  pretended  were  covered  by  it. 

The  defendant,  Lord  Lensdakf  by  his  answer  said,  that  he  had 
heard  and  believed,  tha^  from  time  immemorial  there  had  been  a 
pertain  ancient  and  laudable  custom  used  and  approved  within  the 
parish,  that  all  the  occupiers  of  land  within  the  parish  had  paid» 
and  of  right  ought  to  pay  at  Michaelmas f  yearly,  the  sum  of  74.  per 
arce,  for  every  acre  of  meadow  land  so  occupied  by  them  within 
the  parish,  in  lieu  of  tithes  of  hay  and  grass  arising  within  the 
parish,  and  the  answer  stated,  that  the  defendants  had  not  had  any 
clover  during  the  tin^e  mentioned  in  the  bill. 

To  this  answer  the  plaintiff  excepted ;  ist,  for  that  the  defend- 
ant had  not  set  forth  to  whom  any  modus,  composition,  rent,  or 
yearly  sum  of  money  had  been  paid  or  payable  in  lieu  of  the  tithes 
of  hay  and  clover;  ad,  for  that  the  defendant  had  not  set  forth  of 
«rhat  particular  lands,  by  name,  descriptions,  and  quantities,  be 
fee  up  any  exemption  or  discharge  from  the  payment  of  tithes,  and 
particularly  the  tithe  of  hay. 

These  exceptions  were  allowed  by  the  master ;  and  his  report 
being  excepted  to,  [they  were  argued,  and  the  lord  chancellor 
was  of  opinion,  that  the  answer  was  insufficient ;  consequently  that 
the  master  had  done  right  in  reporting  it  as  insufficient,  and  that  both 
of  the  exceptions  to  his  report  ought  to  be  over*ruled.  With  re- 
spect to  the  first  exception,  the  defendant  was  certainly  able  to  say, 
and  ought  to  be  made  to  say,  to  whom  the  modus  had  in  fact  been 
paid^  And  with  respect  to  the  other  exception,  the  defendant 
might,  and  therefore  ought  to  set  forth  the  particulars  of  his  own 
lands,  which  he  pretended  were  covered  by  the  modus  he  inastcd 
upon,  although  he  had  irisisted  on  it  as  a  modus  extending  to  all 
bmd^  vyithin  th^  parish.    Ei^ceptions  to  the  report  pver-ruled* 

t  4QwiL  X404.  ^s, 


Tempdral  Courts  cf  Equity.  42S 

The  court  of  Exchequer,  in  1795*  expressed  themselves  more  Howfimn 
explicitly  upon  this  subject  in  the  case  of  Lord  Stawell  v.  Afkim\  ^^^ 
which  was  a  bill  establish  a  modus ;  Burton  objected  that  the  modus 
was  not  properly  set  out»  being  pleaded  as  a  fiu-m-modus«  and  the 
fann  not  stated  to  be  ancient,  and  to  have  immemof ially  consisted 
of  the  same  parcels  as  at  present.  These  averments  he  contended 
to  be  necessary,  and  that  they  had  often  been  so  declared  by  Mr. 
Baion  Perrot.  The  defendant  is  not  bounden  to  pick  out  the  mean- 
ing of  the  plaintiff  by  any  inferencis.  The  bill  must  state  ex- 
pressly the  case  to  be  answered. 

PartriJge  and  Plomer  for  thp  plaintiffs,  argued,  that  the  bill 
contained  every  necessary  allegatioii.  It  set  out  the  farm,  with 
all  its  parcels,  the  number  of  acres,  and  the  abuttals  of  each 
close ;  and  averred,  that  the  modus  had  immemorially  been  paid 
for  the  said  farm*  This  allegation  can  only  beisupported  by  prov* 
ing,  that  the  farm  is  ancient,  and  has  immemorially  continual  the 
same  as  it  is  now. 

Macdonald^  Chief  Baron. — ^This  seems  to  me  to  be  in  sense  a  ' 
suflkient  averment  of  its  being  an  ancient  farm.     If  it  had  not 
itnmemorially  continued  the  same,  the  modus  could  not  have  im- 
memorially been  paid  for  the  same  farm.    The  exclusion  of  any 
other  supposition  seems  a  sufficient  averment  of  the  fact. 

Hothanty  Baron. — It  is  very  true,  that  in  bills  to  establish  a 
modus*  it  is  necessary  to  set  forth  with  certainty  the  case,  which 
the  defendant  is  to  answer ;  but  here  he  must  see,  that  the  anti- 
quity of  the  farm  is  a  necessary  part  of  the  plaintiff's  case  as  stated 
in  the  bill.  No  precise  form  of  words  seems  necessary »  if  the 
meaning  be  clear. 

PenjTit  Baron.— ^Mr.  Burton  has  stated  very  correctly  the  opi- 
nion of  the  late  Mr.  Baron  Perrot.  In  a  bill  to  establish  a  modus» 
the  plamtiff  must  state  his  case  clearly*  and  can  only  recover  ac- 
cording to  his  allegations.  The  being  an  ancient  farm  is  a  neces* 
sary  part  of  the  present  case*  and  ought  to  be  distinctly  averred* 
and  not  left  to  be  drawn  as  an  inference  from  other  averments ;  and 
the  practice  has  always  been  accordingly. 

The  p<Mnt  being  neserved  upon  this  difference  of  opinion  this 
day, 

Pirryn^  Baron,  said,  that  upon  further  conaderation  he  acquies- 
ced in  the  opinion  of  the  other  barons. 

In  Nashv.  Thomi^  1789,  two  bills  were  filed  by  the  recr 
tor  of  Isong  Burton,  with  the  chappelry  of  Holmst,  ags^inst  the 

*  %  Aost  56^  i  4  GwU.  ij%^ 


dcfiaidant  and  occtipier  of  the  lands  m  the  parisbt  the  one  for  tbe 
lithe  of  lambsi  the  other  for  hay  and  wool.    To  the  first  bill  the 
defence  was  in  sabstance  9$  follows :  **  that  I4x.  2^.  had  been  im* 
memorially  paid  by  the  oceopier,  &c.  in  lieu  of  all  tithe  excqa 
corn  and  graini  and  except  the^  tithe  lawfully  payable  to  the  vicar 
for  an  e^n/i  and  lands  called  Taylor* s,  part  thereof  being  in  the 
defendant's  occupattoD»  for  which  he  payed  los. ;  part  in  A's  oc- 
cupationt  for  which  he  payed  31.  34/. ;  and  the  remainder  in  B't 
occupation^  for  which  be  pajfed  i  id.  noaking  together  14^.  o/U* 
Similar  moduses  were  stated  as  to  six  or  seven  cdier  farms,  »d 
an  allegsitioni  that  no  tithe  in  kind  had  been  ever  paid  (excppt 
as  aforeaaid.)    The  defence  to  the  other  bill  was  to  this  c£ct: 
**  that  the  defendant  had  paid  no  tithei  nor  had  any  been  yielded 
to  any  jector ;  therefore  the  defendant  believed  the  estate  exempted 
and  discharged  immemorially»  though  he  could  not  set  forth  by 
what  means**!    The  court  decreed  an  account  in  both  bills  widi 
costs;  in  the  firsts  being  of  opinion,  that  the  modus  was  bad.  fat 
want  of  distinguishing  what  tithes  were  covered  by  it ;  that  is» 
that  all  tithes  (except  com  and  grain,  and  except  the  tithe  due  to 
the  vicar  was  not  sufficiently  certain :)  in  the  ad>  because  the  de- 
fiaE^  was  laid  in  a  prescription  in  non  decimando. 

In  Atkins  v.  L$rd  fVilhughby  De  BrJu  and  others  \  1794,  to 
a  bill  filed  by  the  rector  for  tithes,  (and  for  a  commission  to  as- 
certaia  boundaries,  as  to  which  it  was  dismissed,}  the  defimdanls,   , 
Lord  fFiUmghiy  aiid  his-  tenant  Goodcheapt  set  up  an  immmoruti 
faynuntf  due  and  payable  by  the  owners  ot  occupiers  of  those  lends  ^  bf 
way  of  modus,  or  composition  for  the  small  tithes  of  their  hnd  \  it 
consisted  of  340  acres,  and  was  stated  to  be  an  ancient  &rm 
settled  by  a  parliamentary  entail  on  the  £unily  of  Lord  ff^iUo^gUy, 
in  the  37  H.  VIIL    No  evidence  was  produced  of  any  actual 
agreenoent  for  a  composition  having  been  ever  made.    The  ex- 
istence of  the  payment,  as  far  back  as  could  be  traced,  was  dcaily 
proved.     Sir  Thomas  Hatton,  lessee  of  the  rectory  under  the  j^n- 
tiflF)  had  recdved  this  composition.    The  plaintiff  himself  never 
did,  nor  did  Goodcbeap,  the  occupier  of  the  farm,  ever  pay  it, 
having  come  into  possession  but  a  few  months  before  the  bill  was 
filed.     He  insisted  on  the  payment,  as  being  good  at  least  as  aa 
annual  composition!  to  determine  which  no  notice  had  been 
given. 

Graham  and  Riehardst  for  the  plaintiff,  contended,  that  this 
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modus  was  not  set  forth  with  sufficient  certainty;  it  was  pleaded 
as  I  modus  or  condition ;  whereas  the  claim  of  exemption  set  up» 
bciflg  against  common  right,  must  be  accurately  defined. 

The  pigment  is  said  to  be  due  from  the  owners  or  occupiers/ 
This  leaves  the  clergyman  uncertain,  to  whom  he  shall  resort  for 
the  recompence  he  is  to  receive  for  his  tithes ;  each  may  shift  it 
upon  the  other. 

Macdonaldf  Chief  Baron*   To  the  modue  set  up  in  this  case  se-  Gitaterac* 
vcral  objections  have  been  taken:  first,  it  has  been  argued,  that  it  quiitdia 
is  not  laid  with  sufficient  certainty  to  found  a  decree:  and  if  this  *<>^^s»«* 
were  a  bill  to  establish  these  nioduses,  that  might  be  the  case;  but  bill  than  la 
loan  answer,  such  strictness  is  not  requisite;  if  it  appear,  tlntt  there  *'^°'^**'' 
is  a  good  defence,  that  is  sufficient.    And  in  a  similar  bill  by  the 
same  plaintiiF  [Atkins  v.  Hattorif  Bart^  and  others  *,)  the  like  de^ 
fence  was  set  up,  when  the  counsel  for  the  plaintiff  insisted,  that 
the  exemption  set  up  as  a  modus  or  composition  real  was  bad  for 
uncertainty ;  but  the  court  held,  that  as  it  was  stated  to  have  been 
immemorially  paid,  there  was  a  sufficient  certainty  for  a  defence  t 
^though  hod  it  been  a  InII  to  establish  a  modus,  greater  accunuy 
m%ht  have  been  required. 

Some  different  li^t  was  thrown  upon  this  question  in  1778,  in 
Fysov.  Duntzoft  though  the  court  in  that  case  came  to  node* 
cision.  It  was  a  bill  for  vicarial  tithes,  to  which  moduses  wem 
sst  4ip  for  four  farms.  Kenyon  objected  to  the  manner  of  laying 
the  modtjs  for  want  of  first  stating^  that  **  there  is  acertain  ancient 
hrm  consisting  of  so  and  so/'  in  order  to  apprise  the  plaintiff  of 
what  the  claim  precisely  extended  to.  The  answer  only  stated,  thai 
the  defendant  was  o%vrur  of  an  estate  called  H.  and  so  on. 

Macdamld  for  the  defendant  said,  that  the  certainty  was  sup* 
plied  by  the  plaintiff's  bill,  which  stated,  that  these  four  estates 
consisted  of  200  acres,  and  the  defendant  admitted  hiaaself  to  be 
owner  of  these  estates  VTith  the  qualification. 

Heath  Scijt,  S.  S.  insisted,  that  it  was  not  necessary  to  lay  it 
more  certainly,  because  it  needed  not  to  be  proved :  it  would  have 
been  good  if  laid,  ''  more  or  less;'*  if  so  it  was  certain  enough. 
It  is  not  necessary  to  state  the  number  of  acres  in  particuhr. 

Kenyon  in  reply  said,  it  was  convenient,  that  certainty  should  be 
attained,  because  as  it  is  to  deprive  the  vicar  of  a  quantity  of  tithe, 
it  should  be  known  what  that  quantity  is.  Nor  is  it  certain* 
faking  the  bill  and  answer  together;  because  hoe  are  several 
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modusesi  and  it  is  necessary  to  know  to  how  much  each  pan!- 
cular  modus  applies.  As  to  the  parki  it  is  always  stated  to  be  an 
ancient  park.  The  word  immemorial  is  applicable  in  the  answer 
to  the  payment  only*  and  not  to  the  land*  He  dted  Bunuell  v» 
(Mies,  Bunb.  129,  as  in  point. 

Lord  C.B.  The  use  of  stating  the  number  of  acres  is  to  as- 
certain the  land:  if  it  be  ascertained  by  other  means,  the  end  is 
answered.  The  question  is,  wKether  that  be  here  done  r.  It  is  not 
so  uncertain,  as  the  case  in  Bunbury^  for  there  only  a  farm  was 
mentioned  without  a  name,  I  therefore  doubt  upon  it. 

The  other  barons  thought,  that  the  name  did  not  give  suffideot 
certainty,  and  that  it  was  not  supplied  by  the  bill. 

The  cause  stood  over  with  leave  to  amend.  Note,  Ktftyon 
thought  it  a  very  critical  objection,  and  Heath  found  two  or  throe 
authorities  against  it  the  next  day,  but  the  merits  being  against 
him,  they  were  not  mentioned. 

In  like  manner  did  the  court  think  upon  the  degree  of  certainty 
necessary  in  an  answer  to  describe  the  particular  lands,  to  wbidi  a 
m<)dus  applied,  in  the  case  of  Croft  v.  Ayre  and  Bosky  ^^  1790, 
where  to  a  bill  for  tithes,  the  defendants  admitted  the  rector's  right 
to  tithes,  except  in  the  township  of  Risby^  which  consists  of  930 
acres  or  thereabouts  of  inclosed  lands,  whereof  ist,  certain  parts 
are  demesne  of  the  manor  or  lordship  of  Risby,  and  contain  156 
acres  or  thereabouts ;  and,  other  parts  are  ancient  inclosures,  and 
contain  43a  acres  or  thereabouts;  and  3rd,  the  remainder  are  34$ 
acres  or  thereabouts ;  they  insist  upon  an  immemorial  custom^  that 
the  owners  and  occupiers  should  pay  the  rector  yearly  at  MkboA' 
maSf  in  lieu  of  all  tithes,  offerings,  payments,  dues,  and  duties^ 
sum  and  things  increasing,  happening,  &c.  the  several  andent 
payments  or  moduses  following,  viz.  ist,  for  the  demesne  lands, 
3/.  2s.  For  the  ancient  inclosures,  1/.  loj.  31/.  For  all  the  land 
in  Itisby  accustomed  to  pay  tithe  in  kind  12/. ;  which  amounting 
together  to  16/;  ioj.  have  been  inimemoriaUy  paid  after  allowing 
the  bnd  tax,  amounting  sometimes  to  |/.  and  sometimes  to  i/.  4^« 
as  a  modus  in  lieu  of  all  tithes,  &c*  within  the  said  several  lands; 
that  the  defendant  i/jir/ occupies  an  ancient  farm  called  Tmtm  Farm, 
viz.  a  messuage  and  279  acres  of  land,  being  part  of  the  said  se- 
veral lands  covered  by  the  said  moduses  some  or  one  of  them,  and 
particularly  part  of  the  demesne  part  of  the  ancient  enclosures,  aiid 
pgrt  of  syph  othpr  lands»  but  difficult  to  distinguish  how  much  aq4 
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which  of  each;  but  she  believes  70  acres  of  demesne,  and  110 
acres  of  ancient  inclosures:  that  the  defendant  Bat'Iey  occupies  an 
ancient  £irm  called  Baileys f  viz.  a  messuage  and  105  acres  of  land ; 
that  be  is  under  the  like  difficulty  of  distinguishing  how  much  of 
each  species  of  lands,  but  believes  forty  acres  of  ancient  demesne^ 
and  fifty  acres  of  ancient  inclosures:  they  denied  that  tithe  was 
ever  due  or  paid  in  this  township  from  time  iromemorial,  &c.  but 
they  do  not  allege,  that  the  modus  was  ever  paid  or  tendered  by  any 
one.    The  Chief  Baron  asked,  whether  the  defendants  had  by  the 
answer  ascertained  the  three  difFeretit  species  oT  land;   which 
being  answered  in  the  negative,  he  observed  it  was  impossible  to 
diiect  issues  upon  any  of  these  moduses;  though  he  wished  to 
assist  the  defendants  out  of  the  difficulty  of  having  tacked  the 
third  to  the  two  others;  if  a  decree  were  pronounced  for  an  ac- 
count only  of  the  third  description,  when  the  rector  came  for  his 
tithesr  the  occupier  might  say  not  these  are  demesne  or  old  in« 
closures.     All  the  court  being  clearly  of  the  same  opbion,  decreed 
an  account  of  all  the  tithes  demanded  by  the  bill  with  costs,  but 
without  prejudice  to  any  future  claim  to  the  benefit  of  the  mo^ 
duscs  defectively  set  forth  in  the  answer. 

In  the  case  of  Scoii  v.  Allgood  and  others 9  and  e  contra ^  1792  *,  Caie of  J^ff 
the  original  bill  in  this  cause  was  filed  by  Dr.  Scott^  as  rector  of  ujj^tS^ 
the  parish  of  Simontum,  in  the  county  of  Northumberland^  2!ffdnsi 
the  defendants  for  an  account  and  payment  of  a^stment  tithes; 
stating  the  defendants  to  have  been  in  the  occupation  of  farms» 
widiin  the  parish,  of  the  different  denominations  mentioned  in  the 
bill. 

The  defendants  by  their  answer  insisted  on  a  modus  in  lieu  of 
agistment  tithe ;  and  they  filed  a  cross  bill  against  the  rector,  pray- 
ing, that  the  modus  might  be  established.    The  modus,  which 
was  laid  in  the  same  way  in  the  answer  to  the  original  bill  and 
in  the  cross  bill,  was  thus  stated :  the  defendaqts  stated,  that  they 
were  respectively  in  the  occupation  of  ancient  farms  (naming  them) 
within  the  parish  of  Simonbum :  that  the  parish  of  Simonbum  was 
•  divided  into  two  districts,  viz.  the  district  of  Simonbum^  and  the 
district  of  BtUingham:  that  the  whole  of  the  district  of  BeUhtgham 
consisted  of  ancient  farms ;  and.  that  the  whole  of  the  district  of 
Simonbum  before  allotments  were  made  under  an  act  of  parlia« 
oient  for  inclosing  certain  moors  or  commons  wid)in  the  district* 
which  act  is  particularly  mentioned  in  an  answer^  consisted  of 
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ancient  fansi  or  of  several  moors  or  conrnioiiSi  upon  whkh  the 
tenants  or  occupiers  of  the  said  ancient  farms  had  respectively  a 
fi^t  flf  conamon  for  their  commonable  cattle,  as  appendant  or 
appurtenant  to  such  their  respecuvo  farms ;  that  from  time  imm^ 
fliorial  within  and  throughout  the  whole  district  of  SimcnkuHf  and 
within  and  throughout  the  whole  district  of  BiiUngham,  the  aum 
■of  id.  for  each  and  every  ancient  farm,  (except  a  farm  called 
Tukits,  far  which  a  general  modus  in  lieu  of  all  tithes  was  paidi) 
within  the  said  districts,  had  been,  and  then  was  annually  at  EdsUr 
■constantly  and  invariably  paid,  and  payable  by  the  ovnner  or  oc- 
cupier for  the  time  being,  of  each  and  every  of  the  said  ancient 
fiirms,  and  the  buids  and  grounds  thereunto  respectively  bdongjo^ 
to  the  rector  of  the  said  parish  of  Simonbum^  for  the  tiroebdngi  io 
Ceu  and  full  satisfaction  of  the  tithes  of  all  grass  yearly  growiii^ 
and  renewing  upon  the  said  ancient  farms,  and  lands,  and  giouads 
fheretmto  respectively  belonging,  whether  such  grass  were  made  oi 
cm  mto  bay,  of  a^ed  by  barren  or  unprofitable  cattle. 

The  ttctkyCf  by  his  answer  to  the  cross-bill,  admitted,  diat  he 
received  the  sum  of  id.  aiinually  from  the  {rfaintifis,  in  fieu  and 
satisfaction  of  all  tithe  hay  growing  on  the  farms  in  the  oocupa- 
^'  '  tion  of  the  plaintiiB*  * 

The  counsel,  for  the  rector*  insisted,  that  the  modiis  could  not 
be  established  as  laid  in  the  cross  bill :  that  these  beii^  modoses, 
which  were  to  cover  particular  farms,  the  plaintifB  oiig^t  to  hate 
staled  the  boundaries  and  the  particular  quantities  of  land  of  each 
fiirm>  which  they  alleged  were  covered  by  such  moduses;  vrtieicas 
here  they  had  merely  alleged,  that  they  were  in  possession  of  sudi 
ancient  farms  (naming  them)  but  not  stating  the  quantity  of  landi 
of  which  any  of  them  consisted,  or  the  boundaries  of  any  of 
ihem. 

The  opposite  counsel  admitted,  that  where  a  Ull  was  filed  to 
establish  a  modus  for  a  particular' farm,  it  ought  to  state  the  <piaa- 
lity'and  limhs  of  the  fitfm ;  because  the  eflcct  of  ^  tlcutttsiab- 
lishing  such  a  modus,  would  be  to  exempt  those  panicular  bads 
from  ^e  payment  of  tithes  in  kind:  but  that  the  modus  hoe  ia* 
sisted  on  was  a  parochial  modus  for  every  ancient  farm  fbroughoot 
the  parish,  and  a  dectro  establishing  it  would  only  establish  a  ge- 
neral ctistom  but  would  not  exempt  any  particular  lands:  anddK 
occupier  of  lands  within  the  parish,  who  would  avail  hioasdf  of 
*  the  modus,  must  shew,  that  the  farm  he  occupied  vras  an  ancient 
farm,  and  of  what  lands  it  consisted :  that  a  case  perfectly  ana- 
logous to  this,  was  that  of  a  bill  to  establish  a  modus  for  every 
ancient  orchard  or  garden  in  a  parish :  that  in  Such  a  biUf  it  could 
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not  be  necessary  for  the  plainttfllli  to  state  the  number  of  acres  and 
boundaries  of  their  own  orchards :  that  the  modus  being  for  ali  or- 
chards, if  it  were  necessary  to  state  the  partkular  boundaries  of  any,  i( 
must  be  of  all  the  orchards  in  the  parish,  which  it  would  be  impos- 
sible  for  the  pliiimiiB  to  do :  and  so  in  the  present  case;  the  modus 
being  for  all  ancient  farms,  if  it  were  necessary  to  describe  any,  the 
(^intiiB  must  describe  the  boundaries  and  quantities  of  all  ancient 
farms,  those  of  the  occupiers,  who  are  not  before  the  court,  as  well 
as  then  own  :  that  the  court  had  already  considered  this  modus  as  a 
parochial  modus  by  ordering  the  cross  bills,  which  were  originally 
three  in  number,  to  be  consolidated;  for  if  they  were  to  be  con* 
sidcitd  as  distinct  farm  moduses,  there  could  be  no  reason  for  con- 
solidating them,  and  the  plaintiffs  in  some  pf  them,  were  by  those 
means  deprived  of  the  benefit  of  the  testimony  of  the  plahitifis  iti 
the  others  of^hem,  who  might  have  been  witnesses ;  that  the  rector 
admitted,  that  k  penny  was  payable  by  each  farm  for  hay,  and  if 
there  were  no  uncertainty  as  to  that,  there  could  be  none  in  the 
same  modus  extending  to  agistment,  which  was  the  real  question 
between  the  parties. 

Eyrt  C.  B.  This  is  not  a  parochial  modus,  nor  any  thing  iifce 
it.  It  is  essential  when  this  sort  of  modus  Is  established,  that  the 
kector  should  know  what  are  the  {particular  lands  covered  by  it. 
He  will  not  know  where  to  resort,  even  for  the  payment  of  the 
modus,  unless  he  know  what  lands  are  covered  by  ft.  The  case 
"of  orchards  I  think  does  not  assist  you.  It  is  true,  that  in  a  bill 
to  establish  such  a  modus,  the  plaintiff  need  not  set  out  the  quan- 
tities and  boundaries  of  their  orchards:  but  that  is  very  different 
from  an  ancient  farm.  The  name  of  an  orchard  is  in  the  nature 
of  the  descriptiofl  of  the  thing,  and  the  merei  inspection  will  help 
to  ascertain  what  is  an  ancient  orchard.  However,  though  it  be 
impossible  td  establish  the  modus,  as  laid  in  the  cross  bill,  which 
is  an  application  for  the  extraordinary  assistance  of  this  court,  it 
may  be  a  very  difierem  consideration,  whether  the  modus,  as  laid 
in  the  answer,  may  not  afford  such  a  defence  as  should  prevent  the 
plabtiff  from  having  an  account  of  tithes. 

The  rest  of  the  court  were  of  the  same  opinion. 

If  a  vicar  prefer  his  btU  for  vicarial  tithes,  he  needs  not  set  forth  Vicar  tutt^ 
how  they  become  due*  as  in  Butimv,  Honey^^  1658.     In  an  JutSc!"^ 
En^h  bill  for  vicarage  tithes  in  some  towns  in  K<tet,  the  plain- 
tiff did  not  set  forth  in  his  bilU  how  they  became  due  to.  him, 

*  Hard.  139. 


432  OJ  Tithe  Suits  in  tht 

^Mrhethcr  by  prescription  or  endowment,  as  he  ought  tohavedone^ . 
and  exception  was  taken  to  this  at  the  hearing,  after  answer  mi 
depositions.  And  the  exception  overruled,  because  the  defendant 
does  by  his  answer  admit  him  to  be  a  vicar,  and  that  the  tithes  in 
question  are  his  due ;  but  insists  only  on  payment  and  satis&ctioOf 
^od  nota  says  the  reporter  \  for  it  has  been  often  ruled  cootnij>  it 
being  the  ground  and  foundation  of  the  plaintiff's  title. 

To  the  like  effect  was  the  case  of  Stom  v.  LiuBowe  and  ^hm\ 
i662i  wherein  a  bill  for  tithes  due  to  the  complainant,  as  vicar 
and  incumbent  of  in  Essex,  the  complainant  did  not 

shew,  how  he  was  entitled  to  them,  viz.  by  prescription,  ccdoir- 
ment,  or  otherwise ;  and  the  court  held  it  good  notwithstaodiog. 
As  well  in  an  action  at  law  for  tithes  tipon  the  statute  of  2  Ed.  VI. 
the  plaintiff  is  not  obliged  to  set  forth  his  title,  fuod  nota  sajfs  the 
reporter;  for  it  is  against  many  precedents  in  this  court,  which  I 
*    havt  known  of  Demurrers  for  that  cause  held  to  be  good. 

So  also  was  another  case  in  1722,  Pje  v.  Reaf,  which  wast 
bill  by  a  vicar  for  tithes ;  the  defendant  admitted  in  his  answcTf 
that  the  plaintiff  was  intitled  to  all  sorts  of  tithes,  but  insisted 
upon  a  special  exemption;  upon  this  admission  the  plaintiff  wis 
not  obliged  to  shew  any  special  title  either  by  endowmeat  or  pit- 
scription,  which,  otherwise,  he  ought  to  have  done. 
Defenaanu        Defendants  are  not  so  strictly  holdcn  to  precision  in  descrihing 
kHprccifioa  or  defining  the  rights,  which  they  set  up  against  the  claims  of 
tiffiT inUu    plaintiffs,  as  the  plaintiffs  are  in  setting  out  their  demands,  for  it 
f^vg  forth      seems  to  be  considered  sufRcicnt  in  an  answer,  to  give  the  plain- 
tiff notice  of  the  general  nature  of  the  case  to  be  nade  a^nst 
him.     In  Bakers.  Atbiil^,  1794,  a  bill  was  exhibited  for  tithes; 
and  objections  were  taken  to  the  answer,  as  being  too  loose;  it  in- 
sisted on  a  modus,  without  averring  it  immemorial,  and  admittingy 
that  the  defendant  did  not  know  how  long  it  had  subsisted,    h 
was  not  stated  at  what  time  the  modus  was  payable.     The  modus 
was  stated  to  be  far  cows,  milk,  and  calves;  ag^tment  tithe  was 
admitted  in  another  part  of  the  answer  to  be  due,  which  wastheio- 
fore  insisted  on  as  contradictory  to  the  modus  set  up. 

Macdonald^  Chief  Baron.  I  f  this  were  a  bil  1  by  the  landholder  H 
establish  the  modus,  we  should  tie  him  down  to  an  accurate  state- 
ment of  his  claim ;  for  he  is  bounden  to  know  it  before  be  brii^ 
it  into  court:  but  in  an  answer,  the  tenant  is  brought  withios 
limited  time  to  answer,  whether  he  have  any  defence  to  make,  aod 

a 
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if  he  give  such  a  statement  as  will  inform  the  plaintiff*  of  the  ge* 
neral  nature  of  the  case  to  be  made  against  himi  it  is  sufficient* 
The  objections  were  overruled* 

In  ff^oody.  H^ray  and  otben,  I796»  Loid  Chief  Baron  Mrc- Loid  Chief 
dsnald  upon  a  loose  defence  of  the  like  nature  set  up  to  a  bill  for  Jj^^j^J^*^* 
tithes,  thus  spoke.   .  The  question  submitted  to  the  court  is,  oion  upon 
whether  the  answer  of  the  defendants  have  defined,  with  reasonable .  of\  defe^ 
precision,  the  ancient  estates  in  respect  of  which  their  several  mo-  "^'^  ■«*- 
duses  are  claimed?  They  have  not  given  any  description  of  the 
particular  closes  holden  by  them,  otherwise  than  as  lands  of  cer- 
tain extent ;  they  do  not  name  the  parcels,  nor  describe  their  boun* 
daries.     It  js  impossible  therefore,  upon  this  answer,  to  say  which 
are  the  lands  ascribed  by  them  to  each  ancient  estate,  and  covered 
by  the  modus  attaching  upon  it.  •  The  description  of  the  ancient 
estates,  of  which  these  lands  are  supposed  to  be  parcel,  is  equally 
indefinite.     They  are  not  named  nor  described  by  boundaries,  nor 
even  by  the  names  of  the  tenants  of  the  other  portions  of  those 
estates.     All  we  know  of  them  is,  that  they  lie  in  some  part  of 
the  township  of  T. ;  but  there  is  no  clue  to  lead  us  to  discover 
their  particular  locality.     It  is  very  true,  that  In  an  answer  con- 
siderate indulgence  is  shewn  in  setting  forth  the  defence,  and  the 
evidence  here  makes  the  case  more  intelligible ;  but  the  defendant 
is  not  to  lie  by  in  his  answer,  and  give  a  blind  description,  which 
the  plaintiff  cannot  meet.     There  must  be  such  reasonable  pre* 
cision  in  the  description,  as  would  enable  a  sheriff"  to  give  pos*. 
session  of  the  closes.     Would  this  description  be  sufficient  for. 
that  purpose  ?  No  issue  could  be  directed  upon  this  defence.    The 
issue  is  in  general  in  the  words  or  nearly  in  the  words  of  the  an- 
swer ;  but  here  there  is*no  description  at  all  of  the  place  covered 
by  the  modus.    There  is  nothing  therefore  to  try  by  an  issue. 
Where  there  is  an  inaccuracy  in  the  answer  in  describing  the  de- 
fence, an  indorsement  on  the  postea  may  remedy  the  error  2  here 
the  description  is  totally  wanting ;  an  indorsement  therefore  could 
net  assist  the  case. 

In  Langbam  v.  Sparflflwe  and  others,  parishioners  of  St.  Helens,  9"*  ^ 
London  ♦,  1658,  to  an  English  bill  for  tithes  of  certain  houses  in  uJdJT. 
Londor^  according  to  the  act  of  37  H.  VIII.  c.  12.  and  to  have 
a  discovery  of  the  improvements  of  rent ;  the  defendants,  in  their 
an8>|rers,  set  forth  a  customary  payment  in  lieu  of  all  tithes ;  and 
exception  was  taken  tp  their  answers,  because  they  did  not  di»- 
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cover  their  retits  *i  but  relied  upon  their  answer  de  m9d$  Jeciman£» 
And  the  court  held,  that  the  modus  being  alleged  no  otherwise  than 
by  way  of  answer,  they  ought  likewise  to  have  set  forth  the  par- 
ticulars of  their  rents,  and  answered  to  all  parts  of  the  bill;  tftit, 
if  the  defendants  had  pleaded  it,  they  need  not  have  ^Uiswered  ta 
any  other  matter.  And  so  it  was  ruled,  though  objected,  that  if 
the  proofs  were  against  them  upon  the  modus,  they  mi^t  diea 
answer  upon  interrogatories,  to  the  particulars. 

^fcSi'^m*.      ^^^  ^^"^  °^  Exchequer  in  1721,  gave  the  reason,  why,  in 
duMstheiM.  pleading  a  nvodiis,  the  value  and  quantities  must  be  set  forth.    la 
qua otuiea  to  Gumky  V.  Fofitbroy  +,  the  vicar  preferred  his  bill  for  tithes ;  the  de- 
WKt  forth,  fendant  pleaded,  that  the  plaintiiF  employed  a  petson  to  collect  the 
tithes,  and  that  he  the  defendant  paid  the  collector  5/.  and  did  not 
set  forth  quantities  and  values;  so  the  plea  was  overruled  with 
costs;  for  this  court   never  admits  a  plea,  even  of  a  modus,  to 
cover  the  discovery  of  quantities  and  values,  because  the  defendant 
may  die  before  they  go  to  examination,  and  then,  tithes  lying  only 
in  the  personal  knowledge  of  the  party,  there  would  be  no  way  of 
coming  to  the  knowledge  of  the  particulars:  and  the  case  in 
Hardress  was  denied,  and  it  was  said  it  had  often  been  so.     So 
was  it  also  decided  in  Bahr  v.  Planner  and  others '^^  1 722,  where, 
in  a  bill  for  tithes,  an  exception  was  taken  to  the  answer,  that  the 
defendant  did  not  set  forth  quantities  and  values ;  the  defendant 
sets  forth  what  titheable  matters  he  had,  and  says,  he  had  no 
other  titheable  matters  whatsoever-   Barons  Priu  and  Pa^e  thought 
this  insufficient,  and  that  he  should  have  set  forth  particularly, 
that  he  had  not  such  and  such  things  as  charged  in  the  bill;  and 
upon  their  opinion  the  exception  was  allowed.     (But  m/a,  this 
seems  very  extraordinary  and  contrary  to  the  constant  method  of 
drawing  asiswers.)    Baron  Montague  thought  it  would  be  wdl 
enough,  if  the  defendant  said,  he  had  no  other  titheable  matters  in 
the  bill  mentioned.     But  nota^  then  it  might  be  thought  insuf- 
ficient, if  there  were  (as  is  usual)  a  charge  in  general  in  tKe  biU. 
that  the  defendant  had  divers  other  titheable  matters. 
y^^^^         It  seems,  that  where  an  exemption  is  set  up,  the  quantity  and 
^iMHtity       value  of  the  tithes  need  not  be  set  forth,  as  where  a  modus  is  set 

aiiMt  be  set 

*  Tbe  tnawer,  u  stated  10  the  decree.hook,  was  in  this  tetpect  at  feOowi:  «  Aal 
til  the  said  defcndanu  did  severally  and  respectively  set  forth  by  their  said  ininus  the 
particular  rents  of  their  houses,  whkh  they  alleged  to  have  been  their  aswicat  scsita."* 
An  issue  on  the  custom  was  directed  to  be  tried  at  bar  by  a  jury  of  the  covnty  of 
but  the  event  of  that  trial  1  have  not  been  abk  tn  discofer. 


up.    For  in  1776,  Loitl  Chief  Baron  Smitbf  in  Jims  v*  Pmhtf^f  SS"'* 
said,  that  if  an  exemption  of  payment  for  tithes  be  set  up  by  a  aodut^iMt 
defendant,  he  is  not  boUnden  to  set  forth  the  value  and  quantity  of  ^^^^ 
the  tithes ;  but  that  in  a  case  of  a  modus,  the  value  and  quantity  tiM.  r 
must  be  set  forth. 

Perrpif  B.  remembered  a  case  oFa  bill  brou^t  by  a  vicar:  the 
defendant  in  his  answer  insisted,  that  the  rector,  was  entitled  to  the 
tithes  in  question,  and  the  court  of  Exchequer  determmed,  that  he 
was  not  bounden  to  set  forth  the  quantity  and  value ;  though  he 
seemed  to  doubt  the  case  of  an  exemption  mentioned  by  the  chief 
baron. 

But,  in  the  present  case,  an  exemption  to  the  answer  had  befoie 

-been  heard  and  allowed ;  and  the  same  exception  was  now  heard 

again ;  and  therefore  the  court  thought,  that,  in  all  events,  the  de* 

fendant  was  now  bounden  to  answer  to  that  exception ;  but  they 

thought  the  answer  suflScient  and  overruled  the  exception. 

In  other  cases  also  do  the  courts  hold  a  defendant  to  the  strict*  ScmeiiMi 
ness  of  setting  forth  the  particulars  and  value  of  the  tithes  sued  !|S2|||||^^ 
ior,  as  in  Cage  v.  fFamer^,  i66r.    The  bill  chatgedi  that  the  Mttiog  forth 
plaintiff  in  the  month  of  May,  1658,  became  incumbent  of  the  Ln^d^*. 
church  of  Bearested  in  Kent,  and  that  the  defendants  in  June  ^''•^•L?***' 
t6^  and  1659,  by  colour  of  an  order  of  sequestration  made  by 
the  committee  in  the  county  of  Southampton,  as  they  pretended, 
had  seized  divers  tithes  of  divers  parishioners  within  the  plaintiflTs 
parish,  due  to  the  plaintiff;  and  to  discover  the  particulars  of  the 
tithes  so  taken,  and  their  values,  and  to  have  them  paid  to  the 
plaintiff  was  the  scope  of  the  bill ;  to  which  the  defendant  de* 
murred,  because  it  was  a  matter  determinable  at  law,  and  a  cri- 
minal matter  ;  but  the  court  put  the  defendants  to  their  answer, 
because  it  was  a  matter  of  discovery ;  as  in  the  case  where  a  man 
by  colour  of  a  titk  enters  into  a  house  or  lands,  and  possesses  him- 
self of  the  goods  and  profits ;  it  may  be  impossible  for  the  plain- 
tUF  to  discover  the  particulars  without  such  a  bill :  nor  is  it  a  charge 
by  way  of  trespass,  but  under  colour  of  title ;  so  where  a  will  is 
piov^f  and  administration  to  another  revoked,  such  a  bill  is  ne- 
-cessary,  and  usual  for  the  goods,  and  yet  there  was  in  strictness  of 
law  a  trespass ;  so  here. 

It  frequently  happens,  that  bills  and  answers  require  to  be  OfimenJ* 
amended  in  different  stages  of  the  cause.     In  Bemey  v,  Chamiers  J,  '°« •*'"•  •■* 
1727,  leave  was  given  to  amend  an  answer  to  a  tithe  bill,  whc^rtia 

*  3  CwilL  ii«o.  f  Hard.  1%%^  %  Bmb.  %^ 
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the  deftodant  had  sworn,  that  such  a  close  contained  niile  tafftt 
and  to  make  it  seventeen,  though  issue  had  been  joined,  and  ^  com« 
mission  had  issued,  (the  reporter  never  knew  it  done  before ;)  but 
it  was  upon  the  defendant's  paying  all  the  costs  since  the  answer^ 
swearing  the  answer  over  again,  and  taking  out  a  new  commit* 
sion  at  his  own  expence  *• 

But  then  in  a  recent  case,  1782,  fVillis  v.  FoxvJef  and  atbersif 
t  bill  was  filed  for  an  account  of  tithe  hay.     The  defendants,  the 
occupiers,  alleged,  that  their  lands  were  covered  by  a  modus  of 
fourpence  a  yard- land,  stating  that  such  a  modus  had  immemorially 
obtained  for  all  the  lands  (except  certain  described  lands,}  lying  on 
tlie  Cistern  side  of  Sui  anci(!nt  road,  (describing  it)  running  through 
the  western  part  of  the  parish,  and  alleging  their  lands  to  lie 
within  such  modus  district. 
^"'^iTffi!        ^^^  plaintiff  objected,  that  the  modus  was  ill  laid,  because  it 
cult  an  ai-     did  not  State  what  was  payable  for  any  quantity  less  than  a  yard- 
^rftdments   '*^^*    ^*  ^'^^  urged  in  answer,  that  all  the  defendants  except  two 
•f  aotwcrt.    appeared  to  occupy  whole  yard  lands,  and  of  those  two,  one  a 
half,  and  one  three  quarters  of  a  yard  land*    Tliat  it  ought  to  be 
presumed,  that  proportionable  parts  are  payable  for  broken  yaid 
lands ;  and  that  the  issue  might  well  be  directed ;  as  the  usual  li- 
berty to  indorse  on  the  posfea  would  enable  the  verdict  to  be  le- 
tilrned  to  the  court  in  a  satisfactory  manner:  or  the  court  might 
direct  the  issue  with  the  additional  words  of  ^*  so  in  proportion/' 
or  the  like ;  or  the  defendants  might,  according  to  the  lat€  practioet 
be  permitted  to  amend  their  answer  in  this  particular.    The  court 
inumat^d  a  disinclination  to  allow  the  amendmentf  saying,  that  it 
had  never  been  done  without  consent,  and  that  the  late  indulgeo- 
eies  as  to  suchamendments  had  led  to  some  inconveniences,  whidi 
had  made  them  somewhat  repent  of  introducing  the  practice,  and 
would  make  them  cautioi^s  in  granting  such  indulgencies  for  the 
liiture*    As  to  directing  the  issue  more  complete  than  the  allega- 
tion, that  they  denied  to  be  usual  except  as  to  trifling  particulacsy 
where  the  evidence  in  the  cause  authorized  the  alteration,  such  as 
where  the  defendant  alleged  a  modus  payable  quarterly,  and  the 
evidence  proved  payments  half  yearly ;  there,  the  issiie.  viras  al* 
leged  on  a  modus  payable  half  yearly.     As  to  the  efiea  of  the  in- 
dorsement on  the  fostea,  the  court  said,  it  had  never  been  the 

*  But  ffo/tf,  iince  in  the  case  of  Mr.  fFtrtley  Mtmtague  v.  »  Uie 

refused  to  let  the  defendant  amend  his  afisweri  by  only  altering  the  day  of 
aiodus,  although  issue  were  not  joiacd,  aod  the  day  set  tight  io  the  ctmhUiL 
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fmnkt  to  cfixect  an  issue  on  a  modus  bad  upon  th^  face  of  it,  be« 
cause  it  might  happen^  that  the  jury  would  find  the  verdict  for  }he 
modus  without  more,  and  then  a  modus  would  be  found  on 
which  the  court  could  make  no  decree.  But  on  enquiry  as  to  the 
real  fact,  (on  which  th^  evidence  threw  no  light,)  and  the  solicitors 
being  uninstructed,  and  because  the  question  related  to  a  consider- 
able district,  it  was  proposed  by  the  court*  and  agreed  to  by  the 
partie0,  that  the  cause  should  stand  over  in  order  to  obtain  better 
iostmctions  as  to  the  fact.  Afterwards,  in  Trinity  term,  the  in- 
quiry having  been  made,  the  court  were  informed  that  the  pay- 
ments had  in  fact  been  in  proportion  to  the  fra^tion^  of  a  yard- 
land,  that  i5,  twopence  for  half,  and  one  penny  tor  a  quarter. 
I^ve  was  therefore  given  {by  consent)  to  amend  the  answer  inune- 
diately,  ^nd  an  issue  was  directed  according  to  the  allegation  so 
9^nended. 

We  have  before  observed,  how  by  a  demurrer  ^  short  end  is  put  Demttiren 
tp  the  whole  suit.    Grounds  of  demurrer  do  not  very  frequently  occur  ia 
occur  in  tithe  suits.     It  was  observed  by  Lord  Hardwicki  in  a  case  ^^  caiuei, 
before  referred  to,   The  Jrchbishop  of  York  v.  Sir  Miles  Stapleton, 
that,  when  a  defendant  will  take  advantage  of  defects  in  form  by 
demurrer,  he  must  do  it  before  he  puts  ip  his  answer ;  it  is  too 
late  to  make  the  objection  after  he  has  answered.     In  Baxter  v. 
KnoJIyf^f   A  750,  before  Lord  Hardwicief  a  bill  was  brought  for 
9  partition  of  tithes  and  casual  profits  in  the  Isle  af  Wight. 

Demurrec  thereto;  and  5  Qo.  cited,  that  there  were  no  C2^5u4 
profits,  and  that  it  might  be  divided  by  writ  of  partition. 
Lorcl  Chancellor  Hardwicke. 

An  ejectment  will  lie  of  tithes,  of  which  the  execution  is  a  writ  Ejecdnent 
of  possession  ;  and  thp  sheriff  may  do  as  much  on  paftitioui  as  on  ^    ^  ^' 
a  writ  of  possession  on  ejectment.    This  is  not  casual,  whether 
tithes  will  arise  or  not.     I  do  not  doubt  but  this  court  pan  divide 
them,  as  it  may  several  things,  which  cannot  at  law.    Overrule 
t))e  demuner. 

Frona  the  necessary  similarity  of  tithe  causes,  the  following  case  Demttmr  to 
upon  a  demurrer  being  allowed  to  a  bill,  praying  a  discpvery  whe-  "'^Jiffjj^** 
tber  parishioners  did  not  defend  jointly,,  must  proye  interesting.  In  ants  for 
OOver  V.  Bakewett  and  others  +,  in  1792,  the  plaintiff  as .  rector  S^^^le 
of  Swepstofit  filed  his  bill  against  fifteen  defendants,  occupiers  of  it » Buiot». 
^uxl  within  the  parish,  for  an  account  and  payment  of  tithes ;  as  to  parisktooeif 
fpase  pf  the  defendants  from  ;st  January,  and  as  to  others  from  the  ^"^^^[^^^ 
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5th  Aprili  1791 ;  and  the  bill  allq^,  that  the  defendants  prettod. 
edy  that  their  lands  were  exempt  from  the  payment  of  tithes^or  that 
some  motlus  or  moduses  had  been  payable  from  time  immemorial 
in  lieu  of  tithes  within  the  parish;  whereas  the  plaintiff  diarged 
the  contrary  of  siich  pr^ences  to  be  true,  and  that  tithes  were 
payable  for  all  the  titheable  matters  arising  on  the  defendants'  hu^ds 
during  the  timps  aforesaid,  yhe  bill  also  alleged,  that  the  de- 
fendants pretended,  that  an  agreement  had  been  entered  into  be- 
tween them  and  the  plaintiff  to  pay  him  a  composition  in  lieu  of 
tithes,  but  that  in  fact  no  such  composition  had  been  entered  into, 
and  that  the  plaintiff  had  given  the  defendants  respectively  six 
inonths  notice  in  writing,  that  he  would  take  his  tithes  in  kind,  as 
to  some  of  the  defendants  from  the  ist  of  January,  and  as  toodwa 
from  the  5th  of  April,  1 791  ;  and  the  bill  charged,  that  the  de- 
fendants had  entered  into  some  agreement  to  resist  the  pbuDtiiTs 
^mand  of  tithes,  and  jointly  to  contribute  to  the  expence  of  de- 
fending any  action  or  suit,  which  might  be  commenced  by  him  fbf 
At  recovery  of  them. 

The  defendants,  as  to  so  much  of  the  bill  as  sought  a  discovery 
fiom  them,  whether  they  had  not  entered  into  some  and  what  agree- 
Ihent  to  resist  the  plaintiff's  demand  of  the  tithes  in  the  bill  men- 
tioned, or  to  pay  jointly,  or  to  contribute  to  the  expence  of  any  ac- 
tion or  suit,  which  might  be  commenced  by  the  plaintiff  for  the 
recovery  of  the  said  tithes,  demurred  ;^  and  for  cause  of  demurrer 
fhewed,  that  the  same  was  a  matter  touching  which,  the  defendants 
ought  not  to  be  compelled  by  a  court  of  equity  to  make  any  disco- 
very :  inasmuch  as  a  discovery  of  such  a  matter  might  tend  to 
charge  the  defendants  criminally*  As  to  the  rest  of  the  bill  the 
defend;i>nts  answered. 

Burton  and  HoUist  for  the  defendants  admitted,  that  whereser^ 
fai  persons  have  one  common  right,  it  is  not  illegal  for  them  to 
Contribute  jointly  to  the  expence  of  any  suit,  in  which  that  right 
comes  in  question.     But,  they  contended,  that  the  defendants  had 
not  in  this  cause  any  common  right,  which  they  could  defend. 
£  very  defendant  might  have  a  different  ground  of  defence;  one 
might  avail  himself  of  an  exemption  of  payment  of  tithes;  an- 
6tHef  of  a  parochial  modus  ;  and  a  third  of  a  composition ;   in 
^hich  case  it  would  be  illegal  for  them  to  contribute  jointly  10 
those  different  defences  ;  that  the  bill  in  this  case  proceeded  upoit 
theidca  of  the  defendants  having  different  defences;  for  that  the 
plaintiflF  had  given  different  notices  to  put  an  end  to  compositions 
at  different  times :  that  the  defendants  luust  have  either  dil 
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defences,  or  the  same  defence ;  if  diflereoty  the  discovery  would 
subject  them  to  penalties :  if  the  same,  the  disc6very  was  imma^ 
terial :  in  either  case,  therefore^  it  ought  not  to  be  made. 

Partridge  and  Romilly  for  the  plaintiff,  argued,  that  it  was  legal 

for  persons  to  contribute  jointly »  not  merely  to  defend,  but  even  to 

commence  suits  to  establish  or  maintain  any  right*  which  they 

claimed  in  common,   as  was  decided  in  Lord  Howard  v.  Bell^ 

(Hob.  91.  Br.  Nfaimenancei  pi.  41.  i  Hawk.  P.  C.  251.)    Potts  . 

V.  Durante  (before  mentioned  :)  that  the  occupiers  of  land  in  a 

parish  had  a  common  interest  to  resist  the  rector's  establishing  his 

right  to  tit|ies ;  that  it  was  only  on  the  ground  of  their  having 

such  a  common  interest,  that  a  parson  could  join  several  occupiers 

of  land  as  co-defendants  in  a  bill ;  and  that  if  they  had  not  such  a 

common  interest,  which  they  might  jointly  contribute  to  main-* 

tain,  the  defendants  would  have  a  much  better  ground  of  demurrer 

than  that  which  they  had  put  on  the  record,  namely,  that  the 

plaintiflF  had  joined  several  matters,  which  concerned  only  some  of 

the  defendants  in  the  same  bill,  Sharpe  v.  Carter^  (3  P*  Wms* 

375 :)  that  if  the  defendants  had  one  common  interest,  it  would 

not  be  maintenance  for  them  to  contribute  jointly  to  each  other's 

defence,  though  (hey  might  likewise  have  distinct  defences :  that 

the  discovery  being  immaterial  was  no  ground  of  demurrer,  but  of 

a  lefeience  for  impertinence  \  but  that  in  fact  the  discovery  was  not 

immaterial,  and  might  have  great  weight  with  the  court  hereafter 

gs  to  the  costs  of  the  suit.  , 

The  court,  {Eyrtf  C.  B.  being  absent,)  without  calling  on  the 
defendants*  counsel  to  reply,  allowed  the  demurrer. 

It  was  before  noticed,  in  the  c^se  o!  Taylor  y.Cratbontf,  that 
where  upon  arguing  a  demurrer  to  a  bill  for  tithes  in  the  exchequer 
the  court  was  equally  divided,  the  demurrer  was  by  the  usagp  of 
that  court  overruled. 

The  doctrine  of  demurring  to  a  tithe  bill  was  more  fully  gone  Thedoctnoe 
Into  in  a  late  case  in  the  exchequer*,  in  1792,  than  in  any  other  "P®"**^"***'- 
^t  occurs  in  the  books.     In   Bowman  and  others  v.  Lygon  and  goac  into. 
4therSf  a  bill  had  been  filed  by  the  defendants  against  the  present 
{dainties  for  tithes,  describing  themselves  to  be  impropriators  of 
the  rectory  of  the  parish.    The  answer  denied  their  title  as  im* 
propriators. 

The  present  was  a  cross-bill,  to  obtain  a  discovery  of  the  title  of 
file  cfcfeodants  to  the  rectory,  and  praying  a  produaion  of  the  title; 

^  I  Anst.  I. 
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deeds,  &c.  and  particularly  to  have  a  discovery  of  the  title  of  the 
defendants  to  agistment  tithe ;  and  whether  the  former  ocaipicrs 
of  the  lands  of  the  plaintiffs  had  ever  paid  that  species  of  riihe. 
The  defendants  demurred  to  the  discovery  sought,  and  put  in  an 
answer,  insisting,  that  they  were  rightfully  entitled  to,  and  in  pos« 
session  of  the  rectory , 

Burton  and  Richards^  in  support  of  the  demurrer,  argued,  that 
the  plaintiffs  had  shewn  no  title  to  have  the  discovery  prayed  \  the 
defendants  being  in  poissession,  the  court  cannot  compel  them  tu 
prove  their,  title  to  the  rectory.  The  plaintiffs  do  not  even  set  up 
a  counter  claim  to  it,  or  pretend  that  any  other  is  better  entitled. 
In  the  <^ase  of  Selby  v.  Selby^  last  term,  the  lord  chancellor  ex- 
pressed a  strong  inclination  to  admit  a  demurrer  to  a  bill,  pnying 
discovefy  of  the  title^  under  which  the  defendant  meant  to  suppoit 
his  claim,  an  ejectment  having  been  brought  by  him  against  the 
plaintiiFin  equity,  who  was  tenant  in  possession  of  the  premises; 
but  the  demurrer  was-  bad  on  a  ground  of  form  t ;  an  amendment 
vns  allowed,  and  was  not  then  decided.-  The  present  case  was 
much  stronger  :  here  the  discovery  was  sought  against  the  peison 
ID  possession* 

Lord  Chief  Baron  Eyre.  Certainly  there  can  be  no  discovery, 
if.it  be  prayed  by  the  farmer  merely  to  have  a  pretext  for  with- 
lidding  his  tithes  altogether  till  the  impropriator  shall  prove  eveiy 
item  of  his-  demand. 

Abbott i  for  the  plaintiff,  took  several  objections  to  the  demurrer. 
In  form,  it  is  overruled  by  the  answer;  the  demurrer  is  to  the 
discovery  of  the  title,  and  the  answer  avers  the  goodness  of  the 
title- .  Amendments  of  demurrers  are  ]>arely,  if  at  all,  granted, 
and  are  quite  out  of  the  usual  practice  of  the  court.  It  is  also  bad 
in  substance :  by  the  original  bill  and  answer  the  title  is  in  issue 
between  the  parties,  and  therefore  on  across  bill  the  plaintiffs  have 
aright  to  a  discovery  of  it.  Dokle  v«  Potman^  (Hard.  i6o.)  Even 
by  original  bill  they  would  have  been  entitled  to  it  in  this  case: 
Heathcotew.  Fleets  (2  Vern.  242,)  Morse  y.Buchvorth^  (ib.443.) 
Breretgn  V.  GamuU  (2  Atk.  241.)  Metcalf  \ .  Harvej,  {i  Vcz. 
249-)  Moodalaj  v.  The  East  India  Company,  (i  Bro.  Rep.  471.) 
From  thpse  cases  it  appears,  that  a  party  sued,  or  Ijkely  to  be  so, 
is  entitled  to  pray  a  discovery,  whether  the  party  suing,  or  any 
other,  have  the  right  to  the  subject  in  dispute. 

f  They  staled,  that  ia  tbatcaAc  the  lord  chancellor  h«d  permitted  the  defeiidaBt  to 
•mend  the  demurrer;  but  he  does  ooc  seem  to  have  done  so.  See  tl^  saipe  cue  «M 
^fore  the  couic,  4  Bro.  xz. 
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At  all  events  the  plaintifis  are  entitled  to  a  discovery,  whether 
any  payment  of  the  agistment  tithe  were  ever  made  by  the  occu* 
piers  of  the  lands  now  holden  by  them ;  a  demurrer  covering  too 
much  is  bad  in  toto. 

Burton^  in  reply.    The  answer  does  not  overrule  the  demurrer. 
The  discovery  prayed  and  demurred  to  is  of  the  particular  nature 
of  the  defendant's  title ;  the  answer  only  avers,  that  they  have  a  ti- 
tle, that  they  are  lawfully  seized,  without  saying  how.     In  the 
case  before  Lord  Hardwicke^  Metcalfw.  Harvey^  the  discovery 
was  sought,  for  the  purpose  of  defending  the  possession ;  here  to 
disturb  it :  in  all  the  other  cases,  the  party  praying  the  discovery 
had  some  interest  in  the  subject  of  it ;  here  none  is  pretended.     If 
there  be  any  slip  in  the  form  of  the  demurrer,  it  is  open  to  the  de* 
fendants  to  demur  ore  tenus  on  payment  of  costs,  or  the  court  may 
grant  an  amendment.     It  would  be  an  extreme  hardship  if,  by  a 
slip  of  this  kind,  a  party  were  obliged  to  discover  the  whole  of  hif 
title,  and  set  forth  his  deeds,  as  is  here  also  prayed  ;  and  so  toex« 
pose  himself  to  the  attacks  both  of  the  plaintiffs  and  of  cvkry  other 
person. 

Eyre,  Ch.  B.     A  demurrer  ore  tenus  is  only  allowed  upon  new 
grounds ;  not  where  a  demurrer  in  paper  on  the  same  points  has 
already  been  overruled.     If  there  were  merits,  one  would  be  in-' 
dined  to  allow  an  amendment ;  but  what  rational  objection  can 
the  defendants  have  to  say  what  is  the  nature  of  their  title,  when 
they  must  prove  it  in  the  other  cause  ?  It  is  difiicult  to  draw  a  line 
in  what  cases  a  discovery  ought  to  be  granted  ;  as  where  the  tenant 
is  fearful  of  being  harassed  by  different  claimants  of  the  impropri« 
ation.     Here  the  title  is  put  in  issue  by  the  original  suit,  and  there* 
fore  the  plaintiffs  are  entitled  to  have  a  discovery  of  the  nature  of  ' 
it.    But  the  court  will  exercise  their  discretion  in  allowing  the 
pbintifFs  to  search  into  the  title  further  than  for  the  purposes  of  the 
suit.     The  rule  laid  down  by  Lord  Hardwicke  goes  very  far  ;  and 
I  should  not  be  inclined  to  follow  it  to  that  extent,  without  exa- 
mining further  into  the  authority  of  the  decision.     But  here  the 
demurrer  is  bad  upon  other  grounds,  and  it  is  unnecessary  to  go 
into  that  question. 

Thompson^  B.    The  demurrer  is  bad,  as  covering  too  much. 
Tlie  defendants  are  bounden  to  set  forth,  whether  any  payments  of 
agistment  tithe  have  been  made  by  the  predecessor  of  the  plaintiiK 
in  their  farms.     The  demurrer  was  overruled. 
In  Potts  V.  Durant  and  others^,  ^792»  a  bill  was  preferred  in  DemwRcr 

•  4  Gwil.  1351. 
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Wcause  tiie    the  exckcqiMT  against  eight  defendgnts,  pny  ing  against  all  of  them 

li^u^"  ^      an  account  of  tithes,  and  against  four  out  of  the  eight  as  coaunis* 

sioners  to  set  out  glebe-Iami(  upon  a  charge  made  in  the  bill,  that 

the  other  defendants  had  for  a  long  time  occupied  it,  and  had  oon- 

feunded  the  boundaries. 

General  demuncr  by  the  four  defendants,  who  were  not  chaigod 
with  possession  of  the  glebe,  shewing  for  cause  of  demurreri  that 
the  bill  contained  a  multiplicity  of  matters,  some  of  which  did  oot 
selalB  to  those  defendants. 

Lord  Cbirf Baron.  This  demurrer  is  right  in  form  and  sub* 
stance.  In  form  it  is  a  proper  demurrer  to  the  whole  biU^  because 
if  it  had  been  partially  applied  to  the  matter  of  the  glebe,  still  the 
effect  of  it  would  have  bep,  that  the  whole  bill  must  have  been 
dismissed,  as  against  the  defendants,  by  reason  of  multiplicity  in 
that  particular ;  for  the  bill  must  have  been  dismissed  agatttst  them 
as  to  the  tithes,  with  which  they  were  charged,  and  that  as  agsuost 
them  is  in  fact  the  whole  bill.  At  to  the  want  of  denying  coobi* 
nation  it  is  too  late  now  to  object  to  that  omission  \  the  old  cases 
have  been  ovenuled,  and  probably  at  the  time  those  cases  had  au- 
thority, the  charge  and  denial  were  more  particular  than  tfaqr  are 
at  present.  In  substance  it  is  very  true,  that  a  bill  may  embrace 
matters  quite  distinct,  affecting  different  defendants ;  but  to  sustain 
such  a  bill,  it  must  appear,  that  the  decision  of  one  point  is  Mmfe- 
id  Mcessarily  in  the  disposition  of  the  other  points,  as  may  happen 
to  very  different  estates  in  any  general  arrangement  of  the  smt 
trust.  The  case  in  Hardrtss  "^  prepares  us  to  think  the  matters  in 
this  bill  are  very'distinct.  If,  indeed,  the  bill  had  chai]gedthat  aO 
the  defendants  had  confounded  the  glebe,  and  therefore  the  tithes 
could  not  be  gotten  at,  till  the  glebe  was  ascertained,  such  a  case 
might  have  warranted  joining  the  two  next  mattery  by  their  ne* 
cessary  connexion. 

Hotbmm^  B.  and  Perryn^  B.  concurred.    Thompson,  B.  was  al^ 
sent. 

The  court  were  proceeding  to  allow  the  demurrer  ;  but  on  mo- 
tion for  the  plaintiff,  citing  (Mit.  174..}  they  permitted  him  IQ 
amend  his  bill  on  paying  full  costs, 
flea  a  iiMre|      ^^^  defence  to  tithe  bills  by  plea  H  much  more  frequent  than  bj 

*  Vis.  Bitrkev,  Harriif  1664,  in  which  thii  illustratt^D  itma^e,  <*■•  if  a 
**  should  prefer  a  hill  against  icfcral  pertont,  vis.  against  some  lor  tithe  and 
•*  othen  for  gkhc,  this  is  nought.    But  for  lithts  onlyi  it  i$  well  i^gaioit 
**  mhionciB,  became  the^  ait  of  iht  laine  nature. " 
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demuner.  We  notice  therefore  the  principal  pleas,  that  have-  been'  eommon  do. 
admitted  or  overruled  with  the  reasons  of  the  determination  of  the  tube  bUii 
dijjaient  courts  on  the  several  occasions.    One  of  the  most  ordi-  than  demur. 

ICC* 

xaxf  and  general  grounds  of  defence  in  tithe,  as  well  as  other 
causes,  is  the  length  of  time  during  which  a  plaintiff*  may  have* 
slept  over  his  lights.    The  statute  of  limitations,  which  in  most 
of  such  cases  is  pleadable,  and  at  once  puts  a  stop  to  claiuEis  ne*^ 
^ected,  forgotten  or  waived  for  certain  limited  periods,  and  speci- 
fically for  six  years  in  money  demands,  is  not  pleadable  in  tithe 
cuises :   as  in  Marsttn  v.  QaypoU  and  others  *,  1797,  a  bill  was- 
exhibited  in  the  exchequer  by  a  lay  impiopriaCor  for  tithes  for  about- 
twenty-four  years.    The  defendant,  as  to  such  part  of  the  bill  as  *'*?'•*.•' 
prayed  discovery  and  relief  for  any  tione  before  within  six  years-  not  pieada. 
next  before  the  filing  the  bill  or  serving  the  suiposfta,  pleaded  the  ^J^**^ 
statute  of  limitations,  and  that  he  did  not  promise  to  make  any  sa- 
tisfaction for  any  tithes  before  the  said  six  year9.     This  plea  was- 
aigued,  and  overruled  ^r  totam  curiam  ;  for  the  defendant,  as  to 
the  tithes,  is  in  the  nature  of  a  receiver  or  bailiiF  for  the  plaintiff^ 
in  which  case  the  statute  of  limitations  does  not  operate.     Cited 
for  the  plaintiff*,  Cro.  Car.  513,   i  Sawid.  38.    2  Sound.  fFebbtr 
V,  Tyrrell, 
Giied  for  the  defendant,  Cro.Car.  115.  Hetley^  iii. 
It  was  said  in  the  case  of  ^uilHr  v.  Mussendinef,  1726,  that  Renon  mhj 
the  reason  why  the  statute  of  limitations  was  not  allowed  to  be  mtutiou  '* 
pleaded  in  bar  to  a  bill  for  tithes  was,  that  the  tithes  were  not  of  Pf^  P****** 
the  nature  of  those  demands  that  are  intended  to  be  barred  by  the 
statute ;  besides  that  plea  allows  the  title ;  years  shall  not  refer  to 
the  xra,  but  must  be  intended  a  solar  year  of  365  days.     And  it 
vas  said  by  Half^  Baron,  That,  as  to  the  statute  of  limitations,  he 
thought  it  might  have  been  pleaded  in  bar  to  the  discovery,  if  it 
could  have  been  pleaded  at  all,  which  it  could  not ;  for  that  spe- 
cialties are  not  barred  by  the  statute,  and  tithes  are  of  a  higher  na- 
jure. 

Yet  the  court  of  exchequer,  in  Garrard  v.  ScholhrX^  '77^1  re-  Exdiequtr 
ibsed  (without  expressing  any  reason  or  principle  of  its  determina-  deote  totts 
don)  to  decree  an  account  of  tithes  funher  back  than  six  years.  T^*"  ^^* 
The  vicar  of  Ramsbury^  in  the  county  of  fVilts,  claimed  all  man- 
ner of  tithes  yearly  arising  in  the  parish  ;  and  stated,  that  the  de- 
fendant for  thirty  years  past,  had  occupied  therein  divers  tenements 
and  lands,  which  he  had  sown  with  clover  and  turnips,  and  had 

•  Bua¥.  tij.  i  GUb.  £q.  Rep.  sal.  t  1  Wood,  415. 
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theidrom  clover  seed,  and  turnip  seed,  which  he  had  sold  and  dih 
posed  of ;  that  he  had  also  a  messuage  and  ipalt  mills  in  which  he 
had  ground  malt,  but  that  he  had  not  paid  the  tithes  of  tbemilli 
or  of  the  clover  seed  or  turnip  seed  during  the  said  tinie«  although 
be  had  had  each  of  the  said  titheable  articles  in  every  year. 

The  defendant  said,  that  the  plaintiff  had  been  vicar  of  thepa^ 
rish  for  thirty  years  past ;  that  he  was  entitled  to  all  the  tithes,  that 
his  predecessors  had  enjoyed ;  that  some  years  ago  the  defendant 
.  had  purchased  the  fee  simple  of  a  small  garden,  orchard,  and  doso 
of  land  in  the  parish  ;  that  he  also  occupied  another  cottage  and 
close  of  land  therein ;  that  he  had  sown  clover  and  turnips  there^ 
tm  \  that  ifi  the  cottage  t^ere  was  a  hand-mill  erected  for  grinding 
malt ;  that  it  was  worked  by  the  hands  and  labour  of  man;  and 
that  it  was  an  ancient  ^lill :  and  he  contended,  that  no  tithes  wcr^ 
due,  or  bad  ever  been  paid  in  the  parish,  either  for  the  clover  seed, 
t(ie  ^rpip  seed,  or  the  mulcture  of  the  hand-milK 

The  court  ordered  the  biUi  so  far  as  it  sought  an  account  of 
tithes  above  ^ix  years  next  before  the  filing  thereof  to  b^,  and  s» 
&r  as  it  sought  an  account  of  the  tithes  of  garden-stuff  and  diQ 
hand-mill  to  be  dismissed  with  costs;  and  that  an  account  be  taken 
of  what  was  due  for  the  tithes  of  clover  seed  and  turnip  seed  arising 
pn  the  close,  in  the  answer  mentioned  to  have  been  in  the  de- 
fendant's possession  from  the. beginning  of  six  yes^rs  next  befoi^ 
the  filing  of  the  bill. 
Piscietiooa-       ^"  ^^  ^^^  ^^  Monoux  and  others  v.  Shish  and  others  *,  1756,  a 
rj  ifl  the      bill  was  filed  for  an  account  of  tithes,  which  had  not  been  pakl 
far  back       for  upwards  of  twelve  years ;  when  two  of  the  Lords  Commis- 
•macmm*  ^loners,   Smythe  and  fFilmot,   thus  es^presscd   their  senti^nts) 
Lord  Commissioner  Smythe^    This  is  a  bill  brought  by  Lady  Afr- 
nouxj  as  executrix  of  her  late  husband  Charles  Jines^  for  tithes 
from  Michaelmast  1728,  to  Michaelmas^  1739.     It  appears,  that 
Charles  Jones  was  entitled  for  life  to  one  moiety  of  such  tithes,  and 
possessed  of  the  other  moiety  under  leases  for  eleven  years,  cam- 
xpencing  at  Michaelmas f  1728  ;  but  no  demand  lyas  set  up  by 
Jones  for  such  tithes  in  his  life,  or  by  his  executrix  at  his  death. 
In  1752,  Sir  Charles  JVake  Jones  obtained  a  decree,  establishing 
his  right  to  a  moiety  of  the  tithes  as  next  remainder  man ;  and 
directing  payment  of  such  tithes  from  MichaelmaSf  1739*  against 
the  said  defendants,  which  vvere  accordingly   paid.     It  is  clear, 
t}iat  a  right  to  thqse  tithes  did  belong  to  Mr.  Jones ;  and  that  it  was 

♦  4  GwU.  158a,  MS.   - 
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%  legal  one;  also :  but  he  never  exerted  it.  The  question  then  is, 
whether*  under  the  circumstances  of  the  case,  the  court  ought  to 
relieve  the  plaintiffs  against  the  tenants.  As  against  Shish,  there 
can  be  no  relief,  for  he  never  received  the  rents  ;  there  is  no  evi* 
dence  to  chaige  hinoy  nor  was  any  indemnity  promised  by  him. 
The  loss  then  must  fall  somewhere.  Where  ought  it  to  fall  ?  Mr« 
Charles  Jones  is  only  blameable.  It  is  objected,  that  these  tithes 
had  been  paid  before ;  if  so,  Mr.  Janes  was  apprised  of  his  right. 
But  presumption  of  payment  cannot  take  place  here,  for  it  is  in- 
sisted, that  they  ought  not  to  be  paid.  It  is  a  right  rule,  that 
where  a  man  is  apprised  of  hit  right  and  does  not  assert  it  at  that 
time,  that  he  loses  his  right,  as  in  the  case  of  building  on  his  land ; 
and  as  Mr.  Jones  never  asserted  this  right,  which  he  was  apprised 
of,  he  ought  to  lo^e  it.  But  after  the  death  of  Jones,  his  executrix 
does  nothing  from  1739  till  1753;  no  demand  at  all  during  that 
time :  length  of  time  ought  therefore  to  be  conclusive  against  the 
plaintiff. 

Lord  Commissioner  Wllmot*  This  is  a  clear  case  not  to  relieve* 
I  never  heard,  that,  except  in  infancy  or  coverture,  tithes  were 
ever  carried  back  so  far  as  this  bill  has  carried  them.  To  be  sure 
it  is  often  said,  that  the  statute  of  limitations  is  no  bar;  but 
though  that  be  so,  yet  it  is  discretionary  in  the  court  how  far  they 
will  carry  this  claim  back.  If  Jones  himself,  in  1739,  had  brought 
a  bill  for  tithes  from  1728,  I  do  not  think  the  court  would  have 
decreed  it ;  if  so,  much  less  in  the  present  case,  where  the  execiH 
tor  of  the  person  who  deserted  his  right,  brings  the  bill.  Wti 
Charles  Jones  knew  his  right,  he  did  not  assert  it,  and  therefore  it 
is  a  waiver  of  that  right.  But  there  are  several  additional  reasons* 
why  the  plaintiff  should  not  be  relieved  in  this  case,  viz.  there  is 
no  proof  that  Shisb  ever  received  tithes  or  rent  for  them :  and  if 
there  be.  no  reason  for  4$^/;^  to  pay,  much  less  shall  the  tenants 
pay.  It  was  the  fault  of  Jones  to  lie  by,  and  suffer  the  tenants  to 
pay  the  rent ;  his  executrix  sh^ll  not  now  come  and  demand  it. 
Length  of  time  operates  in  various  ways.  First,  as  presumption  of 
payment.  Secondly,  as  a  reason,  where  a  party  is  guilty  of  gross 
n^ligence^  and  rebuts  his  equity ;  and  therefore  it  would  be  a  very 
dia^igerous  precedent  to  relieve  in  the  present  case. 

In  Fettit  v.  Charley*,  1692,  to  a  tithe  bill  in  the  exchequer  a  piea  of 
plea  was  put  in,  that  the  plaintiff  was  a  Frenchman  and  not  capable  ^i«nc> 
•f  a  benefit  by  statute :  but  the  court  doubted. .  A  reference  in  that 

•  iRaya. 7»-,  from  Bodd'i MS. 
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case  tvls  nude  to  2  Rol.  Ah.  348 ;  which  bode  liis  4bae  ivvdi 
**  By  Ae  statute  of  13  Ric.  II.  and  i  Hen.  V.  Prenchnten  ireR 
^  disabled  from  having  benefices  in  England^  wad  Frencbmen  eak- 
**  nized :  but  queret  if  they  continue  of  force  to  this  day."    WMi 
humble  submission  to  Mr.  Serjeant  Rolle,  I  should  preMme,  im 
without  the  aid  of  any  statute,  an  afien  is  abscdutely  incapiUerf 
taking  and  holding  any  freehold  right,  which  a  subject  ixiigttf  ac- 
quire  by  induction.    This  is  offered  upon  the  same  grounds  tat 
principles,  as  what  was  before  said  *  of  the  incapacity  of  an  aliea 
bishop's  takbg  his  seat  in  the  house  of  peers.     I  stale,  butdonSt 
controvert  the  general  opinion,  that  alienage  is  no  impedimcBt  tot 
clerk  in  orders  receiving  institution  from  a  bishop  having  lawful  ju- 
risdiction to  institute  \  or.  tn  other  wofds.  to  confer  a  put  of  die 
pure  spiritual  power  or  jurisdiction  in  dietrhurch  of  Christ ;  whidi. 
it  is  hoped,  has  been  fully  frovcd  fr^ovigon^  toproduoeiiodrii 
effect  whatever! 
.Fkaof«M.      Another  sort  of  incapacitating  or  disqualifying  plea,  is  that  of 
lion-residence,  as  in  Mills  v.  Etheridgeff  ij^^t  a  bill  by  the  les- 
see of  Matthew  Howes,  clerk,  setting  forth  hb  lease,  (dated  Fcbt 
4. 1723,)  for  the  tithes.  &c.  for  1724  and  1725.  in  die  pirish 
oi  Simpson,  in  the  county  of  Buckingham. 

The  defendant  as  to  the  discovery  of  the  quantity  rf  lands  b 
held,  and  what  tithes  he  had  in  those  years,  and  also  as  to  the  ac- 
count, pleads,  that  it  appears  by  the  plaindfF's  bill,  that  his  kaae 
was  dated  Feb.  4.*  1 723  ;  then  pleads  the  stat.  13  £1.  c.  20.  toudi- 
ing  leases  of  benefices,  and  other  ecclesiastical  livings  with  airr.  ! 
and  avers,  that  Matthew  Howes,  ckrk.  the  lessor,  was  abscflt 
from  his  benefice  80  days  and  more  in  one  year,  since  the  \ast, 
and  before  the  filing  of  the  bill.  viz.  in  1724  \  that  the  diuith  dt 
Simpson  is  not  impropriate,  and  that  it  is  a  benefice,  or  ecdesiasdf 
'  cal  promotion  with  care ;  and  therefore  by  ^ch  non-resideoo^ 
and  by  virtue  of  the  said  act.  the  lease  was  stbsolutely  void. 

Now  upon  arguing  this  plea  Baron  Price  was  for  overruliog  the 
p1ea»  because  it  covered  the  discovery,  which,  accoidhig  to  die 
usage  of  the  court,  a  plaintiff  was  entitled  to.  whatever  exemptioa 
or  discharge  a  defendant  might  have.  But  the  Loid  Chief  Bann 
Page^  and  Hale,  were  of  opinion,  that  the  plea  was  good, 
ing  even  to  discovery,  because  it  amounted  to  an  absolute  h 
ty  b  the  plaintiff,  which  drffered  from  the  cases  where  the  plaiodf 
was  eniitlod  of  common  right ;  and  there  is  no  necessity  to  avd» 
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that  t)ie  absence  was  voluntaryf  (for  if  it  were  otherwiM,  it  laf 
upon  the  ptaintiiF  to  shew  it,)  or  to  aver  that  the  abseoce  was  80 
days  together^  so  the  plea  was  allowed. 

The  czst  of  filter  v.  Muswidine,  referred  to  inMr^BunbU"  Special  case 
ly's  note«  was  determined  in  the  next  year,  1726,  and  is  very  fully  Tf  Miv^M/tT 
reported  by  the  Lord  Chief  Baron  Gilbert  ♦,  and  in  a  manner  that  ^^^ 
developes  the  whole  doctrine  of  such  a  plea*    A  bHl  for  a  discovery 
of  tithes  was  filed  by  the  lessee  of  a  parson.    The  defendant  plead- 
ed 13  Eliz.  c.  20.  against  non«residence  in  ban     IVard^  for  the 
plaintiiF,  objected  to  the  plea« 

First»  That  it  was  bad  in  substance,  for  that  it  did  not  shew^ 
that  he  was  not  of  necessity,  or  justifiably  absent,  (barely  saying 
he  was  voluntarily  absent  not  being  sufficient,)  as  he  might  have 
dooe  according  to  Butler  and  GodaT%  case,  6  Co.  %i.  b. 

Secondly,  The  time  of  absence  the  statute  requires  to  avoid  the 
lease  is  80  days  and  more,  which  ought  to  appear  to  be  a  continual 
absence  for  80  days  altogether,  and  at  one  time,  i  Bulst.  11 1, 
Shepherd  V.  Tewmlie,  Mo.  436. 

Thirdly,  Though  the  plea  should  be  thought  good  in  substance, 
yet  it  could  be  no  bar  to  the  discovery,  though  it  might  as  to  the 
relief;  to  prove  which  he  mentioned  the  case  of  a  modus  pleaded 
in  bar  to  a  bill  for  tithes,  in  which  case  it  was  holden,  diat  al- 
though the  plea  were  good  as  to  the  relief,  yet  it  was  no  bar  as  to 
the  discovery ;  but  that  the  defendant  must  answer,  and  ahew  the 
^[uantity,  quality,  and  value  of  the  tithes ;  and  the  reason  upon 
which  that  has  been  so  resolved  is,  because  if  the  defendant's  plea 
ID  bar  should  prove  to  be  false,  the  plaintiff  then  is  to  have  a  dis- 
covery from  the  defendant  upon  oath,  and  they  will  not  let  him 
run  the  hazard  of  losing  such  discovery,  which  he  might  do,  if  the 
defendant  should  die  in  the  mean  time ;  and  that  in  Hilary  term 
last,  the  court  would  not  allow  a  plea  of  the  statute  of  limitations 
to  he  a  good  bar  to  a  title  for  tithes. 

Fc^rthly,  EdKn  objected,  that  they  had  set  out  the  year  wrong 
to  the  plea,  and  that  it  did  not  appear,  that  he  was  absent  for  above 
8e  days,  in  any  one  year,  taking  the  year  to  commence,  according 
to  the  computation  of  the  sera  upon  the  a5th  of  March,  (that  is, 
by  the  computation  of  the  old  stile,)  as  he  insisted  it  ought. 

Bunbury  and  BootUf  for  the  defendant,  to  what  had  been  said 
gave  the  following  aoswejs :  As  to  the  first  objection,  that  if  he 
had  any  good  excuse  for  his  absence,  It  being  a  thing  lying  entire* 
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ly  within  his  own  cognizance,  they  need  not  take  notice  of  it,  to 
'     he  must  sliew  it  in  his  ttplication.    And  the  whole  court  held  the 
same. 

Secondlyy  The  construction  they  contend  for  would  entirely  de- 
feat the  statute,  for  at  that  rate,  he  needs  only  be  there  6ve  days  io 
the  whole  year  ;  as  to  the  opinion  in  Bulstrode,  it  isoniy  thstof 
two  judges  «A//^r ;  and  zs  to  Moar  4jjbt  the  insintui  acpariterw 
in  the  special  verdict,  but  no  notice  taken  of  it,  that  it  was  neces- 
sary they  should  be  in. 

Thirdly.  They  distinguished  this  froni  a  plea  of  a  «#Ar,  fbc 
that  admits  the  plaintiff's  title  to  the  tithes,  but  only  avoids  die 
payment  of  them  in  kind,  for  that  by  custom,  he  was  to  have 
something  else  in  lieu  of  them :  in  that  case  the  demand  is  al- 
lowed to  be  just ;  and  the  only  question  is,  in  what  matmer  that 
demand  is  to  be  satisfied  ?  But  the  plea  in  the  present  case  doues 
and  defeats  all  the  plaintiff's  right  and  title  to  the  tithes,  and  to  1 
any  manner  of  satisfaction  for  them.    The  plea  of  the  statute  of 
limitations  was  also  very  different  from  this,  for  that  statute  could 
not  be  extended  to  a  demand  for  tithes* 

Fourthly,  That  the  year  was  to  be  365  days,  without  reckooittg 
it  from  the  25th  of  March  ;  and  they  insisted  upon  the  case  of 
Ether idgi  and  Mills  in  this  court  being  in  point. 

Gilbert,  Chief  Baron.  The  case  of  Etheridgt  and  MtUs  cannot 
be  distinguished  from  this.  2dly,  The  case  in  Bulstr^tk  is  not 
law,  for  that  would  defeat  the  statute  causa  qua  supra^  3dly,  That 
this  was  a  good  plea  in  bar,  both  as  to  the  discovery  and  idief. 
As  to  the  case  of  pleading  a  modus,  that  allows  the  plaintiff's  utk, 
and  so  that  is  pleading  against  what  you  allowed  before. 

The  reason  why  the  statute  of  limitations  was  not  allowed  to  be 
pleaded  in  bar  to  a  bill  for  tithes,  was,  that  tithes  were  not  of  die 
nature  of  those  demands,  that  are  intended  to^be  barred  by  the  s»f 
tute  :  besides  that  plea  allows  the  title;  years  shall  not  refer  totbe 
era,  but  must  be  intended  a  solar  year,  365  days. 

Price,  Baron,  agreed  the  year  shall  be  365  days,  and  the  abseoct 
any  80  days  within  that  compass. 

As  to  the  second  objection,  how  inconvenient  it  might  be  to  al- 
low such  pica  a  good  bar,  as  to  the  discovery  ;  for  that  supposing 
the  plea  to  be  false,  if  the  defendant  should  die,  the  plaintiff  might 
lose  the  benefit  of  a  discovery,  the  answer  Was  very  plain  ;  for  die 
defendant  having  here  shewn,  that  the  plaintiff  has  no  title  to  dR 
tithes  themselves,  he  in  consequence  can  have  no  tide  to  a 
very  concerning  them. 
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Page^  fiaroT).    The  pica  of  a  modus  Is  an  acknowledgment  of 
the  title  of  the  plainiifF;  and  in  part  a  discovery  itself;  for  it  sets 
out  he  is  to  pay  so  much  for  corni  so  much  for  pigs,  &c»  and  then 
it  is  nothing  strange,  he  should  be  compelled  to  go  on  a  little  farther 
and  shew  the  quantity  and  nuniber  of  his  corn,  pigs,  &c. 

He  took  the  distinction  to  be  between  a  plea  acknowledging  the 
title,  and  one  which  absolutely  denies  it.  If  a  bill  be  brought  by 
an  heir,  claiming  by  descent  against  another,  suggesting  some 
fnuid,  and  praying  a  discovery,  there  if  defendant  plead  he  is  a  pur<« 
chaser  for  valuable  consideration,  such  plea,  which  goes  to  the 
jflaintiff's  title  is  always  good,  both  as  to  the  relief  and  discovery* 
So  in  case  of  a  bill  for  an  account  against  one  as  bailiff,  suggesting 
fraud,  if  the  defendant  plead,  that  at  such  a  time  he  did  accounti 
he  needs  not  go  on,  and  set  out  an  account  i  and  he  also  agreed  as  to 
the  computation  of  the  year.    • 

HaUf  fiaron*  That  the  plea  is  a  good  bar  to  the  discovery,  and 
that  the  case  of  a  m^ytr/ had  been  rightly  distinguished  from  this. 
As  to  the  statute  of  limitations,  he  thought  it  might  have  been 
pleaded  in  bar  to  the  discovery,  if  it  could  have  been  pleaded  at  all, 
which  it  could  not ;  for  specialties  are  not  barred  by  the  ststute^ 
and  tithes  are  of  a  higher  nature. 

And  he  farther  said,  *'  that  no  constructions  could  be  too  libc*- 
lal,  to  make  pai-sons  reside,  and  take  care  of  their  parishes/' 

Since  by  the  acts  of  Hen.  VIII.  so  large  a  quantity  of  tithes  Pleas  of  aW 
has  come  into  lay  hands,^which  formerly  belonged  to  monasteries    '^  *"  ** 
and  other  spiritual  corporations,  that  were  entitled  to  certain  privi* 
leges  and  exemptions^  it  follows,  that  pleas  may  be  often  used  by 
persons  making  title  to  such  tithes  from  or  through  the  patentees 
of  the  crown,  which  meet  no  other  tithe  cases  ;  as  in  Burskm  v. 
Burbagt  and  ethers  *.    To  a  bill  for  tithes,  the  defendants  pleaded 
as  to  part,  and  answered  as  to  part ;  and  by  their  plea  they  set 
forth,  that  the  tithes  in  question  formerly  bt* longed  to  the  monas-^ 
tery  of  Boardesly,  which  was  one  of  the  greater  monasteries  dis- 
solved anno  .31  H.  VIII.  and  that  by  the  act  of  parliament  of  that 
year  all  the  posrrssions,  &c.  of  the  said  monastery  became  vested 
in  the  crown :  that  H.  VIII.  granted  them  away,  and  that  by  di- 
vers mesne  grants,  conveyances  and  assurances  in  the  law,  they 
became  vested  in  the  defcttdant.     Objection  was  taken  by  Si*wyn 
to  this  plea,  because  the  several  conveyances  were  not  set  out ;  but 
h  was  answered,  that  this  was  suHiciently  certain  even  at  law  :  thar 
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upon  (he  evidence  they  would  be  bound  to  deduce  a  r^lar  tide ; 
and  of  that  opinion  was  the  court»  and  allowed  the  plea. 
Certainrf  It  is  frequently  necessary  in  tithe  suits  to  plead  moduses,  aod 

^  Mici-   ^^  l^v^  ^^  freijuent  occasion  to  refer  to  the  certainty  required  in 


cmpiiliedia  pleading  as  well  as  in  laying  them.  In  17431  Lord  Hardwlch, 
pica  of  an  in  overruling  such  a  plea  for  uncertainty,  entered  rather  fully  inio 
aocieotmiU#  the  reasons  of  hisju<^ment  in  Talhotv.  Mcy**  The  bill  wa5 
brought  for  tithes  of  a  mill,  and  a  plea  of  a  modus  of  6j.  &/.  for 
the  mill,  when  it  was  part  a  corn-nrully  and  part  a  futling-mill. 
In  1719,  the  fulling- wheels  were  taken  away,  arid  a  paifof  milU 
Atones  put  in  their  foom,  and  it  had  been  since  a  corn-mill. 

Mr.  Auomey  General  for  the  plaintiff^  It  was  anciently  a  fui- 
ling-mill,  and  the  corn-mill  and  the  fulling  mill  are  now  under  the 
same  roof,  and  (he  modus  cannot  extend  to  cover  a  opw  erected 
mill,  for  as  it  is  altered  to  a  corn-mill,  it  must  pay  tithe  m 
kind* 

Mr.  Hamet  of  the  same  side  cited  i  Rolls  Ab.  662.  3  BulM* 
312.  I  Brownl.  32.  Cro.  Jac.  523,  and  the  case  of  Null  v. 
Qamierlayn^  heard  fi^st  in  the  exchequer,  and  heard  afterwards 
in  the  house  of  lords,  where  it  was  determined,  that  eVery  water 
com-mill  must  pay  corn  as  a  personal  tithe.  Mr.  Talboi  of  the 
same, side  cited  i  Rolls  Abr.  656. 

The  counsel  for  the  defendant  insisted,  that  the  modus  covers 
the  mill,  let  the  engine  of  the  inside  consist  of  wheels  or  of  stcocst 
and  therefore  changing  the  working  part  makes  no  variation,  but . 
the  modus  will  still  cover  it,  as  it  is  a  inill,  though'  of  a  difleient 
kind.    They  cited  x  Rolfs  Abr.  641.   and  2  Inst.  490,    Tto). 
adding  new  stones  to  ancient  mills  will  not  alter  the  jrm&t,  i»br . 
destroy  it,  where  the  stones  are  under  the    same  roof  ^  they  ciied^^ 
Carth«2i5. 

Lord  Chancellor.    The  plea  in  this  case  must  be  cjorJUaA 

'  ~        .   f"     ^^ 

both  in  respect  to  the  form  and  substance :  and  upon  atbeir  it  can^ 
not  snmdf  for  as  it  is  not  aJ  idem,  it  is  impossible' to  kwmi'pi^^ 
what  it  is  applicable.    Here  are  three  mills  cHaiged  by  dbe  bil^  Ki 
be  working  mills :  the  defendant  pleads  a  fn^s  to  one  only,  qdfit 
Birdlep  milU    All  of  (hem  at  present  as  used  are  coni  miits^^apd 
therefore  the  plea  is  quite  uncertain ;  if  this  point  cc^Id 
asidet  which  I  cannot  do,  consider  it  next  upon  the 
1  will  consider  them  as  two  new  coru'mllls,  but  .undor^tb^ 
rqof.    Suppose,  first,  an  ancient  mill  under  a  buiUjng  weffed 
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ooe  wheel,  and  the  owner,  under  the  same  roof,  thinks  proper 
to  erect  two  new  wheels  and  two  new  stones ;  I  am  of  opinion, 
this  is  to  all  intents  and  purposes  two  mills*  and  he  cannot  cover 
diem  with  the  aame  modus ;  you  might  as  well  say,  he  might 
erect  another  mill  upon  the  same  stream,  and  call  it  one  mil!. 

Suppose  two  ancient  milts  in  .the  same  parish,  which  paid 
tithes  in  kind,  and  another  miller  who  had  a  fulling-mill  covered 
with  a  modus^  should  turn  it  into  a  corn-mill.  It  would  preju* 
dice  the  parson  in  the  other  mills,  as  the  new  eiected  one  would 
diminish  the  trade  of  those  mills,  and  the  parson  suilering  by 
those  means*  ought  to  be  recompenced  by  the  payment  of  tithe 
for  the  mill  so  converted.  The  reason  the  cases  go  upon,  why  a 
modus  is  destroyed,  where  two  stones  are  erected  instead  of  one,  is, 
because  the  miller  can  grind  a  double  quantity. 

Consider  it  in  another  light :  formerly  there  were  two  fulling-^ 
mills,  and  a  corn-mill  under  the  same  roof,  and  the  fulling-mills 
now  turned  into  two  new  corn-mills  \  this  is  just  the  same  thing 
as  \{  he  had  erected  two  new  mills. 

The  fullihg-mills  can  only  pay  a  personal  tithe,  because  it  is 
only  io  the  luiture  of  a  trade ;  but  where  there  are  corn- mills,  each  is 
to  pay  a  tenth  dish.  In  this  case,  thus  much  must  be  shewn  :  that 
there  was  a  custom  io  this  parish  for  fulling-mills  to  pay  tithes,  or 
otherwise  they  do  not  properly  pay  them.  The  only  colourable 
thing  is,  it  was  an  ancient  modus  for  the  land,  and  that  the  mill  is 
but  an  accidental  quality.  But  it  b  not  pleaded  for  the  land  only, 
but  asa  conjurKt  moduSf  both  for  land  and  mill  too,  and  thexefore 
let  the  plea  be  overruled. 

It  Is  a  general  niie  in  pleading,  that  where  the  defendant  an- 
swers to  what  is  covered  by  the  plea,  the  plea  shall  be  overruled, 
■wl  this  rule  was  verified  in  the  case  of  Blachtt^  Bart.  v.  Lavg^ 
to^*,  A.'D,  1792,  where  the  plaintifiF  stated  himself  in  his  bill  * 
to  be  seised  in  fee  of  the  rectofy  impropriate  of  St.  yohn^  other-' 
^^^^ijohnof.tffy  in  the.  county  oi  Northumbirland^  and  to  dc 
^title^  to  the  tithes  of  corn  and  giiain  sM'islrg  upon  certain  lands 
*"u?tcd  within  the  said  rectory,  pallet!  Cocklauxt  which  comprizqd 
^'^.^S^^^'!^  ^^ast^f^m^  ff^est  farmy  and  Cocllaw- hill-head y   \[ 
^t  tncj(^endapt$"^weire|hc^  occupiers  of  those  farms,  and  had  .' 
'^^pw  Corn,  &ci  that  itiey,  pretended,  that  they  paid  5/.  a  year.i^ 
•"^J.bit'ihe  pla^^  that  the  5/.  ^year^  which  he 

teceivcd  was  not 'a  mo^us,\)ut  a'qui^rent ;  the  bill  therefore  prayed 
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that  cause  was  heard  before  the  master  of  the  rolls,  and  h  wis 
ordered  to  be  referred  to  Mr.  Bennett ^  to  take  an  accoant  of  what 
was  due  to  the  plaintiff  from  the  defendants,  for  all  the  titlics  de- 
manded by  the  plaintiff's  bill,  and  that  they  should  pay  him,  whit 
should  respectively  be  found  due  from  each  of  them. 

And  in  pursuance  of  the  decree,  the  plaintiff  had  left  with  the 
master,  three  distinct  charges  against  the  three  several  defendants, 
and  examined  witnes<u^s  in  order  to  support  his  charges,  and  also 
exhibited  interrogatories  before  tl*»e  master  for  the  cxaminaiion  of 
the  defendants,  who  had  each  of  them  put  in  their  sei^eral  answen 
and  examinations  to  the  interrogatories. 

And  in  regard  the  plaintiff  was  by  his  present  bill  seeking  the 
same  relief  and  discovery,  as  he  sought  by  the  former  bill,  and  as 
was  already  provided  for  him  by  the  decree,  acconSing  to  the 
usage  of  the  Exchequer  in  cases  oS  this  nature;  the  defendants  do 
therefore  plead  the  former  bill,  answers,  decree,  &c.  in  bar  to  0 
much,  and  such  part  of  the  plaintiff's  bill  as  aforesaid. 

Mr.  Atkyns  in  support  of  the  defendants  plea,  said,  that  the  a^ 
cond  bill  must  have  been  brought  either  for  vexation  merelyi  or 
hav&  proceeded  from  ignorance  or  want  of  kno^^Hng  the  practice 
of  the  court ;  for  he  apprehended,  there  was  a  material  difference 
between  the  decrees  of  the  Exchequer,  for  an  account  of  tithes, 
and  the  decrees  of  chancery ;  that  in  the  Exchequer  they  ait  di- 
rected to  the  time  of  filing  the  bill  only,  butlicre  to  the  time  of 
the  master's  report. 

The  Lord  Chancellor  seemed  to  be  of  this  opinion  in  the  case 
of  the  Archbishop  of  York  ¥.  Sir  Miles  Stapleton  and  etherst  M 
21, 1740.  That  was  a  bill  brought  for  an  account  of  tithes,  and 
to  establish  the  custom  of  setting  out  corn  in  stacks ;  bis  lordship 
'directed  an  issue  to  try  the  custom,  and  said,  though  it  would  be 
time  enough  to  search  for  precedents  as  to  the  manner  of  dntcting 
the  account,  when  the  cause  should  come  back  after  trial,  yet  be 
took  the  difieVence  between  the  course  of  proceeding  in  the  court 
l>«jw»'*  of  chancery,  and  the  court  of  exchequer  to  be  tliis,  that  tbae 
M^ftmher*"  they  direct  ah  accotmt  of  tithes  no  further  than  the  bringing  of  dK 

wf **  ilI**of    ''*'''  ''"^  ^^^^  *^  ™'^  °^  ^^  ^^^^^  ^^  general  is,  where  an  account 

the  bill,  in    of  tithes  is  decreed,  that  it  shall  be  carried  down  even  to  the  time 

tbe^ml&ce^i  of  the  master's  report,  and  not  to  the  filing  of  the  bill  only. 

report.  Mr.  Atiyns  observed  further,  that  the  rule  is  the  same  in  amiUr 

cases,  where  the  account  is  to  be  taken  ;  a;id  that  in  the  case  of 

Bulstrode  v.  Bradley^  Michaelmas  tenn,  1747,  lord  charKellor  wai 

pleased  to  sayi  '*  it  is  the  constant  practice  of  the  court,  in  d^ 
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diees  against  a  mortgagee  upon  a  bill  for  redemptiony  or  against  any 
executor  t)  account*  to  direct  it  without  future  words ;  and  yet  if 
the  person  decreed  to  account,  receive  any  thing  subsequent  to  the 
decree^  it  is  enquirable  before  the  noaster*  equally  with  sums  re- 
ceived beft/re  the  decree/' 

That  if  this  be  the  practice,  the  plaintifF,  by  the  decree  in  this 
first  cause,  may  (:arry  the  account  full  as  far  under  the  Brst  suit, 
9S  be  c^n  under  the  second*  and  consequently  the  last  is  multi- 
plying suits  unnecessarily,  without  any  ad«ramage  to  the  plaintiflTy 
or  answering  any  end,  but  what  he  has  already,  or  might  have 
obtained  under  \ht  former  decree* 

Mr.  Baron  Clark,  Xhe  defendant's  plea  of  a  former  suit  de- 
pending for  the  same  matter  ought  to  be  allowed,  or  otherwise  the 
defendant  may  I)e  put  to  double  expence  and  double  vexation,  as 
possibly*  if  the  second  cause  were  to  proceed,  the  decree  might  be 
difiereBt  from  the  decree  in  the  former  spit. 

As  to  the  difference  in  practice  between  the  two  courts,  the  Ex- 
chequer and  chancery,  it  is  undoubtedly  ^uch,  ^s  has  been  in- 
sisted on  by  the  defendant's  cpunsel,  and  in  decrees  for  account  of 
tithes  in  the  CQU|t  of  phancery^  they  4re  not  drawn  up  difierently 
from  decrees  to  account  in  other  matters,  but  are  general,  to 
account  for  nil  tithes  ths^t  are  due,  without  specifying  any  partU 
cul^  time  charged  in  the  t^ill,  or  limiting  il>e  accquiit  tq  any  cer- 
tain determinate  tia)e« 

'  And  as,  according  to  the  practice  of  this  court,  an  account  for 
tithes  may  be  carried  on  as  long  as  the  suit  is  depending  between 
the  parties;  it  would  be  vexatious,  if  the  plaintiiF  should  be  air 
lowed  to  proceed  in  a  secopd  bill  for  the  same  individual  tithes; 
J  ought  therefore  to  allow  the  plea,  as  to  the  particular  period  of 
tim«  covered  by  it,  the  i8th  of  April,  1746,  the  time  when  the 
can^ .  was  heaf d  and  decrep  made  ^  an<)  it  w<|s  allowed  accor4* 

ingly- 

As  the  courts  have  gone  tlie  length  of  generally  sbuttjng  out  MoHmfor 
the  claims  of  imcumbents,  when  their  rights  haye  b^^  hdbre  a  Jo^  ^1*^^"^ 
court  of  competent  jurisdiction,  anil  they  have  actually  decided  or  vpcoUucif* 
decreed  upon  them,  ii  is  obvious,  that  the  only  conclusive  security    ^^^' 
either  tar  or  against  the  church  is  tlie  decree  or  judgment  of  a 
court;  and  it  is  to  be  apprehended^  that  in  some  instance^  undue 
.efforts  to  obtain  a  decree  or  judgment  of  the  court,  have  been  too 
successfully  attempted.     We  befoce  •  .  ojiservcd,  with  reference 

•  ?.  197, 
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to  modusec,  which  were  the  general  ground  of  most  suits  between 
the  parishioners  sind  clergy,  that  iti  the  establishment  or  evasion 
of  tnoduses  were  to  be  traced  most  of.the  attempts  to  deprive  the 
clergy  of  their  due,  or  of  parsons  impropriate  or  others,  to  ac- 
quire more  than  the  law  had  actually  given  them.  As  tliere  may 
be  a  possibility  in  a  suit  in  equity  of  procqring  the  consent  or  ac* 
quiescence  of  an  incumbent  from  personal  interest,  where  that 
may  be  required  to  give  binding  effbqt  to  a  decree,  and  the  n^lect, 
laches,  or  even  wilful  omission  of  the  incumbent,  may  in  po5« 
sible  cases  become  fatal  to  the  interests  of  his  successors,  the  only 
^  mode  of  removing  the  effects  of  such  a  decree  is  for  the  incutn* 
beot  to  impeach  it  with  fraud,  ami  charge,  that  it  was  obtained  by 
collusion*  And  where  that  is  so  charged,  if  the  defendant  do  not 
in  his  plea  of  the  former  decree,  deny  the  fraud  by  way  of  am« 
ment,  the  fact  of  fraud  will  not  be  put  in  issue,  and  the  plea  will 
be  overruled. 
Whe|«*  This  was  established  in  1780,  by  Lord  Thurlqw,  in  Daoiey. 

fitc  Qoc  wefl  Chester^ t  and  recognized  and  confirmed  by  I/vd  Elthn^  in  1805 1» 
pie«Ud.       j„  jrj^^  y^  mpraU.     In  1756  %,  in  ChsUr  v.  Taswdh  before  Si 
Thomas  Clarke  master  of  the  rolls,  Mr.  Chester  and  several  land 
owners  of  the  parish  of  Aldmondsbury  in  the  county  of  GImcesteff 
exhibited  their  bill  against  Mr.  Tasu^eli  the  vicar,  to  establish  cer- 
tain moduses.     The  Bishop  of  Gloucester  though  patron,  was  nol 
made  a  party  to  the  bill,  either  as  patron  or  ordinary. 
BiUofChe*.      The  complainants  set  forth  by  their  bill,  that  the  vicars  of  Jld- 
i^htn  to  f  s-  mondsbury,  by  eiidowment,  ancient  usage,  or  otherwise,  were  en- 
ubiiihmc.    jjj^  jQ  receive  tithps  in  kind  of  wo^h  gcesi^  honey ^  and  eggSt  and 
of  cqhjei^  lambs ^  ^ndp'igst  when  xo  or  more ;  that  the  vicars  had 
ncvpr  whhin  the  memory  of  man  been  entitled  to  receive  tithes  in 
kind  of  hay  or  m^admjif^  milkt  foals^  gardens^  or  orehafds^  or  of 
cal'Ues^  lambsf  or ptgs  when  under  10,  but  that  in  lieu  thereof.thc 
following  moduses  had  been  immemorially  paid  by  the  land  owners 
to  the  vicars,  viz.  fof  pyery  yard,  land  of  nieadow  the  sui^  of  is* 
and  no  more. 

For  every  half  yard-land  ^f  ipeadpWi  the  $um  of  td.  and  no 

jnore. 

For  every  acjre  under  thp  quantity  qf  half  yard-land  of  nieadow, 
2d,  and  no  more,  arising  froip  such  meadow. 

For  the  milk  of  each  cow  2d  and  no  more. 

\qi  the  milk  of  each  heifer  id.  and  no  more, 

f  MUf.  Plead.  ai7.  +  Mic*.  MS,  {  M5. 
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For  the  fall  of  every  foal  id.  and  no  mOre. 
For  eveiy  calf  weaned  under  iO|  id.  and  no  more. 
For  erery  calf  sold  under  lo,  tJ.  and  no  niore. 
For  every  garden  and  the  fruits  thereof,  id,  and  no  more. 
For  every  orchard  and  the  fruits  thereof,  id.  and  no  more,  pay« 
able  on  the  usual  days  of  payment,  there  accustomed,  or  as  soon 
after  as  demanded.    That  after  the  induction  of  Mr.  Taswell,  they 
paid  to  him  tithes  in  kind  of  wool,  gfese,  eggSf  and  homy,  and  of 
iahei,  lambs f  znd^igSf  when  lo.     And  that  they  tendered  Mr^ 
Tasturli,  the  above-mentioned  modusss  for  the  lands  in  their  res* 
pective  holdings  in  lieu  of  hay  or  meadow,  milk,  foals,  gardens^ 
and  orchards,  and  the  fmits  thereof,  and  of  calves,  lambs,  and 
pigs,  when  under  lo,  which  he  had  refused  to  accept.    That 
these  moduses  were  accepted  by  John  Smith,  vicar,  in  1633,  and 
by  Hayne^  his  immediate,  and  his  several  other  successors,  in  the 
vicarage.    l*hat  in  1707,  the  return  of  the  value  of  the  living  for 
Queen  Anne's  bounty  was  42/.  3/.  lod, ;  whereas  the  then  value 
of  tithe  in  kind  would  hava  been  400/.  per  annum.    They  prayed 
Co  have  the  moduses  established  by  a  decree  of  the  court,  and  that 
they  should  be  <}uieted  in  ,tlie  erMoyment  thereof|  and  for  general 
relief. 

The  defendant  TaswelJ  by  his  answer  admitted  that  the  com*  Tuwt U'l 
plainants  had  insisted  upon  these  moduses,  that  he  had  heard  and  *°*^*»o 
believed,  that  such  payments  had  been  made  by  the  land  owners 
and  accepted  by  some  vicars,  alleging,  that  having  been  but  lately 
instituted,  he  could  not  set  forth,  whether  they  had  constantly 
been  paid  to  and  accepted  by  his  predecessors,  and  driving  the 
complainants  to  tl\eir  proof,  and  claiming  tithes  in  kind  not  only 
of  the  enumerated,  but  of  all  other  titheable  matters  within  the 
parish.    He  admitted  that  Smyfb  and  Hayms  were  vicars,  and  that 
be  had  heard  and  believed,  that  they  had  received  these  moduses, 
but  could  not  set  forth  whether  during  the  whole  of  their  incum* 
bencies  or  nor,  nor  in  fact,  how  long  they  were  vicars  respectively. 
That  he  had  seen  some  books,  which  he  was  informed  and  be- 
lieved were  in  possession  of  Mr.  Mosley^  vicar,  his  immediate  pre- 
decessori  by  which  it  appeared,  tliat  for  several  years  the  sun^s 
mentioned  in  the  bill  had  been  paid  to,  and  received  by  Messrs. 
Smyth  and  Haynes ;  but  how  far  these  books  were  evidence  of 
these  payments  being  made,  as,  and  for  the  moduses  insisted  upon 
by  the  bill  he  submitted  to  the  judgment  of  the  court.    But  he  did 
not  know,  whether  these  payments  were  accepted  by  the  succeed- 
ing  vicafs  or  not :  nor  whether  the  land  owners  did  pr  did  not 
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compound  with  wcceediDg  vicars  for  their  tiihes  mentioned  in  te 
bilK    But  he  bad  never  heard  of  any  tithe  behig  taken  in  kind  of 
bay  or  meaJpuf^  milkt/Qals,  or  of  ca/ves,  lamh,  zxiipi^s  wha  wiiir 
tin,  §r  0f  gardens  or  orchards.     He  admitted  thi^  return  made  fa 
Queen  Anne's  bounty^  but  could  not  set  forth  whether  die  tithci 
in  kind  would  or  would  not  have  amounted  to  400/.   He  ial 
)ieard»  that  some  vicars  had  made  compositions  with  their  pinshi- 
oners  for  their  tit heS|  but  knew  not,  whether  they  were  nude  oa 
the  foot,  or  calculation  of  the  tnoduses  in  the  bill  insisteil  upon  « 
not.   He  had  also  beard,  that  the  annual  value  of  the  vican^  dor* 
ing  such  compositions,  was  between  50  and  6c/. ;  but  coateDdod. 
that  he  was  not  boiinden  by  such  compositions  whatever  thcym^t 
have  been:  he  admitted,  that  these  payments  had  been  tendered  ta 
and  refused  by  him,  alid  insisted  upon  being  entitled  to  tttbe  ifl 
kind  of  all  titheable  matter  throughout  the  parish^ 
Drcrcc  et.        The  plaintiffs  replied  to  the  answer :  the  defendant  rejoined,  sod 
ll!oduio^     witnesses  were  examined  on  both  sides.    And  iqpon  opening  the 
^12^*        pleadings,  and  hearing  several  exhibits  and  the  proofs  taken  is 
the  cause  read,  and  what  veas  alleged  by  counsei  00  both  ndeii 
and  the  defendant  Tastvell  declining  to  tfy  the  several  RKxfaises  on 
the  25th  of  January,  1759*  his  honour  declared  they  onglittobe 
*  established  and  decreed  accordingly  without  costs  en  eidierwie. 

How  long  this  Mr.  Tastvell  survived  the  decree  made  by  Si 
Thomas  Clarke^  appears  not  upon  any  of  the  books,  or  MS.  i^ 
ports  which  have  come  within  my  cognizance.  Nor  does  it  ip- 
pear  whether  Mr.  Daviit  the  vicar  of  Almondd>ury,  in  17801^01 
the  immediate  successor  or  not  to  Mr.  Taswell.  Lord  RedtMi 
in  his  valuable  treatise  on  pleading  in  Equity*  has  gjiven  the U- 
lord  Redes*  lowing  short  uote  of  that  case.  In  Davie  and  Cbester^  ip  Qasu 
of  thecM»  March  10,  1780,  a  decree  establishing  a  modus  having  bees 
oi  Davie  y.  pieadcd  in  a  bill  for  tithes,  in  which  the  plaintiff  stated,  thattbc 
defendants  set  up  the  decree  as  a  bar  to  his  claim,  and  to  avoid  dx 
effect  of  the  decree  charged,  that  it  had  been  obtained  bycolhisioQ: 
the  chancellor  was  of  opinion,  that  the  defendants  not  having  ^ 
averments  in  the  plea  denied  the  collusion,  althou^  ihej  b^ 
done  so  by  answer  in  support  of  the  pleai  the  'pica  was  bail  in 
form,  and  he  over- ruled  it  accordingly.  A  fuller  note  of  tMscs* 
will,  it  is  presumed,  be  acceptable  to  the  rcaclerf . 
A  fuller  na.      Davk  V.  Chester*    £ill  by  vicar  for  titheSp.  Defendant  put  io> 


fiuKTipt  note 
oiS4imccaK. 
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f  'lliit  MS,  note  was  kindly  coimnunicatfd  to  me  bj  Sir  Smntel  RamtJljf, 
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plea  of  a  decree  in  1759*  in  a  cause  wherein  the  parishioners  wert 
plaintiff,  and  Ta$weU,  the  vicar*  (plaintiflTs  predecessor)  defendant 
establishing  a  modus.  For  the  piaintiiF,  it  was  said,  thai  the  de- 
cree was  defective,  ihe  patron  not  being  made  a  party  to  if ;  and 
that  therefore  the  decr^,  which  couM  not  bind  the  successor,  was 
not  matter  of  plea.  That  a  vicar  was  not  privy  to  the  acts  of  his 
prcdecessofi  nor  boundenby  them.  That  the  decree  might  bespro- 
duced  indeed  as  proper  evidence  in  the  cause,  and  then  the  plaintiiF 
would  have  an  opportunity  of  shewing,  that  it  was  obtained  by 
coUiision  between  some  of  the  parishioners,  and  the  then  vicar. 
Another  objection  made  to  the  decree  was,  that  the  bill  was  not 
filed  by  all  the  land  owners  in  the  parish.  For  the  defendant.  In 
support  of  the  plea,  it  was  said,  that  such  a  decree  stood  upon  re- 
cofd  in  this  court,  and  while  that  remained  unimpeachcd,  the 
same  question  could  not  be  agitated  in  another  cause.  l>4at 
though  it  were  true,  that  in  an  action  at  law,  if  such  a  decree  had 
been  pleaded  it  would  not  have  been  good,  and  would  only  have 
been  matter  of  evidence.  Yet  in  this  court  it  was  very  different; 
it  was  the  plea  of  a  jtxigment  of  this  court :  that  if  the  decree 
were  obtained  through  error,  the  plaintiff  had  his  remedy  by- 
bringing  a  bill  of  review ;  if  by  collusion,  by  bringing  a  bill  to 
impeach  its  validity ;  but  till  that  were  done,  and  the  decree  dis- 
posed of,  this  court  could  not  proceed  in  the  present  suit ;  for  that 
would  be  to  judge  a  matter  already  adjudged,  and  would  occasion 
the  ifKx>nvenicnces  of  having  two  contradiaory  decrees  pronounced 
upon  tlie  same  subject  by  the  same  court.  That  though  it  were  a 
common  opinion,  that  a  patron  was  a  necessary  party  to  a  cause 
cstabKshiog  a  modus,  yet  there  was  not  in  the  books  one  decision 
to  that  purpose.  That  a  vicar  was  privy  in  estate  to  hb  prede- 
cessor, in  the  same  manner,  as  the  heir  or  assignee  of  lands  is  to 
his  ancestor  or  assignor.  And  for  ii\e  defendants  was  cited  Bluck 
r.  Elliot*  9  Finch  13,  a  very  stror^  case.    March  9th,  Lord  chan- 

*  That  case  wai  ai  fotlowf.  '*  Mattbtw  Bluek^  Esq.  Jabn  G9odman,  senior,  *rh9m4f 
Jtif^x,  and  Thomas  Fom^  pliintifii.    Phiiip  BIHott  cleric*  defendanr. 
> '  V  TIm  platBliiF'rbili  wa»fir  fiayiiMftt  of  a  m^dtu  of  151.  44/.  peraoiram»  in  lieu  of 
ikbcf,  4ec. 

**  The  Mrn4aot  as  to  to  aiock  of  tK«  bill  at  charged  the  paymeot  of  a  mtidm^  or 
■07  yearly  turn  of  money,  for,  and  in  lieu  of  rithet,  for  any  of  the  lands  in  the  bill 
neatiooed,  (^irrpi  mi  of  H.  m<ad««r,)  of  that  t*ushi  rrltef  here  againat  the  defen- 
dant, ioft  or  coocerBioi  the  tame,  or  against  the  verdict  obtained  by  the  defendant  against 
the  pretended  jBoduf,  or  which  aoughi  leltef  touchirg  any  record^  cxeinpliBcatiooa,  or 
•bauactt,  cooccToiog  the  prcmlset,  for  pica  said,  that  the  defendant  then  was,  and  for 
SO  }ears  last  past  had  been  rector  of  the  parish  and  church  of  f/irir«Jb»,  and  duly  in* 
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celloTf  after  minutely  stating  the  proceedings  in  the  suit,  by  which 
a  modus  had  been  established^  observed^  that  it  was  not  a  suit 


ftituted  aod  iodacted,  tec.  and  that  in  Michaelmai  term,  A.  12  Car.  1»  aa  actioa  of 
debt  waf  btoughc  by  him  at  rector,  Ax.  agaibst  Toomat  R^gers^  coooersiog  (be  pa;. 
IDcot  of  ttchei  in  kind  upon  the  ttatute  1  E.  VI.  for  the  forfeiture  given  by  that  iUta« 
for  not  setting  out  his  tithrs,  which  laid  R^gert  was  then  tenant  of  parcel  of  the  luis, 
whereof  the  bill  fiu«ge$ts  the  modus  to  be  paid ;  and  the  cause  coming  00  (o  a  trial,  ibc 
then  Lord  IVilhughby^  who  was  owner  of  the  said  lands  endeavoured  to  support  ib( 
pretended  modus  now  insisted  on  by  the  plaintiff,  and  made  all  the  defence  be  cooM  io 
person,  both  00  the  behalf  of  himself  and  tenants,  and  especially  of  his  tentnt  /{cgm, 
against  whom  the  said  action  was  brought ;  but  yet  a  verdict  pasted  at  the  aabt^ 
«gaiort  the  pretended  modus,  on  which  verdict  judgment  was  duly  entered,  which  rx^ 
4ict  and  judgment  the  defendant  pleaded  in  bar  of  the  pUintiflf't  demand  by  this  bill  i 
and  the  court  allowed  the  plea  to  be  good." 

It  it  to  be  observed,  that  there  are  very  material  diflferences  between  these  twscaei: 
Itt,  the  case  in  Fimeh  was  a  verdict  at  law :  the  case  of  DttvU  mnd  Cbeiter  was  a  decree 
inihe  tame  court,  and,  No  cnllusion  or  fraud  was  even  suggested  i  n  the  former  case :  tbi 
btter  rests  upon  the  charge  of  coUusioo  and  fraud.  3rd,  The  verdict  and  judgment  io  «a$ 
case  were  in  support  of  the  common  law  right  to  tithes :  the  decree  in  the  other  case  was 
against  it.  4th,  Lord  Wtttomghby  in  the  first  case  prosecuted  the  action  utUwt^t 
Itgainst  the  incumbent:  in  the  last  case  the  incumbent  is  charged  with  having  abaodeacd 
or  surresdeitd  hit  rights  to  the  injury  of  hit  succesadn.  There  is  an  important  ptilaft 
ID  theWibre  mentioned  cast  of  Carr  v.  HeatM^  from  Sir  Jobn  Skytmer't  MS.  which 
throws  ttrong  light  upon  this  subject.  <*  It  has  been  urged  by  the  plaintiff's  coond  with 
great  force  of  aigiiment,  that  a  deerea  made  between  the  tame  partiea,  on  the  tamt  poiat, 
not  appealed  from,  but  signed  and  inrolled,  it  conclusive ;  and  that  as  that  decrse  naic 
in  the  time  of  Car*  I.  had  been  signed  and  inroUed,  the  Tights  of  the  parties  Io  thattait, 
who  were  repretented  by  the  parties  in  the  present  suit,  namely,  the  vicar,  and  theior 
propriaiar  wrere  bottnden  by  it  \  the  merits  of  it  could  not  now  be  discussed ;  and  con* 
lequentlyy  the  |»laintiff|  (die  vicar)  was  entitled  to  the  decree,  which  he  prayed  by  bit 
^iU. 

*'  The  vule  it  founded  in  sound  policy,  which  rv^utres,  that  the  decrees  of  the  cwt 
should  not  be  contrary  aod  opposite  to  each  other  on  the  same  poiat  of  right ;  {sr  iiuiead 
ef  producing  certainty  and  security,  it  would  create  the  utmost  confusion.  But  a  decite, 
which  It  to  have  this  conclusive  cfiect,  must  be  made  between  parties,  who  have  acaor 
petcnt  interest  in  the  subject  of  it.  The  suit,  in  which  that  decree  was  pronounced,  wai 
between  the  viear  and  the  impropriator,  who  was  the  patron*  One  of  the  parties  bad 
an  absolute  right;  but  the  vicar,  though  he  had  the  freehold  of  the  vicarage,' had  noiar 
tefest  beyond  hit  own  incumbency.  As  vicar  he  could  do  no  act  to  hind  the  socercstaf 
his  successors  in  the  vicarage.  Before  the  restraining  acts  he  could  not  have  afiecied  tbMS 
ioteresfs  without  the  concurrence  of  the  ordinary,  as  well  as  of  the  patron ;  aod  the  sane 
reason  and  policy  rc<piire,  that  the  ordinary  should  be  a  party  to  a  suit,  the  en^  of  which 
is  to  bind  and  conclude  these  interests,  which  the  law  has  appointed  him  to  walch  wv 
aod  protect.  And  though  the  decree,  which  was  pronounced,  were  in  favour  of  the 
vicar's  claim,  yet  if  there  were  not  parties  sufficient  to  sustain  the  suit,  the  deasf 
pronounced  in  fairour  of  the  vicar  can  be  n5  more  conclmive,  than  if  it  ha4  been  to  Ae 
prejudice  of  his  claim.  Considering  the  decree  in  this  light,  it  has  no  more  foior  in 
respect  to  the  successors  of  the  vicar,  who  was  party  to  it,  than  a  decree  for  an 
of  the  tithes  would  have  had.  The  conduct  of  the  parties  to  the  suir,  or  of  tbcif  1 
tentatives,  shews,  tha(  they  considered  the  dccfce  4s  not  fondusiyef  and  that  ibej 
m  ght  at  their  pleasure  depart  from  it.*' 
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brougfit  on  behalf  of  the  plaintiffs,  and  all  other  owners  and  oc« 
cupiefs  of  lands  in  the  parish,  and  that  the  plaintiiB,  who  wers  de- 
bribed  as  such,  were  not  the  owners  and  occupiers  of  all  the 
lands  referred  to  in  the  bill,  and  many  who  were  really  so,  bad 
dot  been  made  plaintiffs.  That  had  the  fornner  bill  been  properly 
brought,  he  should  have  taken  more  time  to  consider  of  it.  That 
he  was  of  opinion  no  decree  would  bind  the  vicar's  successorSf 
where  the  patron  had  not  been  a  party,  and  should  therefore  dis* 
allow  the  plea,  but  suffer  it  to  stand  for  an  answer  with  liberty  to 
except. 

It  is  believed,  that  this  suit  abated  by  the  death  of  Mr.  Davie,  ZWr  n 
very  soon  after  the  defendant's  plea  had  been  over-ruled:  no  pro-  pieiVfor. 
cecdings  appear  on  the  records  of  the  court  from  the  year  1780,  ™eT*««<e 
affecting  the  vicarial  tithes  of  AImondsbury,ailI  the  year  1804,  ruled, 
when  the  present  incumbent  filed  his  original  bill  against  one  of 
the  most  considerable  land  owners  of  the  parish,  in  order  to  bring 
to  trial  the  existence  of  these  moduses,  which  all  the  vicars  of         ^ 
Almondsbury  have  questioned  or  resisted.    As  the  bill,  however, 
is  ^tlll  pending,  nothing  can  be  said  upon  it,  except  that  it  im^ 
peaches  very  strongly  the  decree  in  Taswell  v.  Chester  and  others  / 
knd  upon  the  like  grounds,  as  Mr.  Davie^  the  former  vicar,  had 
impeached  it,  and  also  demanded  tithes  in  kind.     In  Dods  v. 
ff%rralt,  the  defendant  fVorralU  as  Mr.  Chester  had  done,  pleaded 
the  former  decree  almost  tot  idem  verbis.     It  was  set  down  for  ar* 
gument,  and  came  on  before  Lord  Eldon  in  Michaelmas  term 
1805,  when  the  counsel  for  the  defendant  fVorral  (Sir  Arthur 
Piggott)  said,  that  they  had  not  been  aware  of  the  case  mentioned 
in  Lord  Redesdale^s  book  of  Davie  v.  Chester^  but  with  that  case 
staring  them  in  the  face,  he  would  not  consume  the  time  of  the 
Ctxirt  in  arguing  against  it.    Lord  Eldon  noticed  the  case,  and  fully 
recognised  and  confirmed  the  opinion  of  Lord  Thurhnv*    He    * 
therefore  disallowed  the  plea,  but  suffered  it  to  stand  for  an  answer 
with  liberty  to  except. 

Courts  of  equity,  often  grant  injunctions  to  stay  proceedings  in  injunctiom 
the  common  law  of  courts,  or  to  the  spiritual  courts,  which  ope-  ®^J?^"*  ^ 
rtite  nearly  like  prohibitions  at  common  law.  In  Sir  Edward 
Blackett  V.  Dr.  Finney* y  1 7 24,  the  bill  suggested,  that  there  was 
a  modus  of  four-pence  per  score  for  all  sheep  going  on  Gaytrfteld^ 
in  the  parish  of  Ryton^  in  the  ct)unty  of  Durham^  in  lieu  of  tithe 
of  lamb  and  wool ;  that  the  defendant  libelled  in  the,  spiritual 
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court  far  tithes  in  kind  ;  that  the  ptaintHT  moved  for  a  prohibI6oa 
in  the"^  court  of  pleas  in  Durham^  but  permitted  a  consultation  to 
go^  and  depended  on  relief  in  this  courts  and  prayed  to  have  the 
modus  established :  the  defendant,  Dr.  Finnej^  insisted  theie  was 
DO  such  rooduSy  but  that  the  four- pence  were  in  lieu  of  the  milk 
of  the  ewes,  which  was  usual  in  that  coimtry. 

Now  upon  motion  for  at)  injunction  to  the  spiritual  court,  the  de» 
fendant's  counsel  insisted,  that  this  was  proper  matter  of  suggestion 
on  a  prohibition ;  and  also  the  defendant  had  in  the  answer  denied 
the  modus:  butt,  per  curiam f  there  being  some  dispute  between  the 
parties,  whether  the  modus  be  as  alleged  in  the  bill,  and  as  tbe 
spiritual  court  catmot  try  the  modus^  we  will  grant  the  injunction.* 
InjuoctioB         Yet.in  the  before-mentioned  case  Rotherham  v.  FambaiVf  Lccd 
t%^\%       Hardwicke  denied  an  injunction  to  a  defendant  in  the  spiritual 
^^  ^1?  court,  upon  the  following  grounds :  the  defendant  instituted  a  suit 
authority  of   in  the  ecclesiastical  court,  for  subtraction  of  tithes ;  the  defendant, 
«h«^p»'ii»**i  without  pleading  any  discharge  there,  brings  his  bill  in  this  court 
to  establish  a  modus ;  the  answer  to  the  bill  does  not  admit  it,  and 
the  motion  now  is  for  an  injunction  to  stay  proceedings  in  the  ec- 
clesiastical court,  upon  the  bare  suggestion  of  a  modus  by  his  bill. 
Lord  Chancellor.    An  injunction  is  prayed  on  two  heads;  first, 
on  a 'presumption  fur  a  constant  non-payment  of  tithe  hay  from 
time  immemorial ;  there  must  have  been  an  alienation  from  tbe 
persoits,  under  whom  the  defendant  claims,  though  the  plaintif 
be  not  able  to  produce  the  particular  grant  of  diose  tithes  to  his 
ancestors.    Secondly,  upon  a  suggestion  in  tht  bill,  tluif  i^eie  has 
been  a  m^uiot  composition  constantly  paid  in  lieu  of  tithes. . 
Of  ftsuet         Having  before  observed,  that  most  actiorK  at  law  on  tithe  c^li^ 
rii^.  **^"'     arose  but  of  issues  directed  by  the  couns  of  iequity,  it  witt  bd  pii^ 
xenoamiftg  task  to  notice  the  different  instances,  in  whic&the 
courts  of  equity  have  direttcd  them.    In  several  bf  the  Cases  here- 
inbefore referred  to,  occasion  his  occurred  td  Notice  ibst^QcS,  itt 
which  courts  of  equity  have  ^ent  points  of  doubt  to  Jiirlei.  ^  We 
shall  here  driiv  the  readfc^rV  attention  to  some  of  tfii^  mo^  reMl'l 
("asc^,  in  VHlch  these  colirts  have  aded  lipon  est^feJfish^ed  pirindptes."' 
In  die  Wfoite-rlkmioricd'ciase  bf  JSJf/ViV.'l^^ 

,         ,         .,'.  •  •',•"••7         ••'        -•»*■»  ^'.  ■•■»-•''•'.' 

•  June  6,  1733,  Sufmon  and  orhtrs  y.  /?4*^  reetor  9/  Hdcowie  in  Q^  ^fffl^J    .1 
A  like  bill  fbr  ciiibtbhrnf^  modoi^s,  itome  Whereof  ihc  Aefi^dabt  a^ini(tdi,bali^' 
lutely  (kiM  the  omX  aai  gittatett  lof  dbttis  \  lad  ^  Makt  ctoMff"  Stwtt^y  di^l^ 
plaintiff  here  had  not  put  io  a  plea  to  the  libel  ia  the  spiritual  coyrt,  yet  twoe  chM  cmM 
canooc  try  modu^s,  and  the  bill  prayi  an  ciUbUsbme^t  thfrev/,  an  iojUDCtMi  wii 
granted.  .        •'     ^*  '.-^-^    ''       ^  '' 
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Batdwlcif  obsetvedi  as  to  one  part  of  the  caae,  that  notwithstand** 
ing  the  particular  moduses  were  not  mentioned  in  the  bill,  nor  par* 
ticularly  pleaded  by  the  answer,  yet  as  the  plaintiiTs  own  witnesr 
Ks  shewed  ^  reasonable  ground  for  a  modus t  it  would  be  going  too 
fartosay,  that  an  account  of  tithes  should  be  decreed,  where  even 
upon  the  pIaintiiF*s  evidence  it  appeared,  there  was  a  nuxlus. 

In  the  before  <|uoted  case  of  Robinson  y.  Barroiy,  1 779,  the  ^J??^ 

court  of  excheqiier  held,  that  customs  never  were  established  with-  without 

out  trial  at  law,  where  the  defendant  denied  them :  imless  the  de-  ^^^| 

fcndant  should  waive  the  issue  tendered,  which  was  allowed  to  be 

the  practice  on  all  hands.    Then  in  Morgan  v.  Nevilkt  which  was 

befoft  icferred^o  for  another  purpose.  Lord  Chief  Baron  Smtb 

said,  it  was  an  invariable  rule,  in  questions  of  that  sort,  (the  ques- . 

tion  there  was  of  a  custom  to  carry  the  tenth  meal  of  milk  to  the 

church  porch)  to  refer  to  a  jury.    It  is  only,  where  there  is  a 

doubt,  that  it  is  done  both  in  cases  of  moduses  and  of  customs* 

And  Baroo  Adams  declared  he  was  not  perfectly  satisfied  to  decree 

whhout  a  trial  at  law.     Lord  Mansjieli  in  his  elaborate  argument 

fci  Travis  v.  Oxton^  before  the  lords  in  I775»  from  £^/r  MS^ 

said,  '<  I  know  of  no  case,  where  courts  of  equity  decreeing  on 

"  right,  do  not  go  on  this  ground,  that  //  h  ekar  beyond  coniraiUc'- 

'^  tion  andwuhout  a  possibiliif  of  its  bei^g  otherwise^    But  there  ia 

*'  a  leaoiog  in  all  juries  to  determine.against  tithes:  theiefore  thc^ 

"  are  many  precedents,  where,  upon  the  evidence  coming  homo 

**  quite  dear  upon  a  modus  set  4q>,  or  a  right,  a  decree  hat  been,   . 

*'ma4e  witl^t  sending  it  to  a  jury."    In  ff^amn  v.  Fisher  \ 

1785,  where  a  modus  was  laid  in  a  vague  manner,  that  is,  an  en-r 

tire  modus  of  5//*  for  two  species  of  tithes,  viz.  for  cow  and  calf, 

and  die  4i^ribution  of  4d.  for  one  and  i//.  for  the  other  resting  on 

the  evideiice  of  one  witnessi  ai)d  a  vi%»  in  some  written  document 

the  cQyi[t;  declared,  they  could  not  direct  an  issue  for  «vaist  of  pre^ 

ciiioo.  io^  the  statement  of  ^e  modu^.    The  case  of  Laithes  and 

others  y^  ChrisO^,^*  t734t  ^^  ^  ^^^  f^  establishing  a  modus; 

it  waf^^r^ved  tp  exis^  wi^ti  some  variation  (as  to.  extent  and 4me  of 

paymeat]  from  the  ^tateinent  in  thebilU  yiet  At  court  directed  an 

issue  \q  fryjt«    Bpt  Lofd  Chancellor  Thurkw  said  in  Bishop  Xf 

Chichester t  often  referred  to  for  several  other  purposes,  that  if  the 

parson  insisted  upon  it,  he  could  not  direct  an  issue  upon  a  modus^ 

where  ttif  eviden(;e  did  not  support  it.    So,  gfter  mature  deltbera* 

tioo,  £ii,^«  £i/Ai«fnia,ihe- before  ooticedi  case^  in  Seott  v*  Fetmicii 
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in  17831  refuted  to  direct  issued,  wherb  the  Evidence  shewed  a  diP 
fercnt  modus  from  that  laid.    And  to  try  a  modus  with  restrictioo, 
where  a  modus  was  alleged  generally,  without  any  restriction. 
1?*  il*!5?  As  to  the  demand  of  tithe  of  milk,  the  defendants,  who  wat 

can  be  ai-  r  t 

rectcd  when  liable  to  that  demand,  had  not  proved  the  modus  of  two-peocefor 
•bcw/a  di^  ^^ery  new  keld  cow^  and  three  half-pence  for  every  farrm  tm 
fereot  modM  which  they  had  alleged  by  their  answers  to  be  payable  in  lien  and 
alleged.        Satisfaction  of  the  tithe  milk.     It  was  stated  by  their  counsel,  that 
though  they  had  failed  in  giving  satisfactory  proof  of  the  modoi 
which  they  had  alleged ;  and  which,  it  was  sard,  they  had  alkged 
through  mistake  or  ignorance  of  another  modus,  which  actually 
existed,  and  had  been  always  paul  in  the  district  of  BelEngbam,  in 
lieu  of  tithes  ;  yet  that  they  had  sufficiently  proved  the  existence  of 
the  other  modus;  and  they  projposed  to  rctd  the  depositions  of 
several  witnesses  to  prove,  that  a  modus  of  four-pence  bad  beor 
•Iways  payable  and  paid  by  the  occupiers  of  ancient  estates  or 
fiirms,  in  that  district,  in  lien  of  such  tithe  arising  f|om  such  es- 
tates or  farms.     This  evidence  was  objected  to  on  the  prt  cf  die 
plaintiiF,  as  being  evidence  of  a  modus,  which  the  defencUots  had 
not  alleged  in  their  answer;,  and  therefore  ought  not  to  be  rccetved 
or  read  on  their  behalf.'   The  court  was  of  Opinion,  that  the  de- 
fendants having  in  their  answers  insisted  on  a  particular  modus, 
could  not  be  permitted  to  enter  into,  and  read  proof  of  another,  or 
different  modus;  and  the  evidence  proposed  was  not  received. 
In  the  farther  hearing  of  the  cause  the  plaintifPs  counsel  thoifiit 
it  expedient,  in  order  to  take  oflF  the  effect  of  some  evidence  read 
for  the  defendant,  to  read  on  the  part  of  the  pisdntiflp  (as  diet 
were  entitled  to  do)  those  depositions,  which  they  had  objected  to^ 
when  they  were  oflfered  to  be  read  on  behalf  of  the  defendaois. 
From  those  depositions  it  appears,  that  ar  payment  of  fbor-pena 
yearly  had  bten  immemorially  nrade  by  the  respective  occupieisof 
ancient  estates  or  farms  in  the  district  of  BMngham  to  tiie  rector; 
and  there  was  s  great  deal  of  proof  from  reputafioif,  from  tit- 
dition,  from  the  frequent  dcclaratidns  of  the  tithe-gatherer,  and 
from  declarations  of  the  last  rector,  that  the  four-pence  liad  been 
paid  for  the  tith6  milk.    There  was  no  satisfactory  proof  given  00 
part  of  the  plaintiff  to  shew,  that  the  41/.  hid  ban  paid  on  any 
the  other  account.     For,  as  to  the  depoStion  of  Mr.  Flemings  tie 
curate,  it  was  iar*  frgm  satisfactory ;  and  it  is  directly  contradicted 
by  the  declarations  of  Maire,  the  tithe  gatherar,  and  of  Mr. 
fTas/cIl,  the  late  rector,  who  expressly  admitted,  that  the  payment 
was  not  for  keeping  a  book  as  Mr-  Fleming  supposed,  but  for  d« 
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milk  of  the  cows.  And  it  was  remarkable,  that  Mr.  fTasteirs 
declaration  on  that  subject  was  made  in  the  latter  part  of  his  time; 
and  that  he  had  been  rector  of  the  parish  from  the  year  I723>  to 
the  year  17711  when  the  plaintiff*.  Doctor  Scott ,  succeeded  to  the 
rcctoryt 

Under  these  circumstances,  the  plaintiiPs  demand  of  tithe  of 
milk  in  kind  now  s^uvls.  The  court  cannot  direct  an  issue  to  try 
the  existence  of  a  modus  on  the  behalf  of  the  defendants,  which 
the  defendants  have  not  alleged  in  their  answers.  The  court 
ought  not  to  decree  an  account  of  tithe  in  kind  on  the  behalf  of 
the  plaintiff,  in  direct  contradiction  to  so  much  and  such  strong 
proof  of  a  modus  payable  in  lieu  of  the  tithe,  and  that  pro(^ 
arising  from  evidence  read  on  the  plaintiffs  part*  The  bill,  there- 
'  fore,  as  to  such  part  of  it  as  prayed  an  account  of  tithe  milk  was 
dismissed* 

As  to  the  demand  of  tithe  of  agistment,  which  was  made  upon  Court  can- 
five  of  the  defendants :  three  of  them,  namely  the  defendants,  ?^'  ***'*^*^*  »'• 

.  .  .  Xnut  10  try « 

tharltoHt  Robsoftp  and  MacdonaM^  who  occupied  ancient  tene-  m«dHi  wu h 
mentsor  farms  in  the  district  of  Bellinghamp\vi'£\sxt&  on  a  modus  whTreTciT 
of  one  penny  payable  for  each  of  their  tenements  or  farms  in  lieu  **•**  »*i»h.>ut 
of  the  tithe  of  grass,  whether  cut  and  made  into  hay»  or  eaten  by 
.barren  and  unprofitable  cattle,  as  two  of  the*  defendaras  said ;  or 
as  the  other  said,  eaten  by  cattle,  sheep,  or  any  other  living  goods. 
It  was  in  proof,  that  payments  had  been  continually  made  for  the 
tithe  of  agistment  of  shicep  and  lambs  throughout  the  whole  dis* 
trict,  independently  oDi  and  without  regard  to  any  custom  or 
usage  regulating  such  payments.     There  could  not,  therefore,  be  a 
modus  of  one  penny,  or  any  modus  payable  for  or  in  satisfaction 
of  the  agistment  of  M  bar^  and  unprofitable  cattle.     If  there 
were  any  modus  for  agista^enr,  it  must  have  been  with  some  re- 
striction.    But  the  court  did  not,  as  was  proposed,  by  the  defen-. 
dont's  counsel,  direct  an  issue  to  try  a  modus  with  a  restriction  or 
exception,  where  the  defendants  had  insisted  on  a  n^odusgenerally, 
and  without  any  restriction  or  exception;  for  that  would   have 
been  to  try  a  modus  different  from  that,  which  the  defendants  had 
made  the  ground  of  their  defence.     The  defendants,  who  occu- 
pied ancient  farms  in  Bellmgham^  were  to  be  decreed  to  account 
for  their  agistment  tithes. 

As  to  the  modus  insisted  on  by  the  other  two  defendants,  /-f?/* 
k'tnion  ^nd  Thompsm^  to  be  payable  for  tithe  of  bay  and  agist* 
mcnt  of  their  several  inclosed  hrids  in  the  district  of  Shnotiburn^ 
which   were  p^jrt  of  .wastes  and  coinmons,  and  which  werci  on 
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ihe  inclosure  of  thosi  wastes  and,  comrnqni^  allotted  to  dli^t 
farms  in  Simsjtiump  in  satisfiictioa  of  ,tbe  Hgh^  of  cowftm% 
which  the  occupiers  of  those  farms  enjoyed  oathe  wastes;  it  was 
admitted^  that  payments  for  tithe  oJF  agistment  sheep andbaibs^ 
without  regard  to  any  usagp  or  custooif  bad  been  continually  voak 
in  the  district  of  Simonikm,  as  well  as  in  the  district  of  Billa^- 
bam ;  and  there  was,  consequently*  the  same  objection  to  tfae 
modus,  as  claimed  for  these  new  inclosed  lands  in  the  district  of 
Stmonburn^  as  there  was  to  -  the  like  modus  cluimed  for  the  old  in* 
closures  in  the  district  of  Bflli/rgham. 
Cburtnet  In  Evans  and  Shaddock  \.  Green*,  I77Q»  a  bill  was  prcferraj 

Concluded  '      1 1  y     '      .  •  * 

item  direct,  by  the  lessees  of  the  vicar  of  Fulham^  against  a  gardener  forsuU 
b^/diw^  traction  of  tithes:  and  for  the  plaintiffs  abotu  17  witnesses  pro«4 
ins  former  full  clcar  and  circumstantial  fraud  in  setting  out  the  titfaes;  and 
*^*'*^*  some  witnesses  for  the  defendant  met  these  charges  by  gcpcsai al- 

legations of  fairness ;  and  the  court  directed  an  issue*    Tlie  court 
is  not  concluded  from  directing  an  issue  to  try  a  modus  hj  a  decree 
in  a  former  causej  in  which  the  same  modus  was  iJDi^ted  upooj 
but  no  issue 'w9s  directed  upon  it.    This  is  a  most,  impottast 
point,  and  in  as  much  as  it  appears  to  have  occurred  both  in  prio- 
ciple  and  circumstances  in  the  case  of  the  pari>h  of  jtldmmiur/^, 
where  Mr.  Chester  and  the  other  land  holders  obiained  a  deqpcefor 
establishing  moduscs  against  Mr^  Taswell^  in  1759*  without  ^ 
issue  having  been  directed  to  try  them«  and  afterwards  Mr*  Detmet 
a  succeeding  vicar  in  I786»  demanded  tithes  in  kind*  as  theprC'^ 
sent  incumbent  Mr,  Dodi  seems  to  have  done  in  liox  or.i8o4»  it 
will  not  be  irrelevant  to  state  as  much  of  the  case  of  Celtics  v.  Sir 
//.  Gough  and  others^  as^tiirned  upon  this.poiQt«  It  was  anagpe^ 
from  the  court  of  chancery  to^the  lords  in  1785 1.  ,.  .      ,.,,., .. 
ficapfa         Sir//.  Gongh,  in  1778,  preferred  his  bill  in  chanceiy  ^t* 
S^wVre    the  Reverend  Mr.  CW/;VVf  v^car  of  Caverdoa,  in  ff^anvicJksJkire^iigA 
th«  landfco-  p^.  Join  fVarren^  the . archdeacon  of  fVorftslet.  as  .rector  jrffl**  . 
were  imp<rr  verdottf  Setting  forth,   that  in  the  year  J7$5»  Sir  JE£  GeughJcyu 
*'ihaMhe^*  cea^d,  (the  r«spon4eni*s  father)  became  sciwdin  f«c  by,.(W?ba$C,- 
court  could    from  ^A«  Parker  f{t\t(f  aUa J  of  the  manor  «pf.  A/^/^/7|^^^.%-. 
S!!ie."n"b*r  mcsMjage  and  landfs,.tl}er^pnto  belon^ng,  called  or,  jiop^n,  by  *!*••• 
•V  )^l  ^  name  of  Kingtm  ,fftrin^^  sjtwtedjn  the  .parish  flf  i^erdefi^Jfai^^':> 
cepr  a  very  small  pari  of  tb?  saidfarm*  wljjch  J»^  J?<^raedja^£:j 
for  other  lands  previously  to  ?uch-  p."icl\a3|:,)  ^\  ttuL^d^^r^-^FfeRT^:: 
Geugh,  (ihe  rc5pcndenr>  fajh^riJ!.  djed/ip-^^HV/^yikr  '?W^ 
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wsponfcfit  Kis^  eldest  s6n,  and  heir  a«  liw,  tvho,  sk  ttich,  tficre- 
upon'becahne  seized  in  fee  6f  the  said  farm,  (except  as  aforesiid,! 
and  had  ever  since  been  so  seized  thereof:  that  the^aid  farm  was 
an  ancient  ftinn,  and  h^d  from  time-inimenional  consisted  6t*ihe 
house,  and  several  pieces  or  parcels  of  land  panicnlarly  described 
in  the  bill  by  their  names  and  quantities :  that  two  of  the  pieces  of 
iand  (parcel  of  the  said  form)  and  in  the  bill  also  pariicularfy  de- 
scribed,  had  been  conveyed  by  indenture  of  the  loih  of  March. . 
1721,  by  yohn  Parker^  (the  then  owner  of  the  said  farm,)  to^w- 
drew  Archer^  in  exchange  for  two  smalf  pieces  of  larjd  in  the  bill; 
also  particularly  described*  which  had  ever  since  (he  exchange 
been  hoYden  with  Kington  firm :  th^t  the  proprietors  of  Kington 
farmt  or  their  farmers  thereof,  from  time  immemorial,  had  been 
^customed  to  pay,  and  had  paid  every  year  on  the  Feast-day  of 
$t,  Thomas  to  the  vicar  of  Claverdon^  for  the  time  beings  a  modus 
of  131.  4^.  in  lieu  of  all  satisfsction  and  discharge,   and  'in  the 
name  and  stead  of  all  the  privy  and  small  tithes  arising  upbzi  the 
said  farm :  that  no  tithes  in  kind  had  at  any  time  been  paid  for  il^e 
said  fann  before  the  year  17731  and  then  only  upon  the  occasion 
after  mentioned,  nor  had  any  ever  beeu  demanded  for  the  said  farm       . 
t>y  any  former  yicar ;  th;^t  the  vicarage  of  Clover  Jon  having  become 
vacant  in   the  year  1768,  by  the  death  of  PFilliam  Cuniming^  the 
}ast  incumbent^  the  appellant  was  presented  thereto  in  October^ 
I'j&i  by  the  Reverend  Dr.  John  Tottie  (the  then  archdeacon  of 
IForcester '^)  land  that  since  the  appellant  had  bee^i  so  presented,  he 
had  claimed  to  be  entitled  to  the  tithes  of  all  titheable  matters 
(except  corn,  grain,'  and  hay,)  arising  within  the  said  vicarage : 
that  accordingly,  in  June  1773,  he  had  filed  ttrs  bill  in  the  court  of 
chancery  against  the  said  late  Sir  Henry  Goagh^  and  against  tbe  rd* 
spondent  Cannthg^  (his  tenant)  and  several  other  perstms,  {which 
suit  after  ttief  death  of  the  said  late  Sir  Henry  Gough  vyas  feyiyixl" 
against  the'rcsgondenl)  prayirtg  an  account  of  all  til heable"  matter?, 
(except  corn^  grttin;  9r  hay,)  vyViich  had' been  had  and  taket{by*'' 
the  said  iseVeral  cfbtcndarits  since  the  death  of  the  said  ff^ilfiurhCom'^ 
pi'ngf  and  that  they  might  fee  decrt'ed  to  pay  him  the  vaKie*  of  the 
tithes  of  air^iicH  titheabic'  matters  by  th6tri  respectively, had  and 
taken,  and  that  his  rii^ht  t6  the  said  rlthes  mighrbb  established; 
that  the  defendants  had  put  ih  their  answers  to  the  said  bill ;  and 
die  said  late  Sir  Henry  Gough  and  fFiUtam  Qunning  had  insisted  by 
their  answers,  that  they  were  not  bounden  to  pay  the  said  tithes^ 
lod  had  alleged,  that  an  ancient  immemorial  payment  or  nuxlus 
Pf  13/,  4^'  f^r  fhnum  wat  pid,  and  payafch  in  lieu  of  all  vic». 
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rial  or  sm^U  tithes  arising  from  the  lands  of  Sir  Uenrj  G^gh 
within  the  parish  <^  Qavardon^  (except  the  lands  which  had  been 
so  taken  in  exchange,)  and  for  EasUr  offerings;  and  that  oo  for- 
mer  occupier  of  the  said  lands  had  at  any  time  paid  ;py  tithes  in 
kind  arising  from  the  3an]e :  that  the  appellant  having  replied  tq 
the  raid  answers,  issue  wa^joined.  and  the  cause  afterwards  came 
on  to  be  heard  on  the  27th  of  Novembert  17771  at  the  rollit 
when  Sir  Thomas  SewAl^  (master  of  the  rolls,}  had  been  pleased 
to  decree,  that  the  respondent,  as  personal  representative  of  tbe 
late  Sir  Henry  Gougb  zni-ff^illiam  Canmngf  his  tenant,  should  ac- 
count  with  the  appellfint  for  the  tithes  of  tbe  said  lands  since  die 
death  of  the  last  incumbent,  fyiUiam  Cannings    The  bill  then 
stated  the  foundation  of  the  decree  made  by  Sir  Thomas  SiweBf 
a^the  rolls  to  be,  that  the  said  respondents,  Sir  Henry  Gougb  vA 
tViUiam  Canning  had  not  (and  the  bill  charged  that  they  bad  not] 
in  tbe  answers  of  either  of  tliem  distinguished  or  a^certaioed  of 
what  pieces  of  land  the  said  farm  called  Kington  farrn%  consisted, 
nor  ^st  torlh  with  c^rt^inty  what  landf  in  particular  were  povered 
by  Che  said  mirfur,  of  I3f«  4^/.  and  also  that  it  waf  by  the  answer 
of  the  said  Sir  Henry  G^ugh  alleged,  that  all  the  proprietors  .of  dte 
lands  of  the  said  Sir  Henry  Gongh  being  within  the  parish  oi 
Cloven/on,  (except  the  lands  before  excepted)  or  their  facmei9,had 
paid  time  out  of  ouod  evo'y  year  to  the  vicar  of  CUtverdvs  afore- 
iuiid,  a.c^lain  sum  of  x>j.  Ad,  in  lieu  of  all  vicarial  orsonU 
tithes  arising  upon  the  said  lands,  and  for  Easter  offerings;  but 
that  it  was  not  stated  or  alleged  by  the  answer  ciiher  of  the  sad 
Sir  Henry  Gougfj  or  FTiUlam  Canning,  his  tenant,  that  the  said  Sir 
Henry  Gough  bad  not  lands  within  llie  parish  of  CkverJona  Other 
^han  and  besides  the  l^nds,  of  whieh  the  said  farm,  called  KtitsM 
farm,  consisted,  and  to  which  farm  only  the  said  moduifasap- 
pcared  by  the  proofs  taken  in  the  said  cause)  extended*    .The  l»il 
therefore  prayed,  that  the  said  modus  cf-iy^^ei*  might  ■  be  estab- 
lished* and  that  the  appellant  might  be  decreed  to  adcept^he'sKne, 
the  respQodent  oScring  by  hi^  bill  to  account  lyith  hijOafortfac 
can^e^ «  .    '  . ,  .  ,    ^ 

■'  To  this  bai  the  appelant,  as  to  the  mpdos  of  13^.  ^ifctbeirbf 
prayed  to  be  established  antt  accepted  in  discharge  oP^  tRc  ftw? 
or  small  tithes,  of,  or  ribitig  on  thQ  said  tepemeut  aiul  farm  cj^<<L 
Kington  Grange  Furm,  with  the  lands,  wood,  and  apfmncftanccs 
thereto  belonging,  and  therewith  holden  in  the  parish  oi-Ctixtfi^ 
i^nd  particularly  de^^crihed  in  the  plainiifF's  bill,  (cxceptjsjuch  parts 
in^be  said  bill  >vefe  mentipucd  to  Iiave  been  exchanged  lor  other 
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previously  to  Sir  Henry  Cough's  purchase,)  or  which  prayed  any 
refief  against  hitn,  or  sought  the  discoveries  in  the  bill  prayed  rc-» 
iatrve  thereto,  pleaded  in  bar  the  biili  answers,  proceedings,  and 
(kcrce  in  the  former  suit,  in  which  the  appellant  was  plaintiiF,  and 
hid  obtained  the  decree  against  Sir  Henry  Gaugb  and  ff^Uiam  Can^ 
fling  for  payment  of  tithes  in  kind,  and  averred,  that  the  modus 
in  both  suits  was  for  the  same  lands,  and  that  the  decree  in  the 
former  suit  was  made  upon  the  full  merits  of  the  case,  and  upon 
reading  the  evidence  ofiered  on  both  sides,  and  that  the  said  decree 
was  duly  enrolled,  and  in  full  force  unreversed  and  unappealed 
from.  This  plea  \va«  urged  before  the  chancellor,  January  14, 
1 779,  and  was  overruled ;  after  which  the  appellant  put  in  his 
answcrj  and  denied  the  modu?,  and  claimed  a  right  to  tithes  in 
kind;  and  in  support  of  ftich  claim  adduced  a  variety  of  evi* 
deuce. 

The  defendant,  Dr.  fVamn^  put  in  his  answer^  atld  disclaimed 
all  right  to  any  other  tithes,' except  of  corn  and  hay,  and  ad- 
mitted the  appelhnt's  right,  as  vicar,  to  all  other  tithes^ 

The  respondent,  Sir  Henry  Gcugh,  dki  not  reply  to  Dr.  Wiar*^ 
ren^s  answer ;  but  he  did  reply  to  the  answer  of  the  appellant,  but 
did  not  examine  one  new  witness^  artd  flie  cause  was  set  down  for 
hearing  on  the  very  same  evidence  as*  the  former  cause  *,  and 
oiderhatvingbeen  tnade.  to  confimi  aa  agreeoient  between  the 
parties-  as  to  the  evidence,  to  be  read  at  all  future  hearings. 

The  cau^e  came  on  to  be  heafd  bdbie  the  chancellor,  on  the 


• 

^  T*faat  etidonce,  on  pitt  of  the  ippetlant,  wai,  tb'a  compo^itiod  reaf  of  alluded  to 

lo  bit  reMbof  ofleriid  for  reversing  thfc  decree,  andinfiro  ichrfen  of  1^95,  the  one  reUu 

\ag  irf'tht  vicataife  ml  ligMd  by  tli*  iken  viotr^  Ihecbufch-tvMdeot,  and  ci»o  orher  pa- 

iiak)ekDC|l««  the  oU)Ct  itUtiojl  to  the  pa^aooagc^  and  tinned  bj  the  church- wardens,  the 

sideiriiatb  snd  the  paitishiooeFi.     In  the  former,  which  appear*  t6  have  been  only  on 

thie  ticar's  oath<  was  (hU  entry,  vis.  ^*  To  the  fourth  ht  saith^  tbdt  the  titbtt  of  the 

**  M4iii  vicarfJ^  're  ntf  imttit  otff,  Mtr  it  k:t  knuwledgty  H/et  ifftrr }  wfut  there  Mwgeih 

<•  to  t^sdme  i/kar^d$  o/lmsmtUffrHy  iiihetwthitf  thrpmisb^  rtm emdbjy  exc§fttd. " 

la  the  \kUiaL  chere  wm  this  fpitry :  **  There  it  fieloogcoge  to  ihe  aame,"  (mealuing  the 

.«icafidge}  *'  all  the  privf  tyihes  of  the  parUhe,  all  such  beibre-oaiaed  are  ret^ited  6y 

**  tlie  miniaitt  fer  hit  tfuiiateoaace*"    Oti  the  paft  of  the  reipoodenC  vt^re  produced  r«- 

fieipct  by  m  former  vicar  in  the  bes'inniogof  thltceninry^  for  the  sum  of  13/.  tfi,  to  nomine^ 

«9  A  wmIiu.    There  waf  «l«o  iht  evideoce  of  ihe  adaaiDii^rttruc  of  that  ume  vicar,  and 

of  Omwidtt'^  Hf  Cemmingt  the  late  vicar,  that  this  wm  of  13s.  4//.  had  been  paid  to  and 

,llbcepted  by  the  vicar  as'a  mbdusi    The  pureliaa^  deeds  frrtti  Parkef,  in  ^755,  were  like* 

%h^e  produced,  in  ^htcb  w«t  a  coteMnt  ikotm  Parker  ^hu  the  etrate  wat  eieiDpt  ftom 

lit teea« .  and  auhjact  to  a  iDoicty  of  Mp,  4*/.  in  lieu  of  (he  ^a(  tithes,  and  to  a  modtit 

4i  I3r.  4^,  io  l«u  OS  sjpaU  titles,  aid  »  a  modus  of  2s»  ZJ.  in  lieu  of  fcnoth  great  »aA 

toaall  tithes  of  other  part  ot  the  premrsei.     It  %ot\m  that  this  wa«  the  first  title  dtfed^  jff 

ivt^kb  tiUktweif  jncntioocJ* 
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lydi  of  April,  178^,  arid  it  appearing,  that  a  very  smafl  prtrf 
the  farm,  for  which  the  modus  wns  paystbte,  had  been  conveyed  in 
exchange?  to  Andrew  Archer^  as  stnteil  hi  Sir  Hf?try  G^ugl/s  bill, 
and  thrt  the  same  was  then  hulden  by  the  ue^tpondenis,  the  Ar^ 
eherr\  it  was  Ordered,  that  the  cause  shoidd  stand  over,  with  Tt- 
bcTty  for  the  respondent  Sir  Henry  Gwgh  to  amend  his  biB  as  he 
^onM  be  advised,  with  a  viewi  that  the  representative  of  the  said 
Andrew  Areher^  (now  respondent,)  might  be  brought  before  th« 
tourt. 

Sit  Henry  Gevgh  accordingly  amended  hrvbitlr  by  adding  as  pir- 
tics  defendants  thereto,  the  respondents  the  Archers^  (who  wot 
eo-hciresses  of  the  late  Lord  Archer-^  who  was  the  devisee  in  fee 
of  the  said  Andrew  Archer  of  that  part  of  the  said  family  whid* 
had  been  conveyed  to  him  in  exchange  as  aforesaid,)  and  fyXam 
OaUfyt  their  tenant  thereof,  and  fViltiam  Cannings  the  respondent 
Sir  Henry  Gough*s  tenant,  and  Bnwniow,  then  Bkhop  of  ^st" 
cesteTt  the  patron  of  the  archdeaconry.     The  cause  caoie  on  again 
to  be  heard,  when  the  chancellor  ordered  if  w  stand  for  jtidgment, 
withiiberty  for  the  appellant  to  apply  in  the  mean  thne  lo-tote  his 
plea  re-argued ;  and  tlie  appellant  having  aetordingly  applied  by 
petition  for  that  purpoiih  the  s^ame  came  on  together  frith  ^ 
cause  to  be  heatd  fac  jiidgtwent,  on  the  '6ih  ^of  Maith,  1782, 
when  the  former  order,  by  wliieh  tlye  appcHant*s  ple^hadbeeft 
overruled,  was  affirmed,  and  an  i^sue  was  direc'ted  to  frf'thetdi' 
dity  of  th6  modus. 
Court  ntt         From  this  decree  there  was  an  appeal  to  ihelK)«ise  rf  fcris; 
^m*dSt:t.  ^^  appellant  insisting,  that  it  was  ciroricoiw,  ami  that  it  oiighMa 
ifig  ao  isfuc'have  allowed  the  plea  in  bar;  instead  ot  directing  an  issue  to  try 
Sus?n*«'de^  *€  ttKxitrs,  Ought  to  have  dismissed  the  rcspondbht^s  bfll  with 
crce»  for  »o   ^^^ .  f^^  j^e  following  rcasorts :  as  to  tlie  pica,  "because  the  de- 

aceouot  in  a .     ,         ,  * 

former  fence,  which  was  set  up  by  the  respondent  10  the  fomiertHlF 

brought  by  the  appeflants  to  cstaWish  his  right  to  tithes  in  titod; 
V^as  precisely  the  same  as  the  case  made  by  tHfe  rcsf)ondeht^'p*^- 
sent  bill,  namely,  that  the  appellant^'s  claim  of  tithes  In  kind  was 
barred  by  a  inodus  of  137.  ^d.  yearly ;  and  there  wa^  no  subsiafi- 
Hai  variation  in  the  manned,  in  which  it  was  set  out  rn^the'one 
•  and  the  other.  If  that  defence  had  iappeared  to  be  iiV  any  respect 
well  founded  or  maintainable;  the  court;  instead  of  decreeing  in 
the  first  caijse  an  account  arnd  jJayitttnt  td  tithci  in' kind,  after  a 
'  very  long  and  solemn  hearing  of  the  merifs,  fatiJ  fiolTorkny  wans 
of  form  in  setting  out  the  modus,  as  now  suggested  by  the  re- 
spondent,) would  have  dismissed  the  appellant's  biii>  or  have  al 
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least  direaed  aa  issue  to  try  thf?  modus  at  bw^  which  the  court 
might  have  done  (as  has  been  done  in  many  instances*}  even  sup* 
pofing  the  modus  not.e^ctly,set  out  in  the  strict  and  accurate  form 
of  pkading*     The  plea  therefore  was  proper  to  prevent  the  court 
firom  proceeding  to  hear  the  second  cause  upon  the  same  subject 
matter,  which  had  been  before  solemnly  decided*  and  upon  the  very 
same  cvidencct  in  favour  of  the  appellant's  right  to  tithes  in  kind, 
between  the  very  same  parties  in  (he  former  cause,  and  was  the  di- 
rect matter  in  question  in  that  cause :  and  that  decree  being  en«  , 
rolled,  and  in  full  force,  and  unappealed  from,  further  proceedings 
in  such  a  case  would  not  only  be  vexatious  and  productive  of  end- 
less litigation  and  expence,  but  of  dangerous  consequence,  and 
might  occasion  contradictory  and  inconsistent  decrees,  which  ought 
most  carefully  to  be  avoided. 

Th^  respondent  Sir  H.  Gought  in  affirmance  of  the  decree,  in- 
deed rirst,  that  if  the  decree  of  the  master  of  the  rolls  for  an  ac- 
count of  tithes  bad  b^n  made  after  an  issue  directed  to  try  the  ex- 
istence of  the  modusj  and  a  verdict  lound  against  the  modus>  such 
adecree  might  have,  been  conclusive,  and  might  have  settled  the 
i%til^  ^^  ^uestioa  between  the  parties,  upon  the  true  and  real 
iperitsofthe  cai^se;  but,  inasmudi  as  S'u:  Thomas  Snufirs  decree 
was  merely  fbr  an  account,  in  a  case  where  the  exbtence  of  the 
pipd^  bad  never  beeii  tried,  and  the  modus  itself  was  imperfectly 
stated,  and  the  lands  obliged  to  be  covered  by  it  were  not  accu- 
rately set  forth  or  described  in  the  answer  of  Sir  Henry  Gokgh  or 
his  tenant;  such  a  decree  for  an  account  ought  not  to  have  the 
e&ct  of  binding  the  right.  The  plea  of  a.  former  decree  (or  an 
account  of  tithes  subtracted,  being  pleaded  in  bar,  to  a  bill  for 
estabfehing  a  modus,  is  clearly  insufficient,  as  every  plea,  which 
i^  set  upon  bar  to  a  plaintiflF^s  demand,  must  be  ad  idem-y  and 
tl^re|^>ne  in  the  present  case,  it  ought  to  have  been  shewn  by  the 
pi\esi|,  th$u  the  forofker  turned  upon  the  existence  or  non-existecce 
uf  the  modus,  and  that  this  was  the  res  judicata  in  the  former  suit, 
in/wiuch  the  decree  to  account  for  tithes  was  made.  And  the 
Ipid^  affirmed  Chancellor  Thurbw*s  decree* 

'.f,  la  fFebberVn  Taylor  *i  »7^7»  Lord  Cliancellor  King  said,  he  No  modus 
<  pcvei:  would  establish  a  wMut  against  a  parson,  without  a  trial,  if  ^^^!^^ 
jhe  parson  desired  it.     In  Mawbey  v.  Edmead^^  ^1^S>  ^  ^^^^  ^^^  ^"*^^  "^^^^ 
exhibited  ^y  the  impropriator  for  titln^ ;  but  as  his  right  to  the  he'a<ttrt  It. 
..liibca  appeared  to  be  a  question  of  title,  and  that  the  evidence  of 
■     .  .      •         » 

-*  a  £f .  Ci.  *b.  734*  aM  idBC  ci.  ch.  51.     .         -t  ^Gwill.  txt%^ 
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•  possession  was  doubtful;  the  cmtrt  <yb8crm{9  that  they  wouM  not 
make  any  decree,  i\\t  the  right  have  been  settled'  it  Taw»  the  ir** 
count  being  merely  consequential  to  t}ie  rfghc;  and  that  the  pro- 
per tribunal  for  the  trial  of  right*  if  the  possession  vrctc  eqiBfocad, 
and  for  the  construction  of  deeds,  under  which  parties  cTaimed, 
was  a  court  of  law.  They  refused  to  direct  an  issue,  although 
the  plaintiff's  coimSi?!  strongly  pressed  for  it,  in  order  to  have  the 
right  tried  at  law,  with  the  assistance  of  the  court,  but  ordered  the 
bill  to  be  retained  for  a  year»  with  liberty  for  the  plamtiff  to  pio* 
ceed  at  law. 

In  like  manner  did  the  court  act  in  Bmshir  v»  Morgan^t  I794t 
where  to  a  bill  for  tithes,  some  questions  of  title  (namely,  as  to 
the  effect  of  a  notice  and  the  validity  of  a  lease)  were  introduced 
in  the  defendant's  answer;  and  Lord  C.  B.  Macdonald 7Lhtx\arm% 
stated  the  case,  observed,  that  the  plaintiff  insisted,  that  the  no- 
tice he  had  given  was  cither  originally  good,  or  that  the  defect 
was  cured  by  the  defendant's  having   waived  the   irr^larity. 
Whether  it  were  so  or  not,  was  a  pure  question  at  law,  and  Dot  a 
proper  foundation  for  a  suit  in  this  court.     So  the  questimi  wbetba 
the  lease  itself  were  void  or  no,  was  a  question  proper  to  be  tried 
in  a  court  of  law.     Those  were  the  real  questions  in  the  cause, 
and  the  account  sought  was  only  consequential  on  the  title  bdiig 
^  established.    The  court  were  therefore  of  opinion  that  the  bill  be 
retained  for  a  year,  with  liberty  for  the  plaintiff  to  proceed  at  la«r, 
in  the  mean  time,  for  the  establishment  of  his  title,  as  he  shouU 
be  advised. 
.^fr/wfithet       In  Harringtons.  Horton^  the  court  of  Exchequer  had  in  the 
•f  u^he  hay  ^^^st  instance  decreed  an  account  of  hay  tithes  on  a  bill  by  the 
*»  ••  "***«•  vicar,  which  the  defendants  by  their  answer  denied  to  be  due, 
and  they  set  up  several  moduses,  or  pecuniary  compositions  in  lieu 
of  tiihe  hay,  under  the  name  of  strew  tithes.     The  principal  de- 
fendant Sfr  John  Smith  in  his  answer  set  forth  a  paper,  which  he 
found  among  his  father's  writings,  relating  to  the  profits  erf  the 
parsonage,  in  which  was  the  following  article.     "  Item  there  b 
a  duty  paid  there  in  lieu  of  tithe  hay,  called  stnw  titht,  and  it 
is  dtie  upon  Good  Friday  f  for  which  there  is  extant  a  rental  of  the 
"  particular?,  what  is  to  be  paid  out  of  every  tenement,  and  out 
*'  of  divers  particular  grounds,  which  if  they  that  hold  them  rc- 
**  fuse  to  pay,  then  ihey  must  pay  tithe  hay ;  and  if  it  can  be  all 
"  gathered,  it  will  amount  fer  annum  to  about  "^L  i^»  but  it  is 
*•  now  difficult  ta  be  gathered." 


it 
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On  the  22nd  of  June,  1703*  the  cause  came  on  to  be  heard» 
when  the  court  decreed  tts  ddtndaiUiSt  the  oe^upiers^  to  account 
with  and  satisfy  the  plainttfF  for  tiie  vsllu^  of.  ttieir  tithe  hay,  .and 
the  arrears;  and  the  usual  direstiolis  ivero  given  for  taking  such 
accounts. '     .    ■  '        *     . 

From  this  decree  the  defendants  appealed  to  the  house  of  lords*  .. 
contending,  that  an  issue  ought  first  Mohave  been  dlrectedf  to.  try,  < 
whether  tiihe  hay  in  kind  were,  of  right,  due  or  payable  within 
the  parish.  That*  the  respondent's  father,  for  ao  years  and  up- 
wards, and  Sir  Hugh  Smith  and  his  ancestors,  for  above  100  ye^rs 
before,  received  tithe  com,  and  all  other  tithes  in  the  parish;: 
but  forgot,  for  all  th^t  tiinc,  to  ask  for  so  valuable  a  part,  as  the 
tithe  of  hay;  which  if  4t  bad  been  really  due,  s;cmed  very  im- 
piobabte,",  and  scarce  to  be  credited.  And  though  many  debts  at 
law  be  lost-ky  length  of  titne,  and  a  demand  be,  in  most  cases, 
necessary  to  preserve  the  right  to  a  duty  \  yet,  the  only  foundation 
of  this  deccee,  in«  equity,  was  the  length  of  time,  without  any  de- 
mand, so  that  .the  laches  of  the  respondent's  ancestor,  which 
ought  tD^  be '.for.  the  i|d vantage  c^  the  appellants,  turned  out  to 
dieir  manifest  prejudice. 

On  the  other  side,  it  was  insisted,  that  tithes  in  kind  were  due 
of  common  ri^  ;  and.  that,  tberie  was  no  proof  in  the  cause  suf- 
ficient to'  su/ppoft  the  mfduies  as  laid  in  the  ^swer;  for  tithes  in 
kind  were  proved  to*  be  paid  for  some  of  the  lands,  alleged  to.  be 
covered  bytheae  moduses,  and  as  ^o  the  other  farms,  the  custo- 
mary payments  were  proved  to  be  different  from  those  mentioned 
in  the  answer;  and  some  of  the  lands  were  destitute  even  of  the 
pretence  of  a  modus*  And,  as  to  the  objection,  that  there  ought 
to  have  been  a  trial  at  law,  it  was  answeitd,  that  a  court  of  equity 
does  not  send  any. fact  to  be  tried  at  law,  but  where  it  is  rendered  . 
doubtful  by  a  contnariety  of  ex/idence  \  but  as  the  appellants  bad 
wholly  £&t)ed  in  proving  their  moduses,  there  was  00  foundation  to  ^ 
send  any  one.of  themtosuch.a  triaU  r,    .   , 

But,  after  hearing  counsel  in  this  appeal,  it  was  ordered  and  ad-    , 
judged,  that  the  decree  complained  of  should  be  so  far  reversed^ 
as,  that  thr  several  issues  sliuld  be.  tried  in  the  proper  cou;ii;y,  at 
the  next  snmmcr  assizes ;  whether  the  several  moduses  insisted  pa   . 
by  the. now  appellants,  in  their  answer  in  the  court  below,  havQ   , 
been  timeoutof  m'tndpaid,  andpayable,  for  and  in  lieu  of  tithe  . 
hay  in  kind ;. and  thM  the  court  of  Exchequg:  should   procQcd  . 
upon  the  issues  directed  as  should  be  just;  and,  if  any  difference 
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should  arise  between  the  parties  in  settling  the  issues,  it  wai  or- 
dered, that  they  should  apply  to  Mr.  B.  Price,  to  settle  the  isnxs 
So  lo  bs  tried* 

Pursuant  to  this  order,  tb.e  several  issues  were  tried,  and  a  icr- 
diet  being  given  for  the  defendants,  the  appellants  were  deaced 
to  account  fol  the  arrears  of  the  snoduses. 
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No.  I. — ^^Page  83. 

DIE  VENERIS,  NOVEMBER  8,  l644. 

An  Ordinance  of  the  Lords  and  Comtnons  assembled  in  P^rliamtnt,  far  the 
true  payment  of  Tithes  and  other  Suck  Hutics,  accordiiig  to  the  Lam  an4 
Customs  of'  this  Kcalrne, 

lclJlcCii?^H<I^9ld  divers  persons  within  the  realme  of  England  and  domi- 
nion of  Wales^  taking  advantage  of  the  present  distractions,  and  ayming  at 
their  owne  pro6t,  have  refused,  and  still  do  refuse  to  set  out,  yield*  and 
pay  tithes,  olTerings,  oblations^  obvenlions,  and  other  such  duties,  accord- 
ing to  the  law  of  the  said  realme,  to  which  they  are  the  more  incouraged, 
both  because  there  is  not  now  any  such  compulsbty  means  for  recovery  of 
them  by  any  ecclesiasticall  proceedings  as  heretofore  hath  beene;  and  also  fbt 
that  by  reason  of  the  present  troubles,  there  cannot  be  had  speedy  remedy  (or 
them  in  the  temporall  courts,  although  they  remain  still  due,  and  of  right  pay- 
able, as  in  former  times.    Be  it  therefore  declared  and  ordained,  by  the  lords 
and  commons  in  parliament  assembled,  that  every  person  and  persons  what' 
soever  within  the  said  realme  and  dominion  shall  fully ^  truly,  and  tffettually 
srt  out,  yield,  and  pay  respectively  all  and  singular  tythes,  offerings,  oblations, 
obxcntions,  rates  for  tythes,  and  all  other,  duties  commonly  knowne  by  the 
name  of  tythes,  and  all  arrears  of  them  respectively,  to  all  and  every  the 
respective  proprietors,  impropriators,  ov^Tiers,  and  possessors,  as  well  lay  at 
ecclesiasticall  respecti«^ely,  their  executors  and  administrators  (f  parsonages, 
ticarages,  or  rectories,  cither  impropriate  or  presentative,  or  donatrce,  and 
of  vicarages,  and  if  portions  of  tythes  respectively  tvithin  the  said  realme  and 
dominion,  according  to  the  taw,  custome,  prescription,  composition  or  contract 
respectively,  by  which  they  or  any  of  them  ought  to  have  been  set  up,  yielded, 
and  paid  at  the  beginning  of  this  present  parliament,  or  two  years  before,  and 
in  all  and  eveiy  case  where  any  person  or  persons  hath  at  any  time  since  tho 
beginning  of  this  present  parliament  or  two  years  before,  subtracted,  witb» 
drawoe,  or  failed  in  due  payment  of,  or  hereafter  at  any  time  shall  subtract, 
withdraw,  or  fail  in  due  payment  of  any  such  tythes,  ofierings,  oblations, 
obventions,  rates  for  tythes,  or  any  duty  known  by  the  name  of  tythes,  or 
arrears  of  them  or  any  of  them,  as  aforesaid,  the  person  or  persons  to  whom 
the  same  is,  hath  becne,  or  shall  be  respectively  due,  his  executors  or  ad- 
ministrators, shall,  and  may  make  his  and  their  complaints  thereof  to  any 
two  justices  of  peace  within  the  same  county,  city,  towne,  place,  riding,  or 
divisioD,  not  being  patron  or  patrons  of  the  chureh  where  such  substraction, 
withdrawing,  or  failer  of  payment  hath  been  or  shall  be;  not  being  inte- 
rested any  way  in  the  things  in  question*:  which  justices  of  peace  are  authO" 
rized  hereby,  and  shall  have  full  power  to  summon  by  reasonable  warning  before^ 
hand,  ail  and  every  such  person  or  persons  against  whom  any  such  complaints 
shall  be  made  io  them,  and  after  his  of  their  appearance  before  them,  or 
upon  default  made  after f he  second  sumtnonds,  the  said  summonds  being  mado 
as  aforesaid,  and  proved  before  the  said  Justices  by  oath,  which  said  justices 
hereby  shall  hate  power  to  administer  the  same,  to  hear  and  determine  the  said 
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complaint,  tif  sending  for^  and  examining  witnesses  upon  oath,  which  saidoitl! 
the  said  justiceg  are  hereby  also  authorise]  to  minister,  and  admitting otker 
proofs  brought  on  either  side,  and  thereupon  shall  lA  wriling  under  their  handi 
and  scab  adjudge  the  case,  and  give  reasonable  cfbsts  and  damage  to  either 
party^  SLi  in  their  judgments  they  shall  think  fit 

And  be  it  further  ordained  by  the  authoritie  aforesaid,  that  if  any  peraoo 
or  pereona  shall  refuse  to  pajf  any  such  tithes  or  sums  of  money  as  upon  such 
complaint,  and  proceeding  shall  t)e  by  any  such  justice  of  peace  adjudged 
as  aforesaid:  aud  shall  not  uithin  thirty  dnys  next  after  notice  of  suchpdg' 
went  in  writing  uuder  the  hand  and  seal  of  such  justices  of  peace  given  to 
him  or  them,  make  full  satisfaction  thereof,  according  to  the  said  jadgit^ecf, 
in  every  sudi  case  the  person  and  persons  r&spectively  to  whom  any  sacb 
tithes  or  sums  of  money  shall  ^e  upon  such  judgment  due>  shali,  and  may 
by  warrant  from  the  said  justices,  or  either  of  them,  distrain  all  and  eterjf, 
4ir  »i^  tie  goods  and  chattels  of  the  party  or  parties  so  refttsing,  and  of  the 
4Same  to  make  sale,  and  to  retain  to  himself,  or  themselves  so  much  of  the 
monies  raised  by  sale  thereof^  as  may  satisfie  the  said  jndgmenr,  retoroiog 
the  overplus  thereof  to  the  party  or  parties  so  refusing.  And  in  case  do 
sufficient  distresse  can  be  found,  that  tnen  the  said  justices  of  peack,  or  anv 
other  ju&tices  of  peace  of  the  saoie  county^,  as  aforesaid,  shall,  andmaj 
conimlt  all  and  twtrj  such  person  and  persons  so  refusing  to  the  next  com* 
jnon  goale  ^  the  said  county,  there  to  remain  in  safe  custody  xcithoift  bailt  9r 
mainprize,  until  be  or  they  respectively  shall  make  full  satistactton.  according 
to  the  said  ludgment* 

Provided  always,  and  it  is  further  ordained  by  the  authority  aforesaid, 
tliat  if  any  persoq  or  persons  shall  thinke  him  or  themselves  unjustly  deak 
with  by  or  in  any  such  judgment,  as  aforesaid,  then  he  or  they  respectively 
shall  and  may  thereof  complaine  to  the  high  court  of  chancery,  where  the 
cause  Jbetween  the  parties  sliall  be  againe  heard  and  determined,  which  court 
ahall  hereby  have  full  power  and  authority  to  summon  the  parties,  and  to 
bear  and  determine  the  same,  and  to  suspend  execution  as  the  same  ooort 
filial!  see  cause,  and  to  give  final  judgment  tlierein  with  reasonable  eosts  t« 
the  party  or  parties  grieved  by  any  such  complaint  brought  before  tbem. 

provided  always  that  this  ordinance  or  any  thing  therein  contained,  shall 
not  extend  to  any  tithes,  ofTorings.  yearly  payment,  or  other  ecclesiasticaU 
duties,  due  or  to  be  due  for  any  houses  buildnigs,^  or  other  liereditameots 
within  the  city  of  I>ondon  or  the  liberties  thereof,  which  be  otherwise  pro 
vidcd  for  by  act  of  parliament. 

JOHN  BKOWNE,  Cler.  ParliameaUmmi. 

DIE  LUNiE,  9  AUGUST,  l647* 

An  Additional  Ordinance  of  the  Lords  and  Commons  assembled  tn  Farliamad^ 
for  the  true  payment  of  Tithes  and  other  Duties. 

OTO^ereaa!  some  doubts  have  been  raised,  whether  ministers  put  iolo 
livings  and  sequestrations  by  ordinance  of  both  "houses  of  parliament,  or 
commiKees  thereunto  authorized  by  them,  be  comprized  with»  the  oidi' 
nance  of  the  eightli  of  November.  104»^.  Entitled,  an  ordinanoe  of  the 
lords  and  commons  assembled  in  parliament  for  the  true  payment  of  tithes, 
and  other  such  duties  according  to  the  law^  and  custome  ot  the  realme.  » 
as  to  recover  their  tithes  and  other  daUes  by  virtue  thereof,  and  in  whit 
n)anner  justices  of  peace  ought  to  proceed  upon  the  same.  The  lords  sod 
commons  assembled  in  parliament,  for  the  prevention  of  all  such  doubo 
and  bcruples  do  declare,  that  every  minister  put,  or  which  shall  be  f«t 
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into  any  panoniige,  rectory,  vicarage^  or  ecclesiasticall  liTing,  b;^  way  of  se* 
questnition,  or  otherwise,  by  both  or  either  the  hoases  of  parKament,  or 
by  any  committoe,  or  other  person  or  persons  by  abthority  Ox  anv  ordinance 
or  order  of  parliament,  shall,  and  may  soe  for  the  recovery  of  his  tithes; 
rates  for  tithes,  rents,  or  other  duties  by  virtue  of  the  said  ordinance,  in  as 
ftill  and  ample  manner  to  all  Intents  and  purposes,  as  any  other  minister,  or 
other  person  whatsoever.  And  that  the  justices  of  peace  mentioned  in  tiie 
said  ordinance,  shall  upon  complaint  to  tliem  made  by  snch  minister  as 
aforesaid,  or  other  person  within  the  said  ordinance,  immediately  withoat 
delay,  issue  out  their  warrants  to  the  constables,  petty  constables,  or  other 
officers  to  summon  such  person  or  persons  who  already  have,  or  hereafter 
shall  refuse  to  set  out,  or  pay,  or  shall  subtract  their  tithes,  rates  for  ttthes^ 
rents,. or  other  duties,  to  appear  before  them  at  their  next  monthly  meeting, 
or  sooner;  and  use  all  possible  expedition  in  the  hearing  and  determinmg'of 
such  cooiplaints ;  and  shall  liktwise  have  potcer  to  award  treble  damages  to  the 
parties  cvtnp/ainwgj  and  shall  award  the  same  according^  in  all  stick  cases 
where  the  statute  allows  and  gives  the  same  to  any  minister  or  other  pei^sim 
"whatsoever, 

*  And  in  case  the  summe  or  sums  of  money  so  adjudged  and  awarded,  shall 
not  be  paid  within  the  time  in  tlie  said  ordinance  mentioned,  then  the  said 
justices  shall  upon  complaint  to  them  made,  send  forth  their  warrants  to 
the  constables^  petty  constables,  or  such  other  fit  persons,  as  shall  be  by 
the  parties  named,  to  whom  any  such  sum  or  summes  upon  such  judgment 
shall  be  due,  and  distrain  all  and  every,  or  anv  the  goods  am)  chattels  of  any 
p(;rson  or  persons  so  refusing  j  and  to  sell  ana  dispose*  of  the  said  goods  and 
chattels  according  to  the  said  ordinance  >  and  to  impose  such  fines  and  pe- 
nalties, not  exceeding  the  sum  of  forty  shillings  upon  the  constable,  petty 
constables,  and  other  office;rs,  who  shall  wilfully  refuse  or  be  negligent'  in 
executing  their  warrants,  as  they  in  their  discretipn  shall  thinke  meet.    " 

And  because  many  appeals  are  brought  into  the  chancery  up6n  former 
ordinance  for  tithes»  rather  for  vexation  and  delay,  than  otherwise ;  be  it 
therefore  ordained,  that  no  appeal  sb^ll  be  received  or  admitted  therea|lon, 
until  the  party  appealing  shall  lay  downe  in  money,  either  with  the  said 
justices  ot  peace,  or  tn  the  court  of  chancery,  the  full  value  of  the  tithes 
adjudged  before  the  said  justices,  by  wa)'  of  securitie,  to  persecute  bis  ap- 
peal with  eitect,  and  to  render  double  costs  and  damages  to  the  party  injured 
or  delayed  by  the  appeal,  in  case  no  reliefe  be  given  upOnthe  appeal  to  the 
per3ecutor. 

Provided  that  this  ordinance  shall  continue  and  be  in  full  force,  from  the 
four  and  twentieth  day  of  July,  16*47,  until  the  first  day  of  November, 
which  shall  be  m  the  year  lG48. 

JOHN  BROWNE, Clerv'Parliameptornm. 

,  ''       •  ♦»,       ...... 

•     •  JJIE  UJN/E,  AUGUST  23,  l647. 

An  Ordinunci  far  Heeping  in  Godfy  l^linUten  placed  in  IMngs  hy  AmtJiority 
^  '    "  '  of  Parliament,  •    ' 

./  .ZS!Xbztz:,si  divers  .ministers  in    the  several  counties  of  this  'feinjjdome, 

,  for,  opuorious  scandal^  and  delin^ciency,  t)ave  been  put  out  of  their  livings  by 

/9ii(^or»iy  iif  parliaraent,..and  ^imy,  learned,  and  orthodox  mimsters  placed 

,  .fin  ^hcir  nybm.^^.^ijd,  whereas   the  said  scandalous  and  delinquent  ministers 

;hyt  force,  cr  .otherwise,  have  entered  upon  chnrche*«,  and  gained  the  pos- 

.sc^H^^ifTp  (jfjhep^rso^iage  houses,  tithes,  an ij  profits  thereunto  bcflonging,  and 

*  have  obstructed  the  payment  of  tithes,  and  other  profits  due  by  tiie  pa- 


4S» 


AFfmDa.^^^-h. 


rtshionenij  unto  Hhp  aoiaiiterf*  placed  in  tbel  bsH  Aalches  by  authovH/ 
tlbreMid.  ..',•.,...  ^    , 

The  lords  and  commons  assembled  in  })arliatn^Dt,  doe  Cherefofe  order  anj' 
ofdaitiej  and  be  it  ordamedby  the  said  lords  and  commons,  tbat  shefiiK^ 
mayors,  bayliffs,  jastices  of  the  peace,  all  deputy>lieutenants,  and  commir- 
yo^  of  f)trHame»t  in  the  seveyal  eeontiesr  cities,,  wad  placed  witbio  (Sm 
kingdome,  do  forthwith  apprehend,  or  cause  to  be  apprehended,  dA  sddi 
ministerB  aa  by  anthority  of  parliament  have  beene  put  out  of  any  cbvtb  '^ 
or  ohapeU  wtthin  this  kingdome,  or  any  other  person  or  persons  who  hat^ 
toCeeed  upon  any  such  church  or  cha^eU,  or  gained  the  possession  of  suck 
paneoage  houses,  tithes,  and  profits  thenaunto. belonging,  or  have  obstructad 
ih^  pf^mCDt  of  the  tithes,  and  other  profits  due  by  tlie  pansbioaerB,  to  the  said 
minialfirs  theoe  placed  by  authority  of  parliament,  or  sequestrators  appointedi 
irestr  no  miniatets  are  settled  to  receive  the  same,  and  all  such  persons  as 
have  been  aiders,  abettors,  or  assiston  in  the  premises,  and  commit  them  to 
priaoo,  there  lo  remaine  untiil  satis&ction  be  made  to  the  several  ministos 
placed  by  the  said  authorttie  of  parliament  for  his  or  their  damages  sus- 
tained, as. to  the  said  sheriffs,  mayors,  bayliffs,  justices  of  the  peace, 
deputy4ieotteanta^  or  conunittees  of  parliament,  or  any  two  of  tbeaa  shai 
eppear  to  be  just,  upoa  hearing  and  proofe  made  upon  the  oath  of  two  stif- 
ficient  witnesses  (which  they  or  any  two  of  them  are  hereby  authorised  le 
administer,)  who  are  likewise  required  to  restore,  settle^  and  quiet  tlie  pos* 
•ession  in  aocb  ministers  as  have  beene  pkced  by  the  said  authority  of  par* 
Itameot,  and  they  or  tLtiy  two  of  them  have  hereby  power  to  raise  tfSlQed 
bands,  or  any  other  Ibeces  within  the  said  several  counties,  ciiiea^  ^uadflacei 
to  put  ibis  oTdmam:e  in  execution,  and  the  said  sberifis,  mayors,  baylift, 
justices  of  the  peaoe,  deputy-lieutenaota,  and  committees  of  parliaiiient  re« 
spectively,  are- hereby  required  to  take  efiectuai  course  according  to  the  se« 
veral  orders  and  oxdinaoces  of  parliament  4a  that  behalf  made,  &a€  all  men 
lh  pay  their  tithes  and  profits  due  unto  the  said  respective  minister.  And 
S.t  is  hereby  ilutfaer  ordered  and  erdaioedi  that  the  committee  appointed  foe 
the  plundered  ministers,  have  power  to  see  this  ordinance  put  in  executkn. 
And  it  is  further  ordained,  that  the  committee  of  conkplaints  do  give  tba 
like  remedie  to  all  such  ministers  put  in  by  (he  said  authinitie  of  pariiaaaent, 
and  seqnesfieators  of  the  profits  against  whoaa  any  action  shall  bebroogbt 
by  any  such  delinquent,  or  scaodabos  mioimers,  or  apy  other  cteimtn^  by 
or  under  tfaemribr. their  livings,  tkhes,  and  profits,  as  •  lAwf  are  authorised 
unto  by  aOy  border  or  ordinaire  in  other  cases,  it  is  lastly  ordered'Atkl  or« 
dauied,  that  if -anyaoch  scandalous  or  delinquent  minister;  pat  o»t  as  iafee- 
aaid,  their  akbrs,  or  abettors,  shall  at  any  tirae  hereafter,  disturbe,'  tiiol^i 
or  hinder  such  minister  as  is  put  into  such  church  or  cbappell-as  aforesaid, 
in  the  exeffcisjng^of  the  office  of  his  ministiy,  open  proisfe  tbei^ebf  cbado^^ie^ 
the  oath  of  two  witnesses,  before  the  said  shcrifisi  mayors,  baylidi,  justices 
of  the  peaGe>  deputy-lieutenants,  or  coromttseesof  pariiametits,  oraiiy  other 
two  of  them ,;  it  shall  and  may  be  lawfull  to,  and  for  the  said  sherifi, 
mayors,  baylifts,  justices  of  peace,  deputy-fieutenants,  or  committees  of 
parliament,  or  any  two  of  them,  to  commit  such  offender  or  offenders  tQ 
prison  for  one  month,  so  often  as  he  or  they  shall  to  of!end.  • 
•  .  ■  JOHN  BROWNE^  pier.  P^rliaiT^entQpiJiv  ^ 
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DIB  MARTIS,  AHIIL  ♦,  l6«. 

>«  Ordinance  of  tht  Li>rdt  and  Cprnmom  ouembkd  in  Parliamini,  for  ih$ 
better  paymtht  of  TiiKu  and  Duiia^  to  the  Ministen  ^  the  CUjf  qf . 
London.  ■  ■    ■      '       , 

WSittW  an  ordinance  of  parliament  of  the   eighth  'of  Norember, 
A.  D*  1$44,  entitled,  an  orcHnanoe  of  the  lords  and  Gomroon&aisembled  in 
parliament,  for  the  true  payment  of  tithes,  and  other  such  dnties,  according 
to  the  laws  and  customs  of  the  readme,  there  is  a  proviso,  that  the  said  or- 
dinance, or  any  thing  therein  contained,  shall  not  extend  to  any  tithes  o^ 
ferings,.  and  yearly  payments,  or  other  ecclesiasttcall  duties,  due  or  to  be  doe 
for  any  houses,  buildings,  or  other  hereditaments  within  the  city  of  London^ 
or  the  liberties  thereof  which  be  otherwise  provided  for  by  act  of  parliament : 
and  whereas  some  doubt  and  scruple  hath  been  made,  whether  the  lord 
mayor  of  the  city  of  London  be  sufficiently  authorized  to  relieve  such  ini- 
Dtsters  within  the  said  cities  or  the  liberties  thereof  as  have  been  put  ini6 
any  benefice  or  ecclesiastical!  living,  by  way  of  sequestration  by  both  or 
either  houses  of  parliament,  or  by  the  committee  of  plundered  ministers, 
or  any  other  committee  of  parliament}  be  it  therefore  ordered  and  ordaitied 
by  the  -lords  and  commons  in  this  present  parliament  assembled,  that  the  • 
said  proviso  in  the  before-mentioned  ordinance  of  the  eighth  of  November, 
1644,  be  hereby  repealed  and  wholly  made  null  and  void,  and  that  the  said 
ordinance  of  the  ei^h  of  November.  l644>  and  the  ordinance  of  tho  ninth 
of  Augast,  l647#  entitled,  an  additional!  ordinance  of  the  lords  and  com* 
mons  asaexDbled  in  parliament,  for  the  trne  payment  of  tithes  and  other  duties, 
and  the  ordinance  of  the  2drd  of  August,  \64^7,  entitled^  an  ordinance  for 
the  keeping  of  godly  ministers  placed  in  Kvings  by  authority  of  parliament^ 
and  sll  other  oriKaaooes  of  parliament  cooceniing  the  payment  of  tithM^ 
rates  for  tithesy  refits,  or  other  duties,  do  extend  to  the  said  city  of  I/>ndoo, 
and  the  liberties  thereof,  and  be  put  in  execution  by  the  lord  mayor  df  th» 
said  city  for  the  ttnoe  beUag,  or  by  any  two  justices  of  peace  within  tiie  sttd 
citie  or  liberties  thereof,  who  are  hereby  authorized  and  required  nrapoo* 
tirely,  to  require  and  command  the  aid  of  all  oonstables  and  other  officttnTp 
that  shall  be  by  the  said  naayor  or  justices  of  peace  as  aforesaid,  appointed 
for  their  as^^staOce  in  the  due  execution  of  this  ordinance,  as  wcU  wi.tbla 
their  sevemll  parishes  or  precincts  as  without,  as  well  in  cases  of  sequestra- 
tions as  otherwisOi  lo  nil  intents  and  purposes,  and'in  the  like  manner  ai  in 
and  by  the  said  ordioadces  is  ordsined»  limited^  and  appointed  to  be  ex^ 
cuted  and  done^  in  any  other  place  or  places  within  the  kingdonas  of  £11^  ■ 
land,  by  the  respective  justices  of  peace  and  other  officers  in  ihe  said  ordi^ 
nances  mentioned*  • 

Provided,  that  ibis  ordinance*  or  any  thing  thetetn  contamedy  shall  not 
be  construed  to  extend  to  the  paynoent  of«ny  other  icind  of  tithes^  fa3mientt;, 
rents,  or  duties,  than  such  aa  have  been  paid  at  any  time' since  tfa<i  booming 
of  this  parliament^  or  two  years  before.  -     - .    '>• 

JOHN  BROWNE,  Cler.  F^rlkmMolorttnau 

DIE  VENERIS,  OCTOBER  07,  ^JS^. 

An  Ordinance  of  ike  Lords  and  Commons  assembled  in  Parliament,  for  the 
true  patfment  of  Tithes  and  other  Duties,  and  for  continuance  of  an  or^ 
dinance  of  the  9th  of  August,  lO^Z* 

The  lords  and  comnu^ns  assembled  in  parliament,  doe  order,  ordaine, 
and  declare,  that  the  ordinance  o£  parliament  ot  th^  9th  of  August,  A.  D,^ 
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iSift  iotitnled,  ap  additional  ordiianoe  of  the  lords  and  conuDom  as« 
aembled  in  parliameot^  for  the  true  payment  of  tithes  and  other  duties, 
shall  conlioae^  reniaine,  and  be,  and  tereby  is  continued  to  remaioe  aod^ 
in  full  force  and  strength,  from  the  last  day  (^  October^  A.  D.  l648.  ootill 
the  iint  day  of  November,  A.  D.  1650,  any  pnume  of  limitation,  orI^ 
straint  for  ceasing,  or  determination  thereof  therein  cootaiiied,  or  to  bs  con- 
trary in  any  wise  notwithstanding.  Provided  always,  that  upon  all  appe^ 
to  be  brought  into  the  chancery,  that  the  party  appealing  shall  lay  dovoeiA 
moneys  either  with  the  justices  of  peace,  by  whom  any  order  shall  be  zoads 
according  to  the  purport  of  the  said  ordinance,  or  in  the  court  d  chanoeiy, 
the  full  value  of  the  tithes  adjudged  before  the  said  justices,  together  vitk 
the  treble  damages  and  costs,  the  which  costs  so  to  be  depos*ited  shall  not 
exceed  ten  pounds,  or  in  default  thereof  no  appeals  shall  be  received  or  ad- 
mitted I  and  it  is  likewise  ordained.  That  tne  penalty  of  forty  shilliogi 
upon  constables,  petty  constables,  and  other  officers  limited  and  appoioted 
in  and  by  the  said  ordinance  for  neglecting  to  doe  their  duties,  shall  be  le- 
vied by  way  of  distresse  and  sale  of  the  goods  of  such  persons  so  neglectiog 
or  refusing,  by  warrant  from  the  said  justices  of  peace,  and  by  such  per- 
sons as  shall  by  them  be  thereunto  authorized,  the  same  to  be  employed  to 
the  useu  of  the  poor  of  that  parish,  where  such  constable,  petty  constable, 
or  other  officers  dothe  inbabite. 

JOHN  BROWNE,  Cler.  Parliamcntoram. 

!?9th  Aprili  1(>52.  Resolved  upon  the  question  by  the  parliament.  That 
it  be  referred  to  the  committee  appointed  to  receive  proposals  for  the  better 
propagation  of  the  gospel,  to  take  into  speedy  consideration,  how  a  compe- 
tent and  convenient  maintenance  for  a  godly  and  able  ministry  may  be  set- 
tled in  lieu  of  tithes,  and  present  their  opinion  therein  to  the  house,  ss^ 
that  tithes  shall  be  paid  asformerli/,  untUl  such  maintenance  tc  settled^ 

No.  II. — P.  85,  ef  alibi 

STATUTES  OF  MORTMAIN. 

9  Hen.  III.  stat.  1.  c.  31.  A.  D.  1S25. 

No  Land  shall  be  given  in  Mortmain, 

It  shall  not  be  lawful  from  henceforth  to  any  to  give  hia  lands  to  any 
religious  house,  and  to  t;ike  the  same  land  again  to  hold  of  the  same  hcxue. 
Nor  shall  it  be  lawtul  to  any  house  of  religion  to  take  the  lands  of  any,  slid 
to  lease  the  same  to  him  of  whom  he  received  it.  If  any  from  heocefbrth 
give  his  lands  to  any  religious  house,  and  thereupon  be  convict,  tb^  gift 
shall  i:>e  utterly  void,  and  the'land  shall  accrue  to  the  lord  of  the  ibe. 

TV/to  shall  take  the  Forfeiture  of  Lands  given  in  Mortmain. 

*  Where  of  late  it  was  provided,  that  religious  men  should  not  enter 
into  the  fees  of  any  without  licence  and  will  of  the  chief  lord,  of  whom 
such  fees  be  holden  immediately  ;  and  notwithstanding  such  religious  men 
have  entered  as  welV  into  their  own  fees  as  inio  the  fees  of  other  men  sj>pn>- 
priating  and  buying  them,  and  sometimes  receiving  them  of  the  gift  of  others, 
whereby  the  services  that  are  due  of  such  fees,  and  which  at  the  beginnir^ 
were  provided  for  defence  of  the  realm  are  wrongfully  withdrawn,  and  the 
chief  lords  do  ieese  their  escheetes  of  the  same.  We  therefore  to  tlie  jM-ofit 
-of  our  realm,  intending  to  provide  convenient  remedy,  by  the  advice  cl  ocr 
prelates,  earls,  b;;rons,  and  other  our  subjects,  being  of  our  couopl  ha^c 
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b]pvided»  madeaiid  ordained^  Th^t  no  person,  religioas  or  other  whatsoever 
.   oe  be,  ,that  will  buy  or  sell  any  laii^  or  tenements,  or  under  the  colour  of 
gift  or  lease,  or  that  will  receive  by  reason  of  any  other  title,  whatsoever  it 
he,  iaada  or  teQements,  or  by  any  other  craft  or  ciigioe  will  presume  to  ap- 
.   prppre  to  him^f,  umler  pain  of  forfeiture  of  tlie  same,  whereby  such  lands 
.;.  «r  tenementa  may  any  wise  oome  into  mortmain.    We  have  provided  also, 
that  if  any  person,  Yeligious  or  otlter,  do  {)resume  either  by  craft  or  engine 
4p  offend  against  this  statute,  it  shall  be  lawful  to  as,  and  other  chief  lords 
oif  the  lee  im^ttediate,  to  enter  into  the  lands  so  aliened,  within  a  year  from 
the  time  of  alienalion^  and  to  bold  it  in  fee  as  an  inheritance^    And  if  the 
chief  lord  immediate  be  negligent,  and  will  not  enter  into  such  fee  within 
the  year,  then  it  shall  be  lawful  to  the  next  chief  lord  immediate  of  the  same 
fee  to  enter  into  the  same  land  within  half  a  year  next  following,  and  to 
jiokl  it  as  before  is  s^id ;  and  so  every  lord  immediate  may  enter  into  such 
.  land,  if  the  next  lord  be  negligent  in  entering  into  the  same  fee  as  la  afore- 
said.    And  if  all  the  chief  lords  of  such  fees,  being  of  full  age,  within  the 
four  seas,  and  out  of  prison,  be  negligent  or  slack  in  this  behalf  fer  one  whole 
year,  we,  immediately  after  the  year  accomplished,  from  the  time  that  such 
purchases,  gifts  or  appropriations  hap  to  be  made,  shall  take  such  lands  and 
tenements  into  our  hand,  and  shall  infeotf  other  therein  by  certain  services 
to  be  done  to  us  for  the  defence  of  our  realm  ;  saving  to  the  chief  lords  of  the 
same  fe^i  their  wards  and  eschetes,  and  other  services  thereunto  due  and  ac- 
customed :  And  tlierefore  we  command  you,  that  ye  cause  the  foresaid  sta- 
tute to  be  read  before  you,  and  from  henceforth  to  be  kept  firmly  and  ob«- 
served.     Witness  myself  at  Westminster  the  15ih'  day  of  Nov.  the  7th  year  . 
•four  reign*. 

No.  III.— P.  106. 

The  Form  of  a  Grant  of  an  Appropriation. 

Sciatis  quod  nos  dedimus,  &c.  Decano  et  capitulo  ecclesiae  cathe- 
dralis,  &c.  Advocation*  rectoriae  ecclesiae  parochialis,  de,  &c.  Habend.  et 
tenend.  &c.  iisdem  decano  et  capitulo,  &c.  successoribus  suis  in  perpetuum. 
Et  ulterius  sciatis  per  praesentes  quod  nos  de  gratia  nostra  speciali  ac  autho^ 
ritate  nostr.  regid  tupremd  ct  ecclesiasticA,  qua  nunc  fungimur,  pro  nobis, 
baeredibua  et  successoribus  nostris  concedimus  et  liccntiam  damns  prse.dict. 
Decsvao  et  capituio.'et  successoribus  suis  rectoriam  et  ecdee'iam  praedict. 
quando  per  m6rtem,  resignationcm,  vel  deprivationem,  aut  per  allqutm 
alium  naodum  quemcunque  vacare  contigent,  immediate  in  suos  proprios  usus 
tcnere  sibi  et  successoribus  suis  m  [>erpetuum  posscut  et  valcant  absque 
molestatione  et  impedimento  nostro,  I  iacredum  aut  successorum  nostrorum, 
ac  hoc  absque  aliqua  praescntationem,  inductione,  sive  admissione  alicujus 
incumbentis  ad  eandem  rectoriam  ex  tnnc  in  posterum  6end*  ac  ulterius. 

An  appropriation  by  the  patron,  or  first  founder,  is  thus :  Ego  A.  B.  de, 

•  This  stjitute  was  enforced  and  amended  by  13  Ed.  I.  stat.  I,  c.  32.  18 
Ed.  I.  Stat.  1.  c.  3.  34  Ed.  I.  stat.  3.  See  IS  Edw.  III.  slat.  3.  c  3.  with 
respect  to  licences  for  purchn.ses  in  mortmain:  and  15  R.  II.  c.  5.  what 
purchases  shall  be  adjudged  mortmain.  23  H.  V^III.  c.  10.  forgiving  lands 
to  pious  uses  for  -.0  years.  Sv^e  22  Car.  11.  c.  6,  enabling  corporations  to 
purchase  in  mortmain  j  7  and  8  Wm.  III.  37.  empowering  ihe  king  to 
grant  licences  to  alien  in  mortmain  3  and  9  Ceo.  II.  c.  3o.  vesfraining^ gifts 
fe  mortmain  by  will. 

I  I 
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Arc.  concessi  ecclesiam  et  advocationem  meam  d6  H.  cuan  terris  et  decittii 
omnibus  ad  eaiD  j^iLiueiitibufi^  decauo  de^  &c. 

No.  IV.— P.  124, 
11  and  V2  Win.  III.  c.  l6.  s.  1. 

^n  Act  for  the  better  ascertaining  the  Tithes  of  Hemp  and  Flax, 

'  ti^^Tctzsi  an  act  made  in  the  third  year  of  the  reign  of  his  majesty  and 
'  the  late  queen,  intitled.  An  Act  for  the  better  ascertaining  the  Tithes  if 
*  Hemp  and  Flax,  was  made  to  continue  but  for  seven  years^  and  to  the  e»d  of 
'  the  next  sessions  of  parliament  after  such  term  ended,  and  is  now  expiml:' 
And  whereas  the  said  act  hath  by  experience  l)een  found  veiy  useful  and  ne- 
cessary :  Be  it  therefore  enacted  by  the  king's  most  excellent  majesty,  hj 
and  with  the  advice  and  consent  of  the  lords  spiritual  and  temporal,  and 
commons,  in  this  present  parliament  assembled,  and  by  the  authority  of  the 
same.  That  from  and  after  the  five  anil  twentieth  day  of  March,  which 
shall  be  in  the  year  of  our  Lord  one  thousand  seven  hundred, 'all  and  every 
person  or  persons  who  shall  sow  or  cause  to  be  sown  any  hemp  or  flax,  ia 
any  pari^ih  or  place  in  the  kingdom  of  England,  dominion  of  Wales,  and 
town  of  Berwick-upon-Tweed,  shall  pay  or  cau^  to  be  paid  to  every  par- 
son, vicar,  or  impropriator  of  any  such  parish  or  place,  yearly  and  every 
)'ear,  the  sum  of  five  shillings,  and  no  more,  for  each  acre  of  hemp  and  flax 
so  sown,  before  the  same  be  carried  off  die  ground,  and  so  proportiuoably 
for  more  or  less  ground  so  sown ;  for  the  recovery  of  which  sum  or,  soms  of 
money,  the  parson,  vicar,  or  impropriator,  shall  have  the  commoa  and  nsoal 
remedy  allowed  of  by  the  laws  of  the  land. 

II.  Provided,  That  this  act,  or  any  thing  therein  contained,  shall  not 
extend  to  charge  any  lands  discharged  by  any  modus  decimandi,  ancient  cooi- 
pasitlon,  or  otherwise  discharged  of  tithes  by  law. 

III.  Provided  always.  That  nothing  herein  conta'uied  shall  extend,  or  be 
construed  to  extend  to  make  any  alteration  in  the  right  or  manner  of  pay- 
ment of  tithes  of  flax  and  hemp  to  any  ecclesiastical  person,  incumbent  i£ 
any  parsonage,  vicarage,  or  curacy,  or  to  any  impropriator  or  body  corpo- 
rate, having  or  holding  any  impropriation,  for  such  ground  as  hath  at  any 
time  since  the  second  day  of  February  one  thousand  six  hundred  and  eighty- 
four,  and  before  the  second  day  of  February  one  thousand  six  hundred  and 
ninety-one,  been  sown  with  flax  or  hemp,  and  paid  tithe  in  kind  to  such  in- 
cumbent, impropriator,  or  b(xly  corporate  respectively,  but  that  ilie  sanie 
shall  continue  and  be  payable  and  paid,  as  folly  and  in  such  manner  as  for- 
merly ;  any  thing  in  this  act  to  the  contrary  notwithstapding. 

IV.  P^o^•ided,  That  this  law  shall  continue  in  force  for  seven  yean,  toht 
accounted  from  the  said  five  and  twentieth  day  of  March,  and  iroin  thence 
(9  the  end  of  the  next  session  of  parliament,  and  no  longer. 

No.  v.— P,  126. 

.     31  Geo.  II.  c.  12.  A.  D.  1758. 

An  Act  to  encourage  the  Growth  and  Cultivation  of  Madder  in  that  part  ef 
Great  Britain  called  England,  bk/  ascertaining  the  Tithe  thereof  there, 

'  Z3!Xi)ixt3i  madder  is  an  ingredient  essentially  necessary  in  di-^ii^ 
'  and  callicoe  printing,  and  of  great  consequence  to  the  triide  and  niSKifac- 
'  tores  of  this  kingdom ',  iuid  may  be  raised  therein  equal  in  goodness>  it*  not 
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'  st)perior>  to  acy  foreign  madder :  Ainl  whereas  the  encouraging  of  tlie 
'  growth  thereof  in  this  kingdom  will  be  a  saving  of  a  very  large  sura  of 

*  money,  which  is  now  paid  for  that  commodity,  imjx^rted  duty  free  from 
'  abroad  3  and  will  also  be  a  means  of  employing  great  numbers  of  poor  in 
'  the  winter  months  :  And  whereas  tlie  ascertaining  of  the  tithe  of  madder 

*  will  be  the  greatest  means  of  encouraging  the  growth  of  that  commodity  in 
'  this  kingdom  :'  May  it  therefore  please  your  majesty,  that  it  may  be  en- 
acted :  and  be  it  enacted  by  the  king's  most  excellent  majesty,  by  and  witb 
the  advice  and  consent  of  the  lords  spiritual  and  temporal,  and  comipoDS, 
in  this  present  fiarllament  assembled,  and  by  the  authority  of  the  same^ 
that  from  and  after  the  first  day  of  August,  which  will  be  in  the  year  of  our 

-Lord one  thousand  seven  hundred  and  fifty-eight,  all  and  every  person  and 
persons  who  shall  plant,'  grow,  raise  or  cultivate,  or  cause  to  be  planted, 
grown,  raised,  or  cultivated »  any  madder  in  any  parish  or  place  within  that 
part  of  Great  Britain  called  England,  shall  pay  or  cause  to  be  paid,  to  every 
parson,  vicar,  curate*  or  impropriator  of  any  such  parish  or  place,  the  sum  of 
&ye  shillings,  and  no  more,  yearly  and  every  year,  for  each  acre  of  m|idder 
so  planted,  grown,  raised  or  cultivated,  and  so  proportionably  for  more  or 
less  ground  so  planted  or  cultivated,  in  lieu  of  all  manner  of  tithe  0^,  mad- 
der i  for  the  recovery  of  which  sum  or  sums  of  money,  the  parson,  vicar, 
or  impropriator,  shall  have  the  common  and  usual  remedy  allowed  of  by  tha 
laws  of  the  realm. 

II.  Provided  also,  and  be  it  enacted  by  the  authority  aforesaid.  That  no 
madder  shall  be  carried  off  (he  ground  on  which  it  grows,  before  the  sum 
or  sums  herein  before  directed  to  be  taken  in  lieu  of  tithes,  b^paid  to  the 
person  or  persons  respectively  entitled  to  receive  the  same. 

in.  Provided  also.  That  this  act,  or  any  thing  herein  contained,  shall  not 
extend  to  charee  any  lands  discharged  by  any  modus  dccimandi,  ancient  com- 
position, or  other  discharge  of  tithes  by  law. 

IV.  Provided  iilways,  and  be  it  enacted  by  the  authority  aforesaid.  That 
this  act  shall  continue  and  be  in  force  for  the  space  o£  fourteen  years,  and 
from  thence  to  the  end  of  the  then  next  session  of  parliament,  and  no 
longer. 

5  Geo.  III.  c.  18.  A.D.  1765. 

Jn  Act  for  continuing  an  Acty  wade  in  the  thirty-Jiritt  Tear  of  his  kfe 
Majesty  M  lieign,  for  encoft raving  the  Growth  and  Cuitivaiion  of  Madder 
in  that  part  rf  Great  Britain  called  England,  by  ascertaining  the  Tithe 
thereof, 

'  Waim?.ti  an  act  made  in    the    thirty-first  year  of  his  late   majesty 
'  King  George  the  Second,  intituled,    /in  Act  to  encourage  the  Grovith  and 

•  Cultivation  of  Madder  in  that  part  of  Great  Britain  called  England,  by 
'  ascertaining  the  Tithe  thereof  was  to  continue  in  force  from  the  first  day 
'of  August,  one  thousand  seven  hundred  and  fifty-eight,  for  the  space  of 
'  fourteen  years,  and  from  thence  to  the  end  of  the  next  session  of  parlia- 
'  ment :  And  whereas  the  cultivation  of  madder,  from  the  setting  to  its 
'  being  fit  for  nse,  requires  so  long  a  time,  and  the  buildings,  mills,  and 
'  other  requisites  necessary  to  be  provided  and  maintained  for  manufacturing 

•  it,  are  so  expensive,  that  many  people  may  be  unwilling  to  begin  (he  cuN 
'  tureof  it  during  the  subsisting  ter/n  of  the  said  act :  And  whereas  the  price 
'  of  foreign  madder  is  of  late  greatly  raised,  and  the  same  does  not  come 

•  into  the  consumers  hands  so  good  as  it  may  be  manufactured  here  :*  Be 
it  therefore  enaoted  by  |he  king's  most  exceUeiit  majesty,,  by  and  witfa  tha 
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advice  and  consent  of  the  lords  spiritual  and  temporal,  and  commons,  fi 
this  present  parliament  assembled,  and  by  the  authority  of  the  same.  That 
the  said  act  shall  be,  and  the  same  is  hereby  declared  to  be,  further  conti- 
Qued  from  the  expiration  thereof ^  for  and  during  the  further  term  of  fourteea 
years,  and  tP  the  end  of  the  next  session  of  parliament. 

No.  VL— P.  135, 
.    2  and  3  Edw.  VI.  c.  13.  A.  D.  1548. 

An  Act  for  Pai/ment  of  Tithes. 

Sect.  1 .  OT^tttajBl  in  the  parliament  holden  at  Westminster,  the  feortb 
day  of  February,  in  the  twenty-seventh  year  of  the  reign  of  the  late  king,  of 
most  famous  memory,  King  Henry  the  Eighth,  there  was  an  act  made  con- 
cerning payment  of  tithes  predial  and  personal.     And  also  in  another  poriia- 
ment  holden  at  IVestminster,  the  twenty-fourth  day  of  July^  in  the  thirty - 
second  year- of  the  reign  of  the  said  late  King  Henry  the  Eighth,  another 
act  vis  made  concerning  true  payment  of  tithes  and  offerings,  in  which  se- 
veral acts  many  and  divers  things  be  omitted  and  left  out,  which  were  con- 
venient and  very  necessary  to  be  added  to  the  same.     In   consideratioa 
whereof,  and  to  the  intent  the  said  tithes  may  be  hereafter  truly  paid,  ac- 
cording to  the  mind  of  the  makers  of  the  said  act :  be  it  ordained  and  enact- 
ed, by  the  king  our  sovereign  lord,  with  the  assent  of  the  lords  spiritual  and 
temporal,  and  the  commons,  in  this  present  parliament  assembled,  and  \sj 
the  authority  of  the  same,  that  not  only  the  said  acts  made  in  the  said  twen- 
ty-seventh and  thirty-second  years  of  the  reign  of  the  said  late  King  Hemy 
the  Eighth,  concemmg  the  true  payment  of  tithes,  and  every  article  and 
branch  therein  contained,  shall  abide  and  stand  in  their  full  strength  and 
virtue  :  but  also  be  it  further  enacted  by  the  authority  of  this  present  par- 
liament, that  every  of  the  king's  subjects  shall  from  henceforth  truly  and 
justly,  and  without  firaud  or  guile,  divide,  set  out,  yield  and  pay  all  manner 
of  their  predial  tithes,  in  their  proper  kind,  as  they  rise  and  happen,  in  sudi 
manner  and.  form  as  hath  been  of  right  yielded  and  paid,  within  forty  yean 
next  before  the  making  of  this  act,  or  of  right  or  custom  ought  to  have  been 
paid.    And  that  no  person  shall  from  henceforth  take  or  cany  away  any 
^ch  or  like  tithes,  wnich  have  been  yielded  or  paid  within  the  said  forty 
years,  or  of  right  ought  to  have  been  paid,  in  the  place  or  places  titheabk  of 
the  same,  before  he  hath  justly  divided  or  set  forth,  for  the  tithe  thereof, 
the  tenth  part  of  the  same,  or  otherwise  agreed  for  the  same  tithes  with  the 
parson,  vicar,  or  other  owner,  proprietor,  orfermor  of  thesame  tithes,  under 
the  pain  of  forfeiture  of  treble  value  of  the  tithes  so  taken  or  carried  away. 
Stect.  ^.     And  be  it  also  enacted  by  the  autliority  aforesaid,  thatall  times 
whensoe^-er,  smd  as  often  as  the  said  predial  tithes  shall  be  due,  and  at  tlic 
tithing  time  of  the  Same,  it  be  lawful  to  eveiy  ^xty  to  whom  any  of  tlic 
said  tithes  ouglit  to  be  paid,  or  Ws  deputy  or  servant,  to  view  and  see  their 
uaid  titlies  to  be  justly  and  truly  set  fartli  and  severed  from  the  nine  parts, 
and  the  same  quietly  to  tnke  and  carry  away.     And  if  any  person  carry 
away  his  corn  or  hay,  or  his  other  predial  tnlies,  before  the  tiihe  thereof  be 
sut  forth,  or  willingly  withdraw  hi»  titheiss  of  (he  same,  or  of  such  other 
things  whereof  predial  tithes  ought  to  be  paid  j  or  to  stop  or  let  the  parson, 
vicar,  proprietor,  ownei-,  or  iother  their  deputies,  or  faniiersj^  to  view,  tater, 
and  carry  away  their  tithes,  as  is  above  said,  by  reason  whereof  the'  said 
tithe  or  tenth  is  lost,  impaired,  or  hurt  j  that  then  \i\xm\  dtQ  prt>df  thereof 
■made  before  tlje  ipiritttai  judge,  or  any  oilier  judge,  to  ^  hosn  netetofwc  he 
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SQight  have  made  complaint,  the  party  so  carrying  away«  withdrawing,  let-, 
ting,  ci  stopping,  shall  pay  the  double  value  of  the  tenth  or  tithe  so  taken, 
lost,  withdrawn,  or  carried  away,  over  and  besides  the  costs,  cbarges,  and 
expences  of  the  suit  in  the  same  :  the  same  to  be  recovered  before  the  ec- 
desiastical  judge,  according  to  the  king's  ecclesiastical  laws. 

Sect.  3.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  ^11 
and  every  person  which  hath,  or  shall  have  any  beasts,  or  other  cattle  tithe- 
able,  going,  feeding,  or  depasturing  iaany  waste  or  common  ground,  where* 
of  the  parish  is  not  certainly  known,  shall  pay  their  tithe  for  the  increase  of 
the  said  cattle  so  going  in  the  said  waste  or  common,  to  the  parson,  vicar, 
proprietor,  portionary,  owner,  or  other  their  farmers,  or  deputies  of  the  parish, 
bamlet,  town,  or  other  place,  where  the  owner  of  the  S£ud  cattle  inhabiteth 
or  dwelleth. 

Sect.  4.  "  Provided  always,  and  be  it  enacted  by  the  authority  afore- 
said, that  no  person  shall  be  sued,  or  otherwise  compelled  to  yield,  give,  or 
pay  any  manner  of  tithes,  for  any  manors,  lands,  tenements  or  heredita* 
ments,  which  by  the  laws  and  statutes  of  this  realm,  or  by  any  privilege 
or  prescription,  are  not  chargeable  with  the  payment  of  any  such  tithes^  or 
that  be  discharged  by  any  composition  real. 

3€  Hen.  VIII.  c.  7. ».  5. 

Sect.  5.  "  Provided  always,  and  be  it  enacted  by  the  authority  aforesaid^ 
that  all  such  barren  heath  or  waste  ground,  other  than  such  as  be  discharg- 
ed for  the  payment  of  tithes  by  act  of  parliament,  which  before  this  time 
have  lain  barren,  and  paid  no  tithes,  by  reas6n  of  the  same  barrenness,  and 
now  be,  or  hereafter  shall  be  improved  and  converted  into  arable  ground  or 
meadow,  shall  from  henceforth,  after  the  end  and  term  of  seven  years  next 
after  such  improvement  fully  ended  and  determined,  pay  tithe  for  the  com 
and  hay  growing  upon  the  same,  any  thing  in  this  act  to  the  contrary  in  any 
wise  notwithstanding. 

Sect.  6.  *'  Provided  always,  and  be  it  enacted  by  tlie  authority  aforesaid, 
that  if  any  such  barren  waste,  or  heath  ground,  hath  before  this  time  becu 
charged  with  the  payment  of  any  tithes,  and  that  the  same  be  hereafter  im- 
proved or  converted  into  arable  ground  or  meadow,  that  then  the  owner  or 
owners  thereof  shall  during  the  seven  years  next  following,  from  and  after 
the  same  improvement,  pay  such  kind  of  lithe  as  was  paid  for  the  same  be- 
fore the  said  improvement,  any  thing  in  this  act  to  the  contrary  in  any  wise 
notwithstanding. 

Sect.  7.  "  And  be  it  also  fmtlier  enacted  by  the  authority  aforesaid,  tha£ 
every  person  exercising  merchandis^es,  bargaining  and  selling,  clothing, 
handicraft,  or  other  art  or  faculty,  being  such  kind  of  persons,  and  in  sucU 
places  ad  heretofore  within  these  forty  years  have  accustomably  used  to  pay 
such  personal  tithes,  or  oi'  right  ought  to  pay,  (other  than  such  as  liave  been 
common  day-labourers,)  shall  yearly,  at  or  before  the  feast  of  Kaster,  pay 
for  his  personal  tithes,  the  tenth  part  of  his  clear  gains,  his  charges  and 
expences,  according  to  his  estate,  condition,  or  degree,  to  be  therein  abated* 
allowed,  and  deducted. 

Sect.  8.  "  Provided  always,  and  be  it  enacted,  that  in  all  such  placea 
wl^re  h^ndicrafls-raen  hove  used  to  pay  their  tithes,  within  these  forty 
years,  the  same  custom  gf  payment  of  tithes  to  be  observed  and  to  continue, 
jiny  thing  in  this  act  to  the  contrary  notwithstanding. 

Sect.  9.  "  And  be  it  also  enacted  by  the  authority  aforesaid,  that  if  any 
person  refuse  to  pay  hig  personal  titbes  in  form  aforesaid,  that  then  it  shall 
^e  lawful  to  tbp  Qrdinary  of  Uie^sapae  diocess  whei*e  (he  party  Umt  so  ouiiht 
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to  pay  the  said  tithes  is  dwelling,  to  call  the  same  party  before  Urn,  and  bf 
his  discretion  to  examine  him  by  all  lawful  and  reasonable  means,  otliertbuD 
by,  the  party's  own  Corporal  oath,  concerning  the  true  payment  of  the  said 
personal  tithes. 

Sect.  10.  "  Provided  always,  and  be  it  enacted  by  the  authority  afore-- 
said,  that  all  and  every  person  and  persons,  which,  by  the  laws  or  customs 
of  this  realm  ought  to  make  or  pay  their  ofierin^  shall  yearly,  firom  hence 
forth,  well  and  truly  content  and  pay  his  or  their  offrrii^  to  the  parsoo, 
vicar,  proprietor,  or  their  deputie<i  or  farmers,  of  the  parish  or  parities 
where  it  snail  fortune  or  happen  him  or  them  to  dwell  or  abide :  and  that 
at  such  four  offering  days,  as  at  any  time  heretofore  within  the  8p3ce  of 
four  years  last  past,  hath  been  used  and  accustomed  for  the  payment  of  tlie 
same ;  and  in  default  thereof  to  pay  for  their  said  offerings  at  Easter,  then 
next  following. 

Sect.  11.  *'  Provided  also,  and  be  it  enacted  by  the  authority  aforesaid, 
that  this  act,  or  any  thing  therein  containCil,  shall  hot  extend  -to  any  parish 
which  stands  upon  and  towards  the  sea  coasts,  the  commodities  and  occu- 
pying whereof  consistetb  cliieflviu  fifihing,  and  have  by  reason  lliereof  used 
to  satisfy  their  tithes  by  fish  :  but  that  all  and  every  such  parish  and  j)arisbes, 
shall  hereafter  pay  their  tithes  according  to  the  laudable  customs,  as  they 
have  heretofore  of  ancient  time,  within  these  forty  years,  used  and  acau- 
tomed,  and  shall  pay  their  offerings  as  is  aforesaid. 

Sect,  12.  •*  Provided  alwaysy  and  be  it  enacted  by  the  authority  afbrp- 
said,  that  this  act,  or  any  thing  therein  contained,  shall  not  extend  in  any 
wise  to  the  inhabitants  of  the  cities  of  London  and  Canterbury,  and  tl^ 
subuibs  of  the  same,  nor  to  any  other  town  or  place  that  hath  used  to  p^y 
their  tithes  by  their  houses,  otherwise  than  they  ought  or  should  have  done 
before  the  making  oFthis  act :  any  thing  contained  in  this  act  to  the  contniy 
in  any  wise  notwithstanding. 

Sect.  13.     "  And  be  it  further  enacted  by  the  authority  aforesaid,  that  if 
finy  person  do  subtract  or  withdraw  any  manner  of  tithes,  obventioos,  pro- 
fits, commodities,  or  other  duties  before  mentioned,  or  any  psnt  of  them, 
contrary  to  the  true  meaning  of  this  act,  or  of  any  other  act  heretofore  made, 
that  then  the  party  so  substracting  or  withdrawing  the  aanie,  may  or  shall  be 
convented  and  sued  in  the  king*8  ecdestastical  court,  by  the  party  finom 
whom  the  same  shall  be  substracted  or  withdrawn,  to  the  intent  the  kiog^s 
5udge  ecclesiastical  shall  and  may,  then  and  there,  hear  and  determine  in 
same  according  to  the  king's  ecclesiastical  laws.    And  that  it  sfaaU  not  be 
lawful  unto  the  pamon,  vicar,  ptDprietor,  owner,  or  other  their  farmen  or 
deputies,  contrary  to  this  act,  to  convent  or  sue  sudi  withholder  of  tidies^ 
obventions,  and  other  duties  aforesaid,  before  any  other  judge  thanvccfes* 
astical.     And  if  any  archbisiiop,  bfsliop,  chancellor,  or  other  judge  eccteans* 
tical,  give  any  sn^tence  in  the  fbnesaid  causes  of  lithesi  obi'eniiDiiB,  profits, 
emoluments,  and  other  duties  aforesaid,  or  in  any  of  them,  (and  no  appeal 
nor  prohibition  hnnginp;,)  and  the  patty  co^emned'  do  not  obey  tbk  said 
sentence,  that  then  it  hhall  be  lawful  to  every  Such  jodge  ecclesiastical,  to 
excommunicate  the  said  party,  so  as  afol«  condemned  and  disobeying,  ia 
the  which  sentence  of  e::vCummiin^cation,  if  the  said ' party  escoKDmuiiicate, 
wilfully  stand  and  endure  still  excoin  man  teat  e,  by  the 'space  of  fottjdsfi 
next  after,  upon  denuncrntion  and  publication  thereof  in  the  parish  church, 
or  the  place  or  parish  where  the  party  so  excommunicated  is  dwelling,  or 
most  abiding,  the  said  judge  ecclesiastical  fnay  (hen  at  \m  pleaaure  o^b/t 
to  the  king  in  his  court'of  chancery,  of  the  state  and  condition  of  the  saw 
pwtysoexcommumcate]  tuid  thereupon  to  recjuire  pi-octss  de 
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dfo,  to  be  awarded  against  eveiy  such  person,  as  hath  been  so  excoroniu* 
caCe. 

Sect.  14.  "  Be  it  further  enacted  by  the  authority  aforesaid,  that  if  any 
party  at  any  time  hereafter,  for  any  matter  or  cause  before  rehearsed,  li- 
mited, or  appointed  by  this  act,  to  be  sued  or  determined  in  the  king's  ec- 
clesiastical court,  or  before  the  ecclesiastical  judge,  do  sue  for  any  prohibi- 
tion in  any  of  the  king's  courts,  where  prohibitions  before  this  time  have 
been  used  to  be  granted,  that  tlien  in  every  such  case,  the  same  party,  be- 
fore any  prohibition  shall  be  granted  to  him  or  them,  shall  bring  and  deliver 
to  the  hands  of  some  of  the  justices,  or  judges  of  the  same  court  where 
such  party  demandeth  the  prohibition,  the  \evy  true  copy  of  the  libel  de- 
pending in  the  ecclesiastical  court,  concerning  the  matter  wherefore  the 
party  demandeth  the  prohibition,  subscril>ed  or  marked  with  the  htmd  of 
the  sara?  p.irty,  and  under  the  copy  of  the  said  libel  shall  be  written  the 
fioggestion,  wherefore  the  party  so  demandeth  the  said  prohibition  :  and  in 
case  the  said  stiggestion,  by  two  honest  and  sutiioient  witnesses  at  the  least, 
be  not  proved  true  in  the  court  where  the  said  prohibition  shall  be  so 
granted,  within  six  months  next  following  after  the  said  prohibition  shall  be 
so  j^ranied  and  awarded,  thrt  then  the  parry  that  is  letted  or  hindered  of  his  or 
tiieir  suit  in  the  ecclesiastical  courf,  by  such  prohibition,  shall  upon  his  or 
their  request  and  suit,  without  delay,  have  a  consultation  granted  in  the 
same  case,  in  the  court  where  the  said  prohibition  was  granted,  and  shall 
dso  recover  double  costs  and  damages  against  the  party  that  so  pursued  the 
said  prohibition,  the  said  costs  and  danaages  to  be  assigned  or  assessed  by 
the  court  where  ihg  said  consultation  shall  be,so'  granted,  for  which  cosfs 
and  damages,  the  party  to  whom  they  shall  be  awarded  may  ha^e  an  ac- 
tion of  debt,  by  bill,  plaint,  or  information  in  any  of  the  king's  courts  of 
record,  wherein  the  detendant  shall  not  wage  his  or  their  law,  nor  have 
any  essoin  or  protection  allowed  or  admitted. 

Sect.  15.  *'  Provided  always,  and  be  it  enacted  by  the  authority  afore- 
said,^ that  thib  act,  or  any  thing  therein  contained,  shall  not  extend  to  give 
any  minister  or  judge  ecclesiastical,  any  jurisdiction  to  hold  plea  of  any 
matter,  canse  or  thing  \  being  contrary  or  repugnant  to  or  against  the  effect, 
intent,  or  meaning  of  the  statute  of  IVestminhter  second,  the  fifth  chapter, 
the  statute  of  artkuH  cicH,  circutnvpecte  agatis^  silra  cuct/r/a,  the  treatise  de 
regia  prokihitume,  nor  agaltiAi  the  statute  ot'anjw  pritno  Edwurdi  Tirtii,  tho 
tenth  chapter,  or  any  of  theit^  nor  yet  hold  plea  in  any  matter  whereof  the 
king's  court  of  right  ought  to  have  jurisdiction  ;  any  thing  therein  con- 
tained to  the  contrary  in  any  wise  i;otwilhstanding.  , 

Sect*  l6.  *'  Provided  nevertheless,  where  heretofore  such  custom  hath 
been  in  many  parts  of  Wales,  that  of  such  chattel  and  other  goods,  as  huth 
been  given  with  the  marriage  of  any  jierson,  their  tithes  ha\e  been  exacted 
and  levixxl  by  the  parsons  or  curates  in  those  parts :  which  custom  being 
dissonant  from  any  part  of  thii»  realm,  as  it  seemed  when  the  .said  country 
of  Wales  was  tfarougfa  civil  dissensions  uncultivated,  for  want  ot  other  suf- 
ficient proiiu  that  might  otherwise  grow  to  the  curates  and  ministers  there, 
to  bave  been  for  that  time  tolerable :  so  noW  the  country  being  well  ma* 
nored  and  husbanded,  and  the  tithe  is  duly  paid  there  of  corn,  hay,  wool, 
odd  cheese,  and  of  other  increase  of  all  manner  of  cattle,  as  \i  is  con)mr>n- 
Ij  ia  ali  other  parts  of  this  realm,  the  same  custom  seems  to  be  grievous 
tnd  tinceahonable^.  ^ot«%  where  ^e  benefices  are  else  sufficient  for  the 
finding  of  the  said  ouniiters  aiui  curates  ^  that  it  be  therefore  enacted  by 
•the  anthority  aforesaid,  tl^t  from  and  after  the  first  day  of  May  next  com- 
ings no  such  tithes  of  marriage  goods  be  exacted  or  required  oi  any  periion 
within  the  said  dominion  of  H'ultSy  or  maiches  of  the  sume :  any  tliln^  m 
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tkts  act  contamedy  or  any  other  act^  custom,  pteseriptiofD^  bad  or  made  It 
the  contrary  hereof  notwithstanding.    Co.  LiL  159.  a* 

No.  VIL— P.  140. 

The  Statvit  of  Circimaspecte  Agatis,  made  anno  18  £dw.  I.  stat  4.  (od 

A.D.  1285. 

Certain  Cages  wherein  the  King's  Prohibitum  does  not  lie. 

The  king  to  his  judges  sendeth  greeting.  Use  yourselves  circtunspectly 
ID  all  matters  concerning  the  Bishop  ofKoruich  and  his  clergy,  aot  pnnish- 
ing  them  if  they  hold  pleas  in  court  christian  of  such  things  as  be  roeer 
spiritual,  that  is  to  wit,  of  peoance  enjoined  by  prelates  for  deadly  sin,  asfbr« 
nication,  adultery,  and  siich  like,  for  the  which  sonoetimes  corporal  penance, 
and  sometimes  pecuniary  is  enjoined,  specially  if  a  freeman  be  convict  of  such 
things.  Also  if  prelates  do  punish  for  leaving  the  church-yard  unclosed, 
or  for  that  the  church  is  uncovered,  or  not  conveniently  decked^  in  which 
cases  none  other  penance  can  l>e  e'njoyned  but  pecuniary. 

Item,  If  a  parson  demand  of  his  parishioners  obligations  or  tithes  due  and 
aceustomed  ;  or  if  any  parson  do  sue  against  another  parson  for  tithes 
greater  o^  smaller,  so  that  the  fourth  part  of  the  value  of  the  benefice  be 
not  demanded. 

Item,  if  a  parson  demand  mortuaries  in  places  where  a  moftuaiy  haik 
been  used  to  be  given. 

Item,  If  a  prelate  of  a  church,  or  of  a  patron,  demand  of  a  parson  a  pexh 
»ion  due  to  him,  all  such  demands  are  to  be  made  in  a  spiritual  court.  And 
for  laying  violent  hands  on  a  clerk,  and  in  cause  of  defamation,  it  hadx 
been  granted  already^  that  it  shall  be  tried  in  a  spiritual  court,  when  money 
is  not  demanded  >  but  a  thing  due  for  punishment  of  sin,  and  likewise  kn 
breaking  an  oath.  In  all  cases  afore  rehearsed  the  spiritual  judge  shall  hare 
power  to  take  knowledge,  notwithstanding  the  king*s  prohibitioB. 

No.  VIII.— P.  143. 

Articuli  Cleri  tnade  at  Lincoln,  anno  9  Edw.  II.  stat.  I.  and  A.  D.  1315. 

Cap.  1,'^No  Prohibition  shall  be  granted  uhere  Tithes  be  demanded  vhax 

Moneif  is  paid  for  them. 

First,  Whereas  laymen  do  purchase  prohibitions  genej-ally  upon  -tithes, 
obventions,  oblations,  mortuaries^  redemption  of  penance,  violent  bying 
hands  on  clerks  or  converts,  and  in  cases  pf  defamation,  in  which  cases 
spiritual  penance  ought  to  be  enjoined.  The  king  doth  answer  to  this  ai* 
tide,  that  in  tithes,  oblations,  obventions,  mortuaries,  (when  they  are  pnH 
pounded  under  their  namei^,)  the  king*s  prohibition  shall  hold  no  place,  7k\ 
though  for  the  long  withholding  of  the  same,  tlie  money  may  be  esteemed 
at  a  sum  certain.  But  if  a  clerk  or  a  religious  man  do  sell  hb  tithes  being 
gathered  in  his  ba«i,  or  otherwise  to  any  man  for  money,  if  the  ntoriey  be 
demanded  before  a  spiritual  judge,  the  king'H  prohibition  shall  lie ;  icir  by 
the  sale  the  spiritual  goods  are  made  temporal,  and  the  tithes  turned  into 
chatties. 

Cap.  II. — Debate  upon  the  Jlight  of  Tithes  exceeding  4hefonrtii  Part,     fii- 

joining  Penance  corporal  or  pecuniary. 

Also  if  debate  do  arise- upon  the  right  of  tithes,  having  his  origiaal  froA 
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the  right  of  the  patronage,  aDdthemiantifybf  the  same  tithes  do  come 
unto  the  fourth  part  of  the  goods  of  the  church,  the  king*s  prohibition  shall 
hold  place,  if  the  cause  come  before  a  judge  spiritnaL  Also  if  a  prelate  en* 
join  a  penance  pecuniary  to  a  man  for  his  offence,  and  it  be  demanded^  the 
feiig*tl3ft»bibiiion  »hi41  hohl  place.  But  if  prskfes  enjoin  a  penance  corpc^ 
ral,  and  they  which  be  so  -piinifhed  wilt  redeem  upon  their  own  accord  such 
penance»by  nooocy,  if  money  be  demanded  before  a  judge  sptrnnal^  the 
king's  prohibition  shall  hold  no  place. 

Cap.  v.— 2^0  ProhibUiott  where  Tithe  is  demanded  of  it  nero  WU. 

Also  if  any  do  erect  in  his  ground  a  mill  of  new,  and  after  the  parson  of 
iht  same  place  demandeth  tithe  for  the  same,  the  king's  prohibition  doth 
.  issue  in  this  form  :  qma  de  tali  moUmiiuo  kactcnw  dedmte  nonfuerunt  soluttt, 
jfTohibemus,  &c.  et  sententimn  exeommumeationu,  «i  quam  hdc  ocauiane  pro" 
pmlgaveritii,  revocttU  0mninQ,,  The  eiuwcr.— In  such  case  the  .king's  pro- 
hibition was  never  granted  by  the  king's  assent,  nor  nevier  shall,  which 
hath  decreed  that  it  shall  aot  hereafter  Ue  in  auch  cases. 

No.  IX.— P.  144. 

18  Edw.  III.  Stat.  3.  c.  7.  A.  D,  1344. 

No  Scire  Facias  shall  be  anshrded  against  a  Clerk  fir  Tithes, 

Item,  whereaa  writs  of  scire  fodas  have  been  granted  to  warn  prelates, 
religious  and  other  clerks,  to  answer  dismes  in  our  chancery,  and  to  shew 
if  they  have  any  thing,  or  can  any  thing  say,  wherefore  such  dismes  ought 
aot  to  be  restored  to  the  said  demandants,  and  of  answer  as  well  to  iis,  as 
to  the  party  of  such  dismes  J  that  such  writs  from  henceforth  be  not  granted^ 
and  that  Jbe  process  hanging  upon  such  writs  be  annulled  and  repealed,  and 
that  the  parties  be  dismissed  from  the  secular  judges  of  such  manner  of 
pleas  i  saving  to  us  our  right,  such  as  we  and  our  ancestors  have  bad,  and 
were  wont  to  have  of  res^son.  In  witness  whereof,  at  the  request  of  the 
s^d  prelates,  to  these  present  letters  we  have  set  opr  seal.  Dated  at  Loii- 
don,  the  8th  day  of  July,  the  year  of  our  reign  of  Englatid  the  eighteenth^ 
^nd  of  France  the  fifth. 

No.X.— P.  144. 
45  E.  III.  c.  3.  Statute  of  SUva  Cadua. 

yf  prohibifton  shall  be  granted  where  a  suit  shall  be  commenced  in  a  Spiritual 

Court  fir  SHva  Cscdtta, 

Item,  at  the  complaint  of  the  said  great  men  and  commons,  shewing  by 
their  petition,  ttiat.  whereas  the^  sell  their  great  wood  of  20  years,  or  of 
Ipreater  age  to  xperchants  to  their  own  profit,  or  in  aid  of  the  kin^  in  his 
WOTS,  parsons  and  vicars  of  holy  church  do  implead  and  draw  the  said  mer-> 
chants  in  the  spiritual  couri  fbr  the  tithes  of  the  said  wood,*in  the  naiiie  of 
ibis  word  called  siiva  csedua,  whereby  they  cannot  sell  their  woods  to  the 
very  value-,  to  the  great  damage  of  them  and  of  the  reahnj  it  is  ordaiued 
and  established,  that  a  piohibition  in  this  case  shall  be  granted^  and  upon  the 
same  an  attachment,  as  it  hath  been  used  before  tliis  time. 
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No.  XL— P.  U5. 

50  Edw.  II  I.  A.  D.  1376.— Rot.  P.  190. 

T^lHoB9  (f  the  CUrgy  to  Parliament,  concerning  prohibiiiom  ittued  wdtr 

the  Statute  qfSiloa  OKdna, 

.    AMONGST  the  petitions  exhibited  hy  the  der]Qr  and  their  answers,  dm 
first  is, 

PfhVfOH.— -That  aU  coi^sultations  may  readily  be  granted  in  the  sait  for 
tithes  of  $Uva  cadua,  and  that  no  attachment  do  ensue  the  same. 

Jniwer»^^fi  consultation  granted  doth  suffice,  and  if  need  be,  there  niaj 
h^  a  special  clause  for  prohibitions  granted,  or  to  be  gp'anted. 

Eoaem  Anno  Rot*  Pari.  141.    The  clergy  pray,  that  although  titbt  of 
wood,  especially  iitva  cctdua,  is  payable  to  God  and  the  church,  of  divine 
and  ecclesiastical  right ;  yet,  where  the  question  before  the  ecclesiastical 
judge  18  merely  upon  the  tittle  of  nlva  ag(lua,ihe  king*s  prohibitions  are  61- 
rected  to  the  party  and  the  jndge,  and  the  due  and  long  accustomed  consol- 
tations  are  not  granted,  but  are  too  much  restrained  by  clauses,  now  of 
late  subtilely  inrented  against  iustice,  so  that  the  ecclesiastical  judges, 
having  conusance  in  causes  of  silva  aedua,  from  the  di'ead  of  such  clauses 
ao  lately  inserted  as  aforesaid  in  consultations  of  this  kind,  will  not  dare  to 
proceed,  and  although  a  sufficient  consultation  be  granted,  such  as  was 
wont  to  be  granted  anciently,  a  prohibition  similar  to  the  first  is  obtained 
Again  upon  the  same  matter:  and  neverthekss,  if  afterwards  a  second  con- 
aultation  being  previously  obtained,  the  judge  proceed  any  farther  in  the 
cause,  an  attadiment  is  given  against  the  judge,  the  advocate,  and  the 
party*  notwithstanding  such  last  consultation :  wherefore  the  same  dergy 
pray»  that  in  a  cause  of  siha  cttdua,  due  and  customary  consultations  be 
granted  without  any  difficulty  and  restriction  whatever;  that  the  aforesaid 
attachment,  or  any  other  molestation  or  disturbance  in  the  secular  court, 
eease;  e\'en  after  the  first  consultation  granted ;  and  that  it  may  be  lawful 
for  the  ecclesiastical  judge  after  that,  notwithstandinetbe  king*s  prohibition 
may  be  afterwards  obtained,  to  proceed  with  impunit}',  without  offence  to 
the  king's  majesty,  and  freely,  without  first  obtaining  anotfier  cooso!" 
tatioui 

Answer. — One  consultation  granted  is  sufficient  by  the  law  in  the  same 
cause  or  plaint,  and  if  it  be  necessary,  they  shall  have  a  special  clause  for 
prohibitions  niadej  or  to  be  made. 

Rot.  Pari.  51  Edw.  IIL  No.  80.  A.  D.  1376-7, 

The  clergy  pray,  that  whereas  the  tithes  of  wood  called  siiva  ccudua,  are  to 
be  paid  to  God  and  holy  church  of  divine  right,  and  the  right  of  holy  dicorcb, 
nevertheless,  where  process  is  hanging  of  auchlwind  of  tithes  before  judges 
of  holy  church,  the  king*s  prohibitions  are  directed  to  the  judges  and  parties, 
and  the  consultations  due  and  according  to  the  laws  of  holy  church,  as  in 
the  articles  and  petitions  following  is  more  fullv  contained,  are  not  granted; 
wherefore  the  said  prelates  and  clergy  pray,  tnat  in  cases  of  tithes  of  such 
manner  of  sylva  caedua  due  consultations  begrantedj  without  any^ffficdty 
whatsoever. 

Afiiver.-^ljel  the  law  thereof  he  used  as  heretofore  it  hatb  reastm^ly 
been. 
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No.  XII.— p.  146. 

1  Ric.  II.  c.  13.  A.  D.  377.  Cap.  XIII. 

Eeclesiasiical  Judges  thaU  nti  he  vexed  for  suits  for  Titkes  in  a  Spiritual 

Court*  * 

Item,  the  prdates  and  clergy  of  this  realm  do  greatly  complain  them» 
far  that  the  people  of  holy  churchy  pursuing  in  the  spiritual  court  for  their 
tithes,  and  their  other  things  which  of  right  ought,  aftd  of  old  times  were 
wont  to  pertain  to  the  same  spiritual  court,  and  that  the  judges'  of  holy 
church,  having  cognizance  in  such  cases,  and  other  persons  thereof  ojed* 
dling  according  to  the  bw,  be  maliciously  and  unduly  for  this  cause  in* 
dieted,  imprisoned^  and  by  secular  power  horribly  oppressed^  and  also  en* 
forced  with  violence  by  oaths  and  grievous  obligations,  and  many  other 
means  unduly  coni[)elled  to  de«»ist  and  cease  utterly  of  the  things  aforesaid, 
against  the  liberties  and  franchises  of  holy  church.  Wher&tore  it  is  as* 
sen  ted,  that  all  such  obligations  made  or  to  be  made  by  duress  or  violence 
shall  be  of  no  value.  And  as,  to  those,  that  by  malice  do  procure  such 
indictments,  and  to  be  the  same  intKctors^  after  the  same  indictees  be  so 
acquit,  such  procurers  shall  have  and  incur  the  same  pain  that  is  contained 
in  the  statute  of  Westminster,  the  second  of  those  which  procure  false  ap* 
peals  to  be  made.  And  the  justices  of  assizes,  or  other  justices  before  whom 
such  indictees  shall  be  acquit,  shall  have  power  to  inquire  of  such  pro* 
curers  and  indictors,  and  duly  puqi&h  thena  according  to  their  desert* 

No.XIIL— P.  146. 

1  Ric.  II.c.  U.  A.  D.  1377. 

In  an  Account  of  Goods  taken  away,  the  Defendant  mdketh  Title  for  Tithts  dm 

to  the  Church, 

Item,  it  is  accorded,  that  at  what  time  that  any  person  of  the  holy  church 
be  drawn  in  plea  in  the  secular  court  for  his  own  tithes  taken,  by  the  name 
of  goods  taken  away,  and  he  which  is  so  drawn  in  plea  maketh  an  excep- 
tion, or  allegeth,  that  the  substance  and  suit  of  the  business  is  only  upon 
tithes  due  of  right  and  of  possession  to  his  church,  or  to  another  his  be- 
nefice, that  in  such  case  the  general  averment  shall  not  be  taken  without 
shewing  specially  how  the  same  was  his  lay-chattel. 

No.  XIV.— P.  146. 

Rot  Pari.  1  Ric.  II.  A.  D.  1377.  No.  121.    Rot.  Pari.  No.  121.  Eoitm 

Anno. 

Petitions  to  Parliament  concerning  Siha  Ccedua. 

The  clergy  pray,  that  all  manner  of  tithe  of  wood  called  siha  cttdua^ 
dup  to  God  and  holy  church,  be  lawfully  paid.  And  in  case  the  king's 
prohibition  be  delivered  to  the  judge,  or  party,  in  a  cause  upon  such  kind 
of  tithe,  that  a  full  and  plenary  consultation,  without  any  new  or  undue 
restitution  in  this  behalf  be  forthwith  granted;  and  that  the  judges  pro- 
ceeding, the  parties  pursuing,  and  all  others  whosoever  doing  their  duty 
on  this  part,  be  not  for  this  cause  hindered  or  aggrieved  by  indictments, 
imprisonn^ents,  condemnations,  or  in  any  other  manner  whatsoever. 

Ansver.'^lfii  it  be  done  in  this  case  as'hatb  been  used  before  these  days. 
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Rot.  Pari.  2  R.  H.  No.  19.  A.  D.  1379. 

The  commons  shew^  that  great  mischief  is  done  by  persons  of  holj 
church  who  demand  tithes  of  aU  manner  of  wood,  by  colour  of  siha  aabut, 
and  wrongfully  harrass  them  in  divers  parts  of  the  kingdom,  by  grievoos 
summonses  before  judges  of  holy  church*  so  that  by  such  summonses  and 
grievances  they  pay  tithes  of  great  trees,  and  also  for  timber  which  tbey 
fall  for  the  repairing  of  their  houses,  and  for  fuel,  whereas  they  were  not 
wont  nor  ought  to  pay  them  of  right ;  but  the  said  commonsj  from  not  being 
able,  and  from  the  great  favour  which  the  said  persons  of  holy  chnrck 
have  before  the  judges,  and  for  that  the  judges  are  parties  in  snch  cases, 
gnbmit  to  the  wrong,  in  order  to  avoid  greater  mischief  in  future,  whnh 
has  often  been  done  to  the  said  commons  heretofore:  wherefore  they'prqr 
remedy,  that  iiha  atdua  be  declared  in  other  manner  than  the  clerks  have 
heretofore  declared  it  for  their  profit,  without  the  assent  of  the  IokIs,  aad 
that  it  be  ordained  to  be  of  underwood,  or  wood  of  a  certain  age  under 
t^h  years  5  (for  before  the  first  pestilence  no  tithes  of  any  manner  of  wood 
were  given,  granted  or  demanded  0  ^od  that  thereupon  every  man  noijr 
have  a  prohibition  upon  his  case ;  for  those  of  the  cbanceiy  intend,  that  of 
whatsoever  age  the  wood  may  be^  if  tithe  thereof  be  required^  a  proiubi« 
lion  doth  not  lie  thereupon. 

Answer j-^^  it  used  as  it  reasonably  hath  been  before  this  tinje. 

.  7  R.  II.  A.  D.  1384. 

It  was  agreed  before  the  king*s  council,  in  a  parlianoeat  hoIdeB  at  Sah^ 
bury,  that  consultations  ought  to  be  granted  ofsilva  atdua,  notwithstanding 
it  is  not  renewed  annually.  And  thereupon  a  consultation  was  awarded 
for  the  abbot  of  Notky,  in  a  case  of  nlva  cadua. 

Rot.  ParL  8  R.  II.  No.  21.   A.  D.  1384. 

« 

The  commons  pmy,  that  whereas  it  is  ordained  by  statute,  tliat  a  geneial 
prohibition  shall  be  granted  ib  chancery,  wherever  men  advanced  to  be- 
nefices of  holy  church  demand  tithes  in  court  christian  of  great  wood 
which  is  passed  the  age  of  twenty,  thirty,  or  forty  years^  when  snch  wood 
Is  cut  and  sold ;  and  because  no  special  prohibition  is  granted  by  the  said 
statute,  the  said  men  of  holy  church  sue  in  court  christian  for  the  tithes 
aforesaid,  notwithstanding  such  general  prohibition  directed  to  tbem,  to 
the  great  damage  and  mischief  of  those  who  sell  their  wood  in  the  form 
aforesaid ;  may  it  please  our  lord  the  king,  to  grant  a  special  prohibitioD, 
with  attachments  thereupon,  against  |he  ordinaries  and  those  who  sua 
against  the  statutes  as  aforesaid. 

W/imrr.— Be  it  done  as  was  heretofore  ordained  by  tlie  statute  ipade  at 
Wntminstcr,  in  the  45th  year  of  the  reign  of  our  grandfather,  whom  God 
have  mercy  upon. 

•    Rot.  Pari.  14  R.  11.  No.  Jp.  A.  D.  1390. 

The  commons  of  the  land  pray,  that  whereas  parsons  and  vicars  daim 
and  demand  of  the  said  commons  tithes  of  wood,  that  is,  as  well  of  wood 
of  the  age  of  40  or  ()0  years,  as  of  the  age  of  9  or  10  years,  and  sue  and 
emplead  them  in  court  christian,  to  the  great  travail,  cost,  and  loss  of  the 
said  commons^  notwithstanding  the  statute  before  these  timea  thereof  or* 
dained,  by  reason  that  the  words  sika  cctdua  arc  not  expounded  nor  de* 
Clared  in  certain  ;  may  it  therefore  please  our  lord  the  king  to  ordain,  that 
the  said  words  silva  cvedita  may  be  declared,  determined,  and  ascertMned, 
that  the  countr)',  which  hath  been  duly  titheoble  from  tb^  SOtb  yesi  of 
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king  Edward,  since  the  conquest,  be  charged  widi  such  tithes  according 
to  the  tenor  of  a  statute  thereof  made  before  these  days,  and  not  other- 
wise, so  that  the  said  commons  may  be  certain  of  what  manner  of  wood 
4bey  ought  to  pay  tithes,  at  the  final  discussion  of  the  aforesaid  debates. .. 
Aitmtr. — ^Be  it  as  it  hath  been  heretofore. 

No.  XV.— P.  145. 

15  Ric.  II.  c.  6. 

In  ApprapnatioR  of  Benefices  there  shall  be  Provision  Inade  for  the  Poor  4ini 

the  Vicar, 

Item,  because  dirers  damages  and  hindrances  oftentimes  have  happened; 
and*  daily  do  happen  to  the  parishioners  of  divers  pla^risj  by  the  appropria- 
tion of  benefices  of  the  same  places;  it  is  agreed  and  assented,  that  iti 
every  licence  from  henceforth  to  be  made  ill  the  chancery,  of  the  appro^ 
priation  of  any  parish  church,  it  shall  be  expressly  contained  and  com- 
prized that  the  diocesan  of  the  place,  upon  the  appropriation  of  svlA 
churches,  shall  ordain  according  to  the  value  pf  such  churches,  a  conve-^ 
nicnt  sum  of  money  to  be  paid  and  distributed  yearly  of  tfac  fruits  an4 
profits  of  the  same  churches,  by  those  that  shall  have  the  said  churches 
in  proper  use,  and  by  their  successors,  to  the  poor  parishioners  of  the  said 
churches,  in  aid  of  their  living  and  sustenance  for  ever^  and  also  that  the 
vicar  be  well  and  sufficiently  endowed. 

No.  XVI. 

2  Henry  IV.  c.  4. 

The  Penalties  for  purchasing  of  Bulls  to  be  discharged  of  Tithes; 

Item,  forasmuch  as  our  lord  the  king,  upon  grievous  complaint  to  hint 
made  in  this  parliament,  hath  perceived,  that  the  religious  men  of  thb 
order  of  custeaux  in  the  realm  of  England,  have  purchased  certain  bulls  to 
be  quit  and  discharged  to  pay  the  tithes  of  their  lands,  tenements,  and 
possessions,  let  to  ferm  or  manured,  or  occupied  by  other  persons  tlian  ty 
themselves,  in  great  prejudice  ^nd  derogation  of  the  liberty  of  holy  churcn 
end  of  many  lege  people  of  the  realm;  our  lord  the  king  willing  there- 
upon to  ordain  remedy  by  the  advice  and  assent  of  the  lords  spiritcal  and 
temporal,  and  at  the  instance  and  request  of  the  said  commons  bath  or* 
dained  and  established,  that  the  religious  persons  of  the  order  of  Cisteaitx 
shall  stand  in  the  estate  that  they  were  liefore  the  time  of  such  bulls  pur- 
chased J  and  that  as  well  they  of  the  said  order,  as  all  other  religious  and 
seculars,  of  what  estate  or  condition  they  be,  which  do  put  the  said  bulls 
in  execution,  or  from  henceforth  do  parchnse  other  such  bulls  new,  or  by 
colour  of  the  same  bulls  purcliased,  do  take  advantage  in  any  raannef, 
that  process  shall  be  made  against  them,  and  every  of  them  by  garnish- 
ment of  tu'o  mouths,  by  writ  o^ praemunire  facias ;  and  if  they  tnake  de- 
fault, or  be.  attainted^  then  they  shall  incur  the  pains  and  forft'itures  con- 
tained in  the  statute  ef  provisorsj  made  the  13ih  year  of  the  said  kin|( 
Richard. 
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No.  XVII.— P.   147. 
^  Rot.  Pari.  No.  93.    A.  D.  1401. 

Item,  the  commons  pray,  that  whereas  divers  men  of  holy  chilidi  eid« 
plead  many  liege  subjects  of  the  realm  in  court  christian  for  tithes  of 
agistment  of  certain  lands,  meadows,  pastures,  and  wastes,  which  have 
not  been  titheableof  agistment  before  these  days;  that  is  to  say,  of  lands 
acywn,  and  meadows  the  same  year  after  they  have  taken  their  tithes  of 
com  and  hay,  and  of  pastures  and  wastes  which  have  at  no  time  been 
titheable  for  agistment,  where  the  said  persons  of  holy  churdi  take  their 
tithes  continaally  of  lambs,  calves,  and  other  such  manner  of  tithes  coming 
and  being  upon  the  said  lands,  meadows,  pastures,  wastes,  to  the  great 
dbimage  and  disselsib,  as  well  of  lords  as  of  others,  poor  tenants  of  the 
commons  of  the  realm :  may  it  please  our  lord  the  king,  in  this  present 

Srliament  to  make  declaration,  whether  the  said  tithes  of  agistment  sliall 
paid  or  not,  and  to  order  a  prohibition  or  other  due  remedy  against  the 
persons  of  holy  church,  who  shall  serve  such  pleas  in  court  christian, 
against  any  of  the  liege  subjects  of  the  king,  against  right>  law,  and 
leason. 

i^anrer.— Let  kirn  who  shall  find  himself  grieved  sue  specially. 

No.  XVIIL— P.  147. 

4  Hen.  IT.  c.  12.  A.  D.  1403. 

In  Appropriations  of  Benefices,  Frotision  shall  be  made  for  the  Poor  and  the 

Vicar. 

Item,  It  is  ordained,  that  the  statute  ot  appropriation  of  churches,  and  of 
the  endowment  of  vicars  in  the  same,  made  the  15th  year  of  King  Rickard 
the  second,  be  firmly  holden  and  kept,  and  put  in  due  execution :  and  if  any 
church  be  appropriated  by  licence  of  the  said  King  Richard^  or  of  our  lord 
the  king  that  now  is,  si  thence  the  said  15th  year,  against  the  form  of  the 
said  statute,  the  same  shall  be  duly  reformed  according  to  the  efiect  of  the 
same  statute,  betwixt  this  and  the  feast  of  Easter  next  coming.  And  if  snch 
veformation  be  not  made  within  the  time  aforesaid.  That  the  appropriatioo 
and  licence  thereof  be  made  void,  and  utterly  repeeled  and  adnulled  for 
ever ;  except  the  church  of  Hadenham  in  the  diocess  of  TJy,  which,  for  to 
eschew  divers  damages,  discords,  and  debates,  that  have  been  before  this 
time,  betwixt  the  Bishop  of  Ely  and  the  Archdeacon  of  Ely,  upon  the  ex* 
•rcise  of  their  jurisdiction,  (as  it  was  openly  declared  by  the  same  bishop, 
in  presence  of  the  king  and  of  the  lords  in  parliament)  was  of  late  appro- 
priated by  the  licence  of  the  king  our  lord,  to  the  archdeacon  and  his  sac- 
cessors,  to  do  divine  service,  keep  hospitality  and  to  support  other  charges 
as  pertaineth.  Moreover,  it  is  ordained  and  established,  that  all  the  vicar* 
ages,  united,  annexed,  or  appropriated,  and  the  licences  tliereof  had  after 
the  first  year  of  the  said  King  Richard,  how  well  soever  that  they  which 
have  united,  annexed,  or  appropriated  sucli  vicarages,  be  in  possession  of 
the  same  vicarages,  or  by  virtue  of  such  licenses  mny  in  anywi>e  be  in  pos- 
session of  the  same  in  any  time  to  come,  they  shall  be  also  utterly  void,  it- 
voksd,  -repealed,  adnulled,  and  disappropried  for  ever;  and  that  fiom 
henceforth  in  every  church  so  appropried,  or  to  be  appropried,  a  secuhff 
person  to  be  ordained  vicar  perpetual,  caoonically  institute  and  induct  in  the 
same,  and  covenably  endowed  by  the  discretion  of  the  ordinary,  to  do  di* 
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viae  service,  and  to  infonn  the  people,  and  to  keep  hospitality  there,  except 
the  church  of  Itadenham  aforesaid}  and  that  no  religious  be  in  anywise 
made  vicar  in  any  church  so  appropried>  or  to  be  appropried  by  any  mean# 
in  time  to  come. 

No-  XIX.— P.  147. 

5  Ueru  IV.  c.  11.  A.  D.  1404« 

The  Fermors  of  JUens  shall  pay  their  lathes  to  the  Partan  tf  the  tame  Pa* 

rishes.  ^ 

Item,  it  is  ordained  and  established,  that  the  fermors,  and  all  manner  of 
occupieis  of  the  manors,  lands,  tenements,  and  other  possessions  of  alieas 
shall  pay  and  be  bound  to  pay  all  manner  of  dismes  thmof,  due  to  parsonr 
and  vicars  of  holy  church,  in  whose  parishes  the  ssane  manors,  lands,  tene* 
ments,  and  possessions,  be  so  assessed  and  due,  as  the  law  of  holy  church 
required,  notwithstanding  that  the  said  manors,  lands,  tenements  or  other 
possession*  be  seized  in  the  king's  hands,  or  notwithstanding  any  prohibitioa 
aaade  or  to  be  made  to  the  cootniry. 

No.  XX.— P.  147. 

5  H.  rV.  Rot.  Pari.  No  65.    A.  D.  1403-4, 

Petitions  to  Parliament,  de  silva  csedua.  Prohibitions  in  officiate  Vicarages, 

and  other  abuses  of  Appropriations. 

The  commons  pray,  that  whereas  many  liege  subjects  of  our  lord  the  king^ 
are  oftixnes  vexed  and  travailed  by  parsons  and  vicars  of  holy  church,  by  d* 
tations  and  censures  of  holy  church,  for  tithes  of  stones  and  slates  opened 
and  drawn  out  of  quarries,  no  tithes  having  ever  been  denoanded  or  paid  of 
such  stone  or  slate  5  that  it  may  please  the  lord  the  king  to  ordain,  that  if 
any  prohibitioii  be  granted  in  such  case,  no  consultation  may  be  awarded  ta 
•  the  contrary. 

Answer, --"^Tht  king  will  advise  upon  it. 

Rot.  Pari.  No.  74.    F^odem  Anno. 

That  the  noble  ordinuices  and  statutes  made  in  the  4th  year  of  the  reigo 

of  our  lord  the  king,  concerning  the  appropriations  of  parochial  'churchai, 

and  the  endownments  of  vicarages  therein,  may  stand  in  their  force  and 

'^effect,  and  put  in  due  execution ;  and  that  if  any  letters  patent  l)e  or  shaU 

be  made  to  the  contrary,  they  be  avoided  and  holden  for  null. 

Answer. '^^het  the  statutes  thereof  made  be  holden  and  kept. 

Rot.  Pari.  7  and  8  H.  IV.  No.  113.  A.  D.  1406. 

The  commons  pray,  that  it  be  ordained  and  established  In  this  present  par- 
liament, that  if  any  person,  religious  or  secular,  of  what  estate  or  condition 
soever  be  be,  by  colour  of  any  bulls  containing  privilege  to  be  discharged  oT 
tithes  appurtenart  to  parish  churches,  prebends,  hospitals,  or  vicarages,  pur* 
chased  before  the  first  year  of  the  reign  of  king  Richard,  late  king  of  £/i^ 
land,  the  second  since  the  conquest,  not  executed,  have  disturbed  and  will 
not  suffer,  or,  by  any  bulls  hereafter  to  be  purchased,  disturb  and  do  not 
suffer  any  person  of  holy  church,  whether  be  be  parson  of  a  church,  pre* 
bendary  of  9,  prebend,  warden  of  an  hospital,  vicar,  or  other  person  what- 
soever, to  take  and  enjoy  the  titles  anciently  due  to  the  same  churches^ 
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prebends^  hospitals,  vicarageSj  or  oAer  bendfices  of  holy  dnndi,  that  tb? 
same  disturbers  be  punished  by  such  process  and  penalty  as  is  ordaiDed  hj 
the  stattttv  of  the  -second  year  of  the  xeiga  of  oar  lord  tbe  now  king, 
,  against  those  of  the  order  of  Cts(ertians. 

AnsxDcr. — The  king  wills,  that  no  person^  of  what  estate .  or  cooditioo 
soever  be  be,  put  in  execntton  any  such  bulls,  purchased  before  the fint 
year  of  king  Richard  the  second,  or  since,  or  any  9uch  bulls  to  be  por- 
chased  in  time  to  come;  and  that  If  henceforth  any  person,  religiouior 
^eouUr,  of  what  ettatc  «r  condition  soever  be  be,  by  colour  of  such  butts  dis- 
turb any  such  persons  of  holy  chmchj  so  tbat  they  cannot  take  and  eojoy 
the  tithe«  due  to  them,  and  belonging  to  their  said  benefices,  that  such  dis- 
turber incur  such  process  and  pain  as  is  ordained  by  the  statute  of  the  wkoiA 
year  of  our  lord  the  now  king,  against  those  of  the  order  of  Cistertim, 

Rot.  Pari.  2  H.  V.  No.  7.  A.  D.  1414. 

The  commons  pray«  that  whereas  they  are  often  empleaded  in  court 
christian  for  tithes  of  great  wood  of  the  age  of  20  years,  and  of  40  years, 
and  more,  by  the  name  of  these  words  siha  cctdua ;  and  in  tbe  statute 
made  in  the  time  of  king  Edward,  the  great  grandfather  of  the  lord  the 
now  king,  in  the  45th  year  .of  his  reign,  k  is  contained)  that  a  probibitioa 
be  granted  in  this  case,,  and  thereupon  an  attachment)  as  it  bath  been  used 
before  these  days;  by  which  statute  no  full  declaration  is  made  what  wood 
is  titheable,  and  what  not,  wherefore  the  justices  of  the  land  are  of  difier- 
Mt  opiuioiis  ttpoo  this  matter ;  that  it  please  our  lord  the  king  to  limit  and 
ordain,  by  the  advice  of  theiofds  of  this  piieseiit  parliameut,  that  all  r»o- 
por  of  wood,  which  is  of  the  age  of  20  years  or  more,  shall  not  be  tithe- 
«ble  in  any  manner  for  the  time  to  corner  and  If  it  be  under  the  age  of  SI 
years  it  shall  be  titheable,  if  tiie  custom  of  the  country,  where  such  wood 
is  growing,  demands  it,  and  that  in  das  case  there  be  a  prohibition,  aad 
thereupon  an  attachment,  without  granting  a  consultation. 

«^i|t«iier.— Because  the  matter , of  the  petition  requires  great  and  mature 
deliberation  and  declaration,  the  king  wills,  that  the  said  matter  be  ad- 
joumed,  and  remitted  to  the  ne3Lt  parliament;  and  tliat  the  clerk  of  the 
parliament  cause  this  article  to  be  brought  before  the  king  and  lords  at  tiie 
beginning  of  the  next  parliament,  in  order  that  a  declaration  may  be  had 
^reupon. 

Rot.  Pari.  10  Hen.  V!.  No.  11?.  A.  D.  1435. 

The  commons,  after  reciting  in  tlieir  petition  the  statute  of  4  H.  IV.  pro* 
ceed  thus,  ''  and  forasmuch  as  in  that  statute  no  penalty  is  imposed  opoa 
those  who  have  churches  to  their  own  use,  in  case  they  suffer  the  vicarages 
therein  to  be  inofHciate,  and  therefore  in  several  parts  of  the  kingdom  thej 
have  suffered  tlie  said  vicarages,  by  tlie  insufficient  endowment  thereof,  and 
fpr  their  own  gain,  to  he  inofficiate  and  void  for  several  years,  by  rrisoa 
whereof,  in  many  parisltes  in  tlie  kingdom,  old  men  and  women  have  died 
without  confesiiioo,  or  receiving  any  other  sacrament  of  holy  church,  and 
infants,  have  died  without  ba})tism,  whereby  several  mischudfs  and  iccoo* 
veniencies  from  day  to  day  happen,  to  the  great  dishonour  of  holy  church;*' 
they  therefore  pray,  '*  That  it  may  be  ordained  by  this  present  parliameDti 
that  if  any  religious  or  man  of  holy  church,  of  what  estate  ur  coiKlitioa  . 
soever  he  be,  who  have  or  hold  any  churches  to  their  own  use,  Ix^rcaitef 
sufter  tlie  vicarages  of  such  churches  to  be  inofhciatc,  without  a  resident 
vicar  thereon,  for  six  months  ;  that  the  same  churches  so  holden  to  xbeir 
own  u:»e,  witli  all  their  appurtenances  and  dependencies,  be  absolutely  dis- 
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A)){)ropriatdd  and  disamdrtised  for  ever/ saving  only  to  the  said  religious 
and  men  of  holy  church  their  patronagt  iherein,  as  they  had  before  aay. 
Qppropriatioos  were  made  of  the  said  cl^urciies>  or  they  were  hokleb  to 
their  proper  use^  without  having  or  retaining  any  pension^  portion,  an- 
nuity) or  other  charge  whatsoever^  and  saving  to  the  ordinaries  their  right 
by  lapse. 
Ansvjcr. — Th^  king  will  advise  upon  it. 

Rot.  Pari.    Eodem  Anno,    No.  17. 

The  commons,  after  reciting  in  their  petition  the  statute  of  £•  III.  sayi 
That  now  so  it  is,  tliat  divers  licgc  subjects  of  our  lord  the  king  are  eni'* 
pleaded  and  travailed  in  court  christian  for  tithes  for  the  saidxrauses,  who 
thtreupon  come  into  the  chancery  of  our  lord  the  king,  in  order  to  have  a 
writ  of  prohibition  and  of  attachment  according  to  the  effect  of  the  said 
statute,  which  writs  are  denied  to  them,  against  law  and  right }  wherefore 
that  it  may  please  our  lord  the  king,  by  the  advice  and  consent  of  the  lords 
spiritual  and  temporal,  in  this  present  parliament,  to  ordain,  by  the  autho- 
rity of  the  same  parliament^  that  those  persons  who  feel  themselves  ag« 
grieved  against  tlie  ordinance  of  the  said  statute^  may  have  writs  of  prohi- 
bition aud  attachment  thereupon,  according  to  the  enect  of  the  said  statute  j 
and  in  case  any  such  prohibition  or  .attachment  be  denied  to  any  of  his  lieg« 
subjects  in  the  chancery  of  our  lord  the  king,  that  then  such  writs  of  pro- 
hibition and  attachment  be  granted  as  well  in  the  bench  of  our  lord  tha 
king,  as  in  the  common  bench  -,  an<l  that  the  writs  of  prohibition  and  at- 
tachment issuing  out  of  those  benches  may  have  the  same  force  and  et}ect# 
as  the  original  writs  of  prohibition  aud  attachment,  go  issuing  out  of  th« 
chancery  of  our  lord  the  king. 

Anrwer. — Let  the  statute  bt«fore  made  be  kept  and  executed  according  t« 
the  tenor  thereof. 

No.  XXI.— P.  148. 

26  Hen,  Vllt.  c  3.  A.  D.  1334. 

f 

The  hill  for  the  First  Fruits,  xoith  the  yearly  Pensions  io  ike  Kbigi 

See.  1.  *'  Forasmuch  as  it  is,  and  of  very  duty  ought  to  ht  the  natural 
inclination  of  all  good  people,  like  most  faithful,  loving,  and  obedient  sub-* 
jects,  siucerely  and  willingly  tb  desire  to  provide,  not  otily  for  the  public 
weal  of  their  native  country,  but  also  for  the  supportation,  maintenance, 
end  defence  of  the  royal  estate  of' their  most  dread,  benign,  and  gracious 
sovereign  lord,  upon  whom,  and  in  whom  dependeth  all  their  joy  and 
wealth  :  in  whom  also  is  lyiited  and  knit  so  princely  a  heart  and  courage^ 
mixed  with  mercy,  wisdom,  and  justice:  and  also  a  natural  affectioa 
joined  to  the  same,  as  by  the  great,  inestimable,  and  4)enevolent  arguments 
thereof  l>eing  most  bountifully,  largely,  and  many  times  showed,  minis- 
tred,  and  approved  towards  his  loving  and  obedient  subjects,  hath  well  ap- 
peared :  which  requireth  a  like  correspondence  of  gratitude  to  be  consi- 
dered, according  to  their  most  bounden  duties.  Wherefore  his  said  humbis 
and  obedient  subjects,  as  well  the  lords  spiritual  and  temporal,  as  the  com* 
mens  in  this  present  parliament  assembled,  calling  to  their  remembrance, 
not  only  .the  manifold  and  innumerable  benefits,  daily  administred  by  his 
highness  to  them  all,  and  to  all  other  the  residue  of  his  subjects  of  this 
realm :  but  A^o  how  long  time  his  majesty  hath  most  victoriously,  by  bit 
high  wisdom  and  policy,  protected,  detended,  and  goverAed  this  his  roabn^ 
'  ••  *"  Ik  K 
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and  maintained  his  people  and  subjects  of  tho  same  in  tranqoiHtf,  pMce, 
unit^r,  quietness  and  wealth.  And  also  considering  what  great,  excessive, 
aitid  inestimat^e  cliarges  his  highness  hath  heretofore  been  at»  and  sustained « 
by  the  space  of  five  and  twenty  whole  years,  and  also  daily  sustaineth  for 
the  maintenance,  tuition,  and  defence  of  this  his  realm,  and  his  loving 
subjects  of  the  same,  which  cannot  be  sustained  and  born  without  some 
honourable  provision  and  remedy  may  be  made,  found,  provided,  and  er- 
dained  for  maintenance  thereof:  do  thereby  desire  and  most  humbly  pray, 
that  for  the  more  surety  of  continuance  and  augmentation  of  his  higbnes8*t 
ro3'al  estate,  l>eing  not  only  now  recognized  (as  he  always  indeed  hath 
heretofore  been)  the  only  supreme  head  in  earth,  next  and  immedialdy 
under  God,  of  the  church  of  England,  but  also  their  most  assured  and  un- 
doubted natural  sovereign  liege  lord  and  king,  having  the  whole  govesD^ 
ance,  tuition,  defence,  and  maintenance  of  this  his  realm,  and  most  loving 
<5bedient  subjects  of  the  same.  It  may  therefore  be  ordained  and  enacted 
by  his  highness,  and  tlie  lords  spiritual  and  temporal,  and  the  conunons  in 
this  present  parliament  assembled,  and  by  authority-of  the  sanoe,  in  maii- 
ner  and  form  following. 

Sect.  2.  "  That  is  to  say,  that  the  king's  highness,  his  hetra  and  sue- 
oessors,  kings  of  this  realm,  shall  have  and  enjoy  from  time  to  time  to  eo* 
dure  for  ever,  of  every  such  person  and  persons,  which  at  any  time  afief 
Che  first  day  of  January  next  coming  shaU  be  nominatedi  elected,  prefected« 
presented,  collated,  or  by  any  other  meatfs  appointed,  to  have  any  aith* 
bishoprick,  bishoprick,  abbacy,  monastery,  priory,  college,  hospital,  aith« 
deaconry,  deanry,  provoatship,  prebend,  parsonage,  vicarage,  chaontrie,  free- 
chapel,  or  other  dignitvi  benenee,  office,  or  promotion  spiiitual  within  this 
realm,  or  elsewhere  within  any  of  the  king's  dominiont,  of  what  name,  natnie, 
6r quality  soever  they  be,  or  to  whose  foundacion,  patronage,  or  gifia  soever 
they  belong,  the  first  fhiits,  revenues  and  profits  for  one  year  of  eveir 
such  archbishoprick>  bishoprick,  abbey,  monastery,  priory,  coUcge^  hospital, 
archdeaconry,  deaury,  provoatship,  prebend,  panonage,  vicarage,  chauntry, 
free-chapel,  or  other  dignity,  benefioe^  office,  or  promotion  apiritoal  afore- 
named, wherennto  any  snch  person  or  persons  after  the  said  fint  day  of 
Januaxy,  be  nominated,  elected,  prefected,  presented,  ooUated,  or  by  any 
other  ineans  appointed.  And  that  every  such  person  and  persons,  befoit 
any  actual  or  real  possession,  or  medling  with  the  profits  of  any  such  arch- 
bishoprick,  bishoprick,  abbacy,  monastery,  college,  hospital,  deanry,  pro- 
Tostship,  prebend,  parsonage,  vicarage,  cbauntrie,  free-chapel,  priory,  oi 
other  dignity,  benefice,  office,  or  promotion  spiritual,  shall  satbfy,  con- 
tent, and  pay,  or  compound  or  agree  to  pay  to  the  king*s  use,  at  reasonabk 
days,  upon  good  sureties,  the  said  first  fruits  and  profits  for  one  year. 

Sect.  3.  *'  And  be  it  also  enacted  by  authority  aforesaid,  that  the  chan- 
cellor of  England,  and  master  of  the  rolls  for  the  time  being,  jointly  and 
8C%'erally,  or  such  other  person  and  persons  as  shall  please  the  king's  high- 
hess,  his  heirs  or  successors  from  time  to  time,  at  his  or  their  plessoie,  to 
name  and  depute  by  commission  or  commissions  under  the  great  seal, 
shall  have  power  and  autliority,  as  well  to  examine  and  search  for  tbb  just 
and  true  value  of  the  said  first  fruits  and  profits  by  all  ways  and  means  that 
they  can,  as  to  compound  and  agree  for  the  rate  of  the  said  first  fmits  and 
profits,  as  to  stall  and  limit  reasonable  days  of  payment  thereof  upon  good 
and  sufficient  surety  or  sureties,  by  writings  obligatory  bV  their  discretions. 
And  if  composition  or  agrieement  be  had  or  made  for  tne  said  fint  fruits 
before  the  said  lord  chancellor,  or  master  of  the  n>lls,  that  then  the  writings 
^bbgixt^ry,  or  mont-y  taken  for  the  same,  shall  rest,  rernafn,  andahideeul 

3  •     - 


APPENDIX.— N»  XXf.  499 

Ifw  hansper  of  the  king's  chancery,  there  safely  to  be  Icept  to  the  king's 
tise,  and  the  money  to  be  dae  of  such  writings  obligatory  or  to  be  received 
iu  hand  by  reason  of  any  such  compasition,  shall  be  pa'id  in  the  said  ha* 
naper,  to  the  clerk  of  the  hanaper  fiyr  (be  time  being.  And  that  the  said 
derk  of  the  hanaper,  shall  make  a  true  and  a  just  account  thereof,  like  as 
he  is  bound  to  do  of  the  money  received  of  the  profits  of  the  king's  great 
seal.  And  if  composition  or  agreement  be  had  or  made  for  the  said  first 
fruits,  afore  any  other  person  or  persons  to  be  deputed  to  the  king's  hi^- 
ness,  his  heirs  or  successors  by  commission  under  his  great  seale,  that  then 
the  writings  obligatory,  and  money  taken  for  the  same,  shall  be  delivered 
to  the  treasurer  of  the  king's  most  honourable  chamber  for  the  tinqebeing* 
or  elsewhere,  to  whom  it  shall  please  the  king*«  highness^  his  heirs  or  suc- 
cessors, to  give  authority  by  commission  under  the  great  seal,  to  receive 
the  sanoe. 

Se^.  4.     ''  And  it  is  ako  ordained  and  enacted  br  authority  aforesaid, 
(hat  every  writing  of  acquittance  subscrit)ed  with  the  hand  and  name  of  the 
clerk  of  the  hanaper,  and  treasurer  of  the  chamber,  or  other  commissionera 
aforesaid,  or  anv  of  them,  witnessing  the  receipt  of  the  said  first  fruits,  or 
any  part  thereof,  shall  be  as  good  and  ef&ctual  against  the  king's  highness, 
his  heirs  and  successors,  to  every  person  and  persons  having  tlie  same,  for  so 
much  money  as  ^all  be  mentioned  to  be  received  and  contained  in  every  suck 
acquittance,  as  if  such  acquittance  were,  or  had  been  lawfully  had  and  obtained 
in  the  king's  name  under  the  king's  great  seal,  and  so  shall  be  admitted> accept- 
ed, allowed*  and  taken  in  every  of  the  king's  courts.    And  that  all  writinga 
obligatory  to  be  taken  fi»r  payment  of  the  said  first  fruits,  by,  and  aioA^ 
the  said  lord  diancellor,  or  master  of  the  roUs^  or  by  and  afore  any  other 
person  or  persons,  to  be  deputed  to  compound  and  agree  for  the  said  first 
fruits,  as  is  aforesaid,  shall  be  of  the  same  strength,  force,,  vertue,  quality, 
and  effect  to  all  intents  and  purposes  as  writings  obligatory  heretofore  made 
by  any  lay  person  by  authority  of  tlie  statute  of  thie  Staph'Inm.    And  thaC 
upon  certificate  hereafter  to  be  made  into  the  king's  chancery,  of  any  suck 
writiDgs  obligatory  to  be  taken  fox  payment  of  such  first  fruits,  like  pro- 
cess and  execution  shall  be  thereupon  made  against  any  person  spiritual 
and  temporal,  as  ha(h  been  acoostomed  to  be  made  against  any  hr  pcrsoa 
upon  certificate  of  writings  obligatory  of  the  said  statute  of  the  staple.     And 
chat  DO  person  shall  be  compelled  to  pay  for  any  writing  obligatory  to  be 
made  for  the  said  payment  of  the  said  first  fruits,  above  ei^ht-pence,  nor 
for  any  acquittance  to  t)e  made  for  receipt  of  such  first  fruits  above  four- 
pence.     And  that  such  person  and  persons  as  shall  be  deputed  by  the  king'a 
higlmess  by  commission  under  the  great, seal,  to  compound  and  agiee  for 
the  said  first  fruits,  shall  at  the  end  of  every  six  months  next  after  the  date 
of  their  commission,  and  so  from  six  months  to  six  noontbs,  deliver  or 
caase  to  be  delivered  unto  the  treasurer  of  the  chamber  for  the  time  being, 
or  elsewhere,  to  such  commissioners  as  shall  be  appointed,  as  aforeilid  to 
receive  the  same,  as  well  such  money,  as  all  such  specialties  and  boodf 
as  they  shall  have  taken  for  the  payment  of  the  aaid  first  fruits  by  indentnns 
Co  be  aiade  between  them  and  the  said  treasurer,  or  other  cooimiMnoners  ay 
i&  aforesaid,  containing  the  certainty  and  number  of  the  auma  of  money, 
and  specialties  and  bonds  by  them  taken  and  received.    And  if  any  person 
or  persons  to  whom  any  deputation  shajl  be  made  by  conrntission,  to  oom- 
posind  and  agree  for  the  payment  of  the  said  first  fruits,  their  heirs,  exe- 
cutors, or  administrators,  conceal,  or  imbezil  any  of  thef  said  fpacialties  or 
|>Oiads  taken  for  the  sure  payment  of  the  said  fira  fruits,  and  do  not  deliver 
'ihcm  according  to  the  tenor  of  tliiit  act,  that  iben  e\txy  such  oHeoder  shall 
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forfeit  that  office  of  dcpntationi  and  over  tliat  make  fine  and  ransom  at 
tlie  king's  own  pleasure  and  will. 

Sect.  5.  "  And  it  is  also  enacted  by  authority  aforesaid,  that  if  any  per- 
j»on  or  i>er8ons  which  at  any  time  after  the  said  first  day  of  January,  sbaH 
be  nominated,  elected,  prefected.  presented,  collated,  or  by  any  other 
means  appointed  to  any  of  the  dignities,  offices,  benefices,  or  other  pro- 
motions spiritual  before- mentioned,  do  enter  into  the  actual  and  real  pos- 
session thereof,. or  meddle  with  the  profits  thereof,  before  they  shall  have 
truly  satisfied,  and  paid  to  the  king's  use  the  tirst  fruits  and  profits  thereof 
for  one  year,  or  else  shall  have  agreed  or  compounded  for  payment  of  the 
same  at  reasonable  days  upon  good  securitie.^;,  in  manner  and  form  as  by 
tjiis  act  is  above  spccitied,  that  then  every  such  person  and  persons  so  doing 
and  offending,  and  being  thereof  convict  by  presentment,  verdict,  con- 
fession, or  witness  before  the  said  lord  chancellor,  or  such  other  as  shall 
have  authority  by  commission,  to  compound  for  the  said  first  fruits  and 
profits  as  is  aforesaid,  shall  be  accepted  and  taken  an  intruder  upon  tho 
king's  possession.  And  that  they,  their  executors,  or  administrators,  shall 
pay  to  the  use  of  the  king's  highness  for  every  such  offence,  so  mudi  sums 
of  money,  as  shall  amount  to  the  double  value  of  the  said  first  fruits  and 
profits  of  such  dignities,  benefices,  or  other  spiritual  promotions  wherein 
they  shall  so  enter,  and  intrude  before  the  payment  of  the  said  first  fruits 
and  profits  for  one  year,  thereof,  or  before  due  agreement  made  for  the 
same  in  manner  and  form  as  is  above  rehearsed. 

Sect.  ()•  "  And  be  it  further  enacted  by  authority  aforesaid*  that  die 
£rst  fruits  of  benefices  heretofore  accustomed  to  be  paid  to  tb^  bishop  oC 
Norwidi  within  his  diocese,  and  to  the  archdeacon  of  Richmond  within  his 
archdeaconry,  or  to  any  other  person  or  persons  within  this  realm,  or  any 
other  the  king's  dominions,  AiaW  from  the  said  first  day  ofJcamary  cease 
and  be  extinct,  and  no  longer  be  paid,  but  only  to  tlie  king's  highness,  his 
beirs  and  successors,  in  such  form  as  is  above-mentioned  in  this  act. 

Sect.  7*  Provided  always,  that  archbishops  and  bishops,  and  all  other 
having  jurisdiction,  ordinary,  may  give  and  deliver  letters  of  institution 
and  induction,  as  they  might  do  before  the  making  of  this  act,  without 
any  offence  of  any  article  contained  in  this  act,  any  thing  in  this  act  coo- 
tained  to  the  contrary  thereof  notwithstanding. 

Sect.  8.  "  Provided  also,  that  where  there  be  divers  cells  appertatning 
to  monasteries  and  priories,  and  that  Xhe  priors  of^  such  cells  be  named  and 
reraoveable  from  time  to  time,  at  the  only  wills  and  pleasures  of  their 
masters  and  8overeitn>s  of  the  monasteries  and  priories,  whereunto  such  cells 
belong :  that  the  priors  of  such  cells  shall  not  be  compelled  to  pay  any  first 
fruits,  by  virtue  or  authoritv  of  this  act:  any  thing  in  this  act  contained  to 
the  contrary  Uiereof  notwithstanding:  but  that  the  first  firuits  and  profits  of 
every  such  cell  shall  be  paid  to  the  king's  highness,  his  heirs  and  successors, 
whensoever  and  as  often  as  any  person  shall  be  nominated,  elected,  pre- 
fected, or  collated  to  the  monastery  or  priory,  whereunto  such  eells  be- 
long. 

Sect,  9,  "  And  over  this  be  it  enacted  by  authority  aforesaid,  that  thd 
king's  majesty,  his  heirs  and  successors,  kings  of  this  realm,  for  more  aae- 
mentation  and  maintenance  of  the  royal  estate  of  his  imperial  crown  and 
dignity  of  supreme  head  of  the  church  of  England,  shall  yes^rly  have,  take, 
enjoy,  and  receive,  united  and  knit  to  his  imperial  crown  for  ever,  one 
yearly  rent,  or  pension,  amounting  to  the  value  of  the  tenth  part  of  all  tho 
revenues,  rents,  farms,  tithes,  offerings,  emoluments,  and  of  all  other 
profits,  as  wcil  called  spiritual  as  temporal,  no\^  appertaining  or  belonging^ 
or  that  hereafter  shall  belong  to  any  archbishoprick^  bishc^rick^  abbacy* 
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Tnooa^tery,  priory,  archdeaconry,  deanry,  hospital,  college,  honse  collegiate, 
prebend,  cathedral  church,  collegiage  church,  conventual  cliurch,  parsonage, 
vicarage,  chauntry,  free-chapel  or  other  benefice  or  promotion 'spiritual,  of 
what  name,  nature,  or  quality  soever  they  be,  within  any  diocess  of  this 
realm,  or  in  Wales,  the  said  pension  or  annual  rent  to  be  yearly  paid  for 
ever  to  our  said  sovereign  lord,  to  his  heirs  and  successors  kings  of  this 
realm,  at  the  feast  of  the  nativity  of  our  Lord  God,  and  the  first  payment 
thereof  to  begin  at  the  feast  of  the  nntivity  of  our  Lord  God,  which  shall  be^ 
in  the  year  of  onr  Lord  God,  MDXXXV.  And  to  be  paid  yearly  by  such  as 
shall  be  ai)pointed  to  have  the  collection  thereof  by  this  act,  in  such  manner 
and  form  as  shall  hereafter  be  limited  by  this  act,  before  the  first  day  of 
'  jipril  yearly  next  following,  after  the  said  feast  of  the  nativity  of  our  Lord. 

Sect.  13.  "  And  it  is  ordained  and  enacted  by  authority  aforesaid,  that 
the  said  yearly  rent  and  pension  shall  be  taxed,  rated,  levied,  p>erceived,  and 
paid  to  the  King*ti  use,  his  heirs  and  successors,  in  manner  and  form  hereafter 
to  be  declared  by  this  act.  That  is  to  siy,  that  the  Chancellor  of  England 
for  the  time  being,  shall  have  power  and  authority  to  direct  into  every  diocess 
In  this  realm  and  jn  IFiiles,  several  commissions  in  the  King's  name,  under 
his  great  seal,  as  well  to  the  archbishop  or  bishop  of  every  such  diocess,  as 
to  such  other  person  or  persons  as  the  King's  liighness  shall  name  and  ap- 
point, commanding  and  authorising  the  said  commissioners  to  be  named  in 
every  such  commission,  or  three  of  them  at  the  least,  to  examine,  search 
and  enquire  by  all  the  ways  and  means  that  they  can  by  their  discretions,  of 
and  for  the  true  and  just,  whole  and  entire  yearly  values  of  all  the  manors, 
hnd^  tenements,  hereditaments,  rents,  tithes,  ofterings,  emoluments  and  all 
other  profits  as  well  spiritual  as  temix)ral,  appertaining  or  belonging  to  any 
archbishoprick,  bishoprick,  abbacy,  monastery,  priory,  archdeaconry,  deanry, 
hospital,  college,  house  collegiate,  prebend,  cathedral  church,  collegiate 
church,  conventual  church,  parsotiage,  vicarage,  chauntry,  free-chapd,  or 
of  any  other  benetice  or  promotion  spiritual  within  the  limits  of  their  com- 
mission, with  a  clause  to  be  contained  iu  every  such  commission,  that  the 
said  commissioners,  or  three  of  them  at  the  least,  shall  deduct  and-aliow  in 
the  making  and  rating  of  the  said  yearly  values >of  the  premises,  these  de- 
ductions following  and  none  other :  that  is  to  say,  the  rents  resolute  to  the 
chief  lords,  and  all  other  annual  and  perpMual  rents  and  charges,  which  any 
spiritual  person  or  persons  t)ecn  bounden  yearly  to  pay  to  any  person  or  |>er* 
sons,  to  their  heirs  and  successors  for  ever,  or  to  give  yearly  in  alms  by 
^^ason  of  any  foundation  or  ordinance,  and  all  fees  for  stewards,  receivers, 
bailiffs,  and  auditors,  and  synods,  and  proxies,  with  another  clause  to  be 
also  contained  in  every  such  commis<»ion,  that  the  said  commissioners,  or 
three  of  them  at  the  least,  shall  certify  under  their  seals  at  such  days  as 
shall  be  limited  bv  the  said  commissioners^  as  well  the  whole  aud  4'utire 
value,  as  the  deductions  aforesaid  of  every  archbishoprick,  bishoprick,  ab- 
bacy, monastery,  priory,  archdeaconry,  deanry,  hospital,  college,  bouse  col- 
legiate, prebend,  cathedral  church,  conventual  church,  parsonage,  vicarage, 
chauntry,  free- chapel,  and  all  other  benefits  and  promotions  spiritual. 

Sect.  11.  '[  And  it  is  ordained  and  enacted  by  authority  aforesaid,  that 
the  said  commissioners  that  shall  be  so  appointed,  or  three  of  them  at  the 
least,  shall  have  full  power  and  authority  to  do,  accomplish,  and  execute  the 
effiscts  and  contents  of  their  said  commissions  in  everyi  behalf:  and  that 
every  the  said  commissioners,  before  they  shall  execute  the  said  commis-- 
sion,  shall  receive  and  take  a  corporal  oath  before  the  lord  ehanoellor,  or 
belpre  such  other  as  shall  be  appointed  by  the  said  chancellor,  by  the  king's 
writ  of  dcdimus^  potcstatem,  that  they  shall  diligently  and  truly,  without  iai. 
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▼our,  affection,  ^ud,  canning,  meed,  dre^d,  or  corrQptkm,  do  §eUl  tad 
execute  the  whole  effects  and  contents  exprewed  in  everjr  sacfa  mmmiiikio 
within  the  limits  thereof,  to  the  cunning,  wits  and  utiennast  of  ihdf 
powers. 

Sect.  12.  ''  And  it  is  ordained  and  enacted  by  authority  aforesdd,  that 
after  such  certificate  made  by  the  said  commissioners,  the  said  ycady  rent 
ard  pension  of  the  tenth  part  shall  be  set,  taxed*  rated,  and  taken  justly, 
and  truly,  and  indifferently  by  the  treasurer,  chanoeUor,  chamberiam,  and 
hamns  oif  the  king*8  Exchequer,  off  and  out  of  the  dear  yearly  value  of  the 
premises,  that  shall  be  above  the  deductions  afore  mentioned,  and  none 
otherwise.  And  that  every  archbtsboprick,  bisboprick,  abbacy,  rooaastery« 
piioty,  arcbdeacociy,  deaniy,  hospital,  college,  house  ooUegiate^  prebeodt 
cathedral  church,  collegiate  oiurch,  conventual  church,  parsonage,  vicanige, 
chauilitiy,  fiee^cfaapel,  or  other  benefice  or  proanotion  spiritual,  shall  be  le- 
vcrally  and  distinctly  taxed,  charged,  and  chargeable  in  the  proper  dioceis 
where  ihey  beey,  for  the  payment  of  such  portion  of  the  said  tenth  part  as 
shall  be  taxed  a«d  set  upon  them  by  authority  of  tbu  act.  That  is  to  say, 
every  of  them  by  and  for  themselves,  ^11  be  taxed,  charged,  and  chargeable 
ki  the  proper  diocess,  where  they  been,  for  the  tenth  part  of  the  yearly 
value  of  their  poaesskns  atKl  profits  to  them  belonging,  wberesoerer  their 
aaid  possessions  and  profits  shall  happen  to  be,  or  lye  in  any  part  of  this 
reaUn,  or  elsewhere,  in  any  of  the  king's  domioions,  and  that  none  of 
them  shall  be  charged  or  chaigeaUe  for  the  payment  of  the  other  chaige  or 
portion 

Sect.  IS*  "  And  it  is  also  enacted  by  authority  aforesaid,  that  after  aach 
certificate  made  into  the  king*s  Exchcfyuer,  and  tax  set  of  the  tenth  part» 
in  form  above  remembered,  every  archbishop  and  bishop  now  being,  and 
liiat  hereafter  shall  be,  shall  be  charged  and  chargeable,  to  levy,  collect,  and 
receive  within  their  proper  dieceases,  as  well  in  places  exenopt,  as  not  ex* 
erapt,  all  such  sums  of  money,  wherewith  the  dignities,  beiifefices,  and 
other  pronfiotions  spiritnal  afore-mentioned  within  their  dioocss,  chargeable 
by  this  act,  shall  be  set,  taxed,  and  charged  towards  the  payment  of  the 
said  yearly  pension,  and  shall  pay  and  content  the  said  sums  of  money, 
yearly,  before  the  said  first  day  of  Jpril,  to  the  treasurer  of  the  king's 
'diamber,  for  the  time  being,  or  to  any  other  person  or  persons,  whom  it 
sha\I  pWase  the  king's  highness  to  appoint  to  receive  the  same.  And  that 
every  of  the  said  archbishops  and  bishops,  their  executors  and  administrstor^, 
>  an^  the  possessions  of  their  dignities  and  churches,  shall  stand  charged  and 
chargeable^  for  the  sure  and  true  payment  of  such  sums  of  money,  as  they 
sliall  collect  and  receive  of  the  said  yearly  rent  and  pension. 

S^ct.  14.  "  And  that  the  treasurer,  chancellor,  chamberlaia,  and 
barouii  of  the  king's  Exchequer,  shall  yearly  cause  process  to  be  noade  by 
thfrir  discretions  for  non-payment  of  the  said  pension,  or  yearly  rent,  or  any 
parcel  thereof,  against  e\'ery  archbishop  and  bishop  of  this  realm*  that  is  tx> 
s^y>  against  every  archbishop ,  and  bishop  for  so  nmch  pari  and  portion  of 
the  said  pension  and  yearly  tent,  wherewith  the  dignities,  benefices,  and 
other  promotions  spiritual  aforemeniioned  within  the  diocess,  sliall  be  taxed 
and  charged,  so  that  every  of  the  said  archbishops  and  bishops  shall  be 
charged  and  chargeable,  for  the  niie  ami  portion  of  the  said  yearly  rent 
and  pension,  set  and  ta]^ed  within  his  own  particular  uiooess,  and  none 
oilierwise.  * 

'Sect.  15.  ''And  be  it  also  enacted  by  authority  afor^id,  that  every 
archbishop,  and  bi<;bop,  shall  have  power  and  authority  tp  levy,  take,  and 
perceive  by  autbQ;'ity  of  censures  of  the  ^bii^ch,  or  by  diatre^is  or  btherwu* 
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kf  their  discrfrtion,  all  sarJi  Mms  of  money  at  dull  be  nrted^  taxed,  and 
ttttogoout  of  the  landt,  tenements^  henBditaments,  pro6is,  and  emolu* 
sfitnu  of  any  dimity,  office,  benefice,  or  other  place  or  promotloo  Bpiritual, 
within  their  diocess,  towards  the  payment  of  the  taid  yearly  rent  and  pen- 
non: and  that  no  replevin,  prohibition,  nor  sopertedeas,  upon,  any  ex- 
commnnication,  nor  any  otbef  writ  or  impediment  shall  be  sued,  allowed, 
or  obeyed,  for  any  person  or  persons,  making  default  of  payment  of  such 
part  and  portion,  as  thty  shall  be  rated  and  taxied  nnto  by  authority  of  this 
act,  till  such  time  as  they  hare  truly  satisfied  their  said  part  and  portion  to 
them  allotted  of  the  said  yearly  rent  and  penti(ai. 

Sect  l6.  **  And  It  is  also  enacted  by  authority  aforesaid,  that  when- 
soever, and  as  of^  as  any  of  the  archbishopricks  or  bithoprioks  happen  to. 
be  rdd,  that  then  the  dean  and  chapter  of  the  cathedral  church,  or  the  prior 
and  convent,  or  chapter,  or  convent  of  the  monastery  or  cathedr^churcli, 
where  the  see  of  such  ardibtsfaopnck  or  bbhoprick,  being  void,  shall  happen 
to  be,  during  the  time  of  the  vacation  thereof,  and  their  esoecutors,  admi- 
nistrators, md  possessions  shall  be  charged  and  chargeable  to  do,  and  cause 
to  be  done,  all  atpd  every  thing  aid  things,  foK  the  due  executions  of  this 
act.  Within  the  diooess  of  such  archblshoprick  or  bishoprick  being  void^  as 
the  same  archbishop  or  bishop  of  the  see  being  void,  should  have  done,  ac*. 
cording  as  it  is  limited  and  appointed  by  this  act,  or  by  any  thing  therein 
contained.  «- 

Sect.  17.  *^  And  it  is  ordained  and  enacted  by  authority  aforesaid,  that 
if  any  sum  of  money  being  once  due  by  any  incumbent  of  any  of  die  dig- 
nities, benefices,  or  promotions  spiritual  afore  specified,  charged  to  the  pay-- 
*ment  of  the  said  yeady  penskm  and  annual  rent,  be  reasonably  demanded 
and  required  any  time  afler  the  said  feast  of  the  nativity  of  our  liord,  at 
tlieir  dignities,  monasteries,  priories,  hospitals^  colleges,  churchesy  ciianfeerles^ 
or  bouses,  by  the  archbishop  or  bishop,  or  such  as  shall  be  charged  with 
the  collection  c^  any  part  of  the  said  pension,  or  by  any  other  their  mihiiiter^, 
servants  or  officers,  to  pay  such  portion  of  the  said  pension  and  yearly  rent/ 
as  they  shall  be  taxed  and  assessed,  be  not  truly  contented  and  paid  uiico 
aoch  archbishop  or  bisliop,  or  their  ministers  and  officers,  and  to  such  othei^ 
person  or  persons,  or  their  ministers  or  servants,  as  shall  have  the  charge  of 
coUectionjhereof,  every  year  yearly  at  the  time  of  such  request  and  demand 
tbervof,  or  else  within  Ibrty  days  next  after  every  such  request  at  the 
furthest,  that  then  every  incumbent,  making  such  default  of  payment,  nftef 
auch  default  thereof  certified  into  the  king's  Exchequer  in  writing  under  the 
aeala  of  any  archbishop  or  bishop,  or  of  such  as  be  limited  and  charged  to 
the  coHectkm  of  the  sakl  pension  by  this  act,  shall  be  adjudged,  deprived; 
ipso  facto,  of  all  such  dignities,  benefices,  pensions,  and  proroocionit  spiri- 
tual, as  any  such  incumbent,  making  such  default,  shall  have  at  the  tinn  of 
aach  certificate  to  be  made,  or  at  any  time  after.  So  that  iril  such  dignitiesi 
benefices,  pension,  and  promotion  spiritual,  which  any  tnounibent,  making 
auch  default  of  payment,  shall  have  at  the  time  of  any  such  certificate  to  be 
made,  wir  at  any  time  after,  shdl  be  clearly  void  and  destitute  *ot  incumbent 
in  the  law  to  all  intents  and  purposes,  as  if  such  incumbent  making  such 
delault  of  payraeiit  were  dead  indeed. 

Sect,  1 8.  "  And  it  is  ordained  and  enacted  by  authority  aforesaid,  that 
if  any  archbishop  or  bishop,  or  any  otlier  limited  and  charged  by  this  act,  to 
the  collection  and  payment  of  the  said  pension  and  annual -rent,  do  make  a 
cer^ticate  unto  the  king's  Exchequer,  before  the  said  first  day  of  Apnil,  at 
at  any  time  within  four  and  twenty;  days  next  after  the  said  iiri.t  dny  of 
Mpril,  tliat  tUcy  according  to  this  act  have  reasonably  requiivd  and  de« 
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nianded  any  incttmbent  of  any  dignity,  benefice,  or  promotion  spinhul, 
chargeable  by  this  act  to  pay  such  part  and  portion  of  the  said  pension  and 
annual  rent,  as  they  shall  happen  to  be  assessed  unto,  and  that  such  \n* 
cumbent,  so  being  required,  hath  not  paid  his  said  part  and  portion,  ac- 
cording to  the  form  and  etfect  of  this  act,  that  then  every  such  archbishop 
and  bishop,  and  every  other  person  having  the  chargfe  by  this  act,  for  col- 
lection and  payment  of  the  said  pension  and  annual  rent,  upon  every  soch 
certificate,  shall  be  dischar£;ed  and  acquitted  for  ever  against  the  king,  his 
heirs  and  successors,  of  and  for  all  such  sums  of  money,  as  any  such  in- 
cumbent, against  whom  such  certificate  shall  be  made,  should  or  ought  to 
have  paid  by  this  act.  And'  that  ihen  in  every  such  case  the  treasurer, 
chancellor,  chamberlain,  and  barons  of  the  king's  Exchequer,  shall  de\i90 
and  direct  upon  every  such  certificate,  such  process  ont  of  the  king*s  Exche-» 
qner,  against  every  such  incumbent,  against  whom  any  such  certificate  shall 
be  made,  and  their  executors  and  administrators,  or,  for  insufficiency  of 
them,  against  the  successors  of  every  such  incumbent,  whereby  the  king's 
htghneKs,  his  heirs  and  successors,  shall  and  may  be  tnily  answered,  paid  OLd 
contented,  of  such  portion  and  part  as  the  incumbent,  against  whom  an]F 
euch  certificate  shall  be  ijiade,  was  taxed  and  assessed  for  his  dignities,  bc« 
oefices^  or  promotion  spirittia],  chargeable  by  this  act. 

Sect.  19.  '*  And  it  is  also  ordained  and  enacted,  by  authority  aforesaid, 
that  all  manner  of  acquittances,  made  by  the  treasurer  of  the  king's  cham- 
ber, or  by  any  other  sueh  commissioners,  as  shall  be  appointed,  a»  is  afore- 
nid,  to  receive  the  said  pension^  or  any  part  thereof,  and  subscribed  with 
the  name  of  the  said  ttea^urer,  or  any  other  such  commissioners  for  the 
payment  of  the  said  pension  or  annual  rent,  or  any  part  thereof,  to  any  such 
person  or  persons  as  be  lin)ited  and  charged  with  the  collection  thereof, 
shall  be  of  as  good  strength,  force,  virtue,  and  etiect  to  the  parties  having 
the  same,  as  if  they  were  m;:de  in  the  king's  name  under  his  great  seal,  and 
fo  shall  be  allowed,  admitted,  and  accepted  in  all  courts  of  this  realm:  and 
that  the  treasurer,  chancellor,  chamberlain,  and  barons  of  the  king's  £x- 
ehequer,  shall,  by  virtue  and  authority  of  this  act,  as  well  admit  and  allow 
such  acquittances,  as  all  such  certificates  as  sixall  be  made  against  any  such 
incumbent  for  default  of  payment,  as  is  above  said,  npon  the  account  of 
every  archbishop  and  bishop,  and  of  evexy  other  person  limited  and  chained 
by  this  act^  for  the  collection  and  payment  of  the  said  pension  and  annual 
rent,  without  any  writ,  bill,  or  warrant  to  be  sued  in  or  for  that  bdialf. 

Sect.  20.  "  And  that  no  manner  of  officer  of  the  king's  Exchequer  shall 
take  of  any  afchbishop  or  bishop,  or  of  any  other  persons,  having  charge 
with  the  collection  and  payment  of  the  said  pension  or  annnal  rent,  any 
manner  of  reward^  'Or  thing  for  making  their  account  or  quietus  est,  in  the 
fame  Exchequer,  or  for  any  manner  of  thing  appertaining  to  the  same, 
concerning  the  said  pension  and  annual  rent,  upon  pain  of  every  officer, 
doifig  contrary  to  this  act,  to  lose  and  forfeit  his  office,  and  make  fine  to  the 
king  at  his  will  and  pleasure. 

StcU  21»  *•  And  forasmuch  as  every  incumbent  of  the  dignities  bene- 
fices, and  protnotions  spiritual  aforementioned,  shall  be  charged  by  this  act 
fo  the  payment  of  the  tenth  part  of  the  value  of  their  dignities,  benefices, 
and  promotions  spiritoal,  without  any  deduction  or  allowance  of  such  peo- 
•sion  or  pensions,  wlierewiih  some  of  them  have  been  charged  to  pay  th^ 
predecessors,  daring  their  lives,  or  to  other  persons  to  the  use  of  such  their 
predecessors,  during  their  lives,  it  is  therefore  ordained  and  enacted  by  aa- 
^hority  aforesaid,  that  it  shall  be  lawful  to  every  incumbent  charged  with  any 
such  pension^  payable  \o  any  his  predecpssorsi  or  to  any  to  his  use,  \o 
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tab)  ind  keep  in  his  band'  the  tenth  part  of  every  such  pension  :  and  tliat 
every  such  incumbent  and  bis  sureties,  shall  from  hencetbrth  be  acquitted 
and  discharged  of  the  said  tenth  part  of  every  civil  pension,  by  virtue  and  ' 
authority  of  this  present  act,  any  decree,  ordinance,  or  assignment  of  any 
such  ordinary,  or  any  collateral  writing,  or  surety  made  for  such  {lension  to 
any  spiritual  person  or  persons,  or  to  any  to  their  uses  for  term  of  tiieir  lives, 
hi  any  wise  notwithstanding.  And  that  as  well  every  incumbent,  as  such 
persons  as  stand  bound  for  him,  for  payment  cf  any  such  pension^,  fihaU 
plead  this  act  in  every  of  the  king's  courts,  fur  the  clear  extinguiihmcnt 
and  discharge  of  the  tenth  part  of  every  such  pension. 

Sect.  22.  "  And  be  it  also  ordained  and  enacted  by  authority  aforesaid, 
that  no  pension  shall  hereafter  be  assigned  by  the  ordinary,  or  by  any  other 
manner  of  agreement  by  collateral  surety,  or  otherwise,  upon  any  resigna- 
tion of  any  dignity,  benefice,  or  promotion  spiritual,  above  the  value  of  the 
third  part  of  the  dignity,  benefice,  or  promotion  spiritual  resigned  :  and  if 
any  pcfnsion,  amounting  above  the  value  of  the  third  part  of  the  dignity, 
benefice,  or  promotion  spiritual  heretofore  resigned,  be  already  limited  and 
made  liure,  to  any  spiritual  person  or  persons,  by  decree  of  the  ordinary,  or 
otherwi!>e  by  any  collateral  surety,  or  hereafter  shall  happen  to  be  assigned, 
and  made  sure  to  any  person  or  persons  spiritual,  or  to  any  otlier  to  their 
use,  by  decree  of  the  ordinary,  or  by  any  other  collateral  surety  upon  gny 
reftignation  thereof,  yet  nevertheless  tlie  incumbent  charged  with  such  pen-' 
sion,  nor  his  sureties  collateral,  shall  not  be  compelled  to  pay  any  more  pen- 
sion, than  the  value  of  the  third  part  of  his  dignity,  benefice,  or  promotion 
spiritual,  so  resigned,  shall  amount  unto }  but  shall,  by  authority  of  this 
act,  be  clearly  acquitted,  and  discharged  of  so  much  of  the  said  pension,  as 
shall  amount  above  the  value  of  the  third. part  of  the  dignity  or  benefice  re* 
signtd  :  any  decree  or  assignment  of  the  ordinary,  or  any  collateral  writing, 
*  or  sureties  heretofore  made,  or  hereafter  to  be  had,  or  made  for  the  same, 
to  the  contrary  thereof  notwithstanding. 

Sect.  23.  ''  And  forasmuch  as  divers  abbots  and  priors  l)een  charged  to 
pay  great  petisions  to  sundry  their  predecessors  yet  living,  to  the  great  de- 
cay of  their  hospitalities  and  house-keeping  :  be  it  enacted  by  authority 
aforesaid,  that  every  such  predecessor  of  such  abbots  or  priors,  having  any 
pension  made  sure  unto  them,  or  to  any  to  their  use  during  their  lives, 
amounting  above  the  yearly  value  of  forty  pounds,  shall  from  henceforth  be 
defaulked  and  abated  of  the  moiety  and  half  deal  of  every  such  pension. 
And  ihaC  every  abbot  and  all  other  persons  charged  for  the  payment  of  such 
pension^  above  the  said  yearly  value  of  forty  pound,  shall  be  clearly  ac* 
quitted  and  discharged  by  authority  of  this  act,  of  the  moiety  and  half  deal 
thereof  for  ever.  Any  decree  or  assignment  thereof  by  the  ordinary,  or  any 
writing  or  surety  collateral,  had  or  made  for  the  surety  thereof  notwith- 
itandtog. 

Sect.  24.  ''  And  forasmuch  as  the  lord  prior  of  Saint  Johns  of  HieruiO' 
Um  in  England,  and  his  brethren,  be  not  specially  named  and  expressed  in 
this  act,  whereby  ambiguity  might  arise,  whether  they  should  be  comprised 
within  the  limits  of  this  act :  it  is  therefore  for  pUiin  declaration  thereof 
enacted  by  authority  aforesaid,  that  every  person  and  persons  which  after 
the  said  first  day  of  January,  shall  happen  to  be  nominated,  elected,  col- 
lated, or.  by  any  other  means  appoint^  to  the  dignity  of  the  said  prior  of 
Saint  Johns  oi  Uicrusalem  in  England,  or  to  any  commandry  appertaining 
ODto  the  same,  shall  before  their  actual  and  real  entry  into  the  same  dignity 
or  ooramandry,  or  meddling  with  the  profits  tliereof,  satisfy  and  pay  to  the 
Qse  of  the  king's  highness^  hi9  heirs  a^d  successors^  tlie  first  fruits  and  pro* 
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fits  thereof,  for  one  whole  year,  or  agree  or  compound  for  the  stme,  it 
reasonable  days  in  like  manner  and  form,  and  upon  Tike  pains  in  every  be* 
kilf,  as  archbishop  and  bishops^  and  other  spidtual  persons  be  bound  to  bf 
virtue  and  authority  of  this  act.  And  that  also  the  prior  of  Saint  Joknn  now 
being,  and  his  successors,  and  every  of  his  brethren  having  any  commandiyii 
and  their  successors,  shall  contribute  and  pay  yearly  to  the  king*s  higboeat 
his  heirs  and  successors,  one  yearly  rent  and  pension,  amounting  to  die 
tenth  part  of  all  their  possessions  axid  profits,  as  well  iptritnal  as  temporal : 
i^nd  shall  be  charg^ed,  rated,  taxed,  and  set  to  the  contribution  and  paynMot 
of  the  said  tenth  part.  And  that  also  the  said  tenth  part  shall  be  levied, 
collected,  and  paid  in  such  like  manner  and  form,  to  all  intents  and  par- 
po^es,  as  the  tenth  part  of  otlier  dignities  and  benefices  spiritual  sballbe 
charged,  taxed,  set,  levied,  collected,  and  paid  by  authority  of  this  act. 

Sect.  1:5.  ''  And  forasmuch  as  in  sundry  and  many  cathedral  cburchei# 
colleges,  and  hospitals  of  this  realm,  there  is,  and  time  out  of  inind  batb 
been,  certain  ordinances  instituted  and  made,  whereby  the  dean,  prorost, 
master,  or  other  chief  governor  of  such  churches,  colleges,  and  hospitals, 
hath  a  certain  part  and  portion  of  tlie  possessions  ai^d  profits  belongine  m 
such  church,  colleges,  and  hospitels,  all  only  limited  and  belonging  to  mcir 
offices  and  dignities  :  and  evefy  prebendary,  brother,  vicar,  fettow,  petty 
canon,  and  other  ministers  spiritual  in  such  churches,  colleges,  and  boipi* 
tab,  bath  another  portion,  all  only  and  distinct^  limited,  appertaining  ud 
belonging  to  their  dignities  and  offices  in  such  churches,  hoapitala,  and  col- 
leges :  it  is  tiierefore  provided  and  ordained  by  authority  afixesaid,  that 
auch  person  and  persons,  which,  at  any  time  after  the  said  first  day  of  Ja- 
nuary, shall  be  nominated,  elected,  pneseoted,  prefected,  colUited,  or  by 
ether  means  appointed  to  be  dean,  provusl,  master,  or  other  chief  goTcnwr 
of  such  cathedral  churches,  colleges,  or  boipitals,  shall  be  rated,  compomii 
and  payfor  their  first  fruits,  but  only  after  the  rate  of  the  yearly  value  ol 
the  posisession  and  profits,  limited  aod  belonging  to  their  offioe  and  dig« 
nity. 

Sect.  26.  '*  And  that  every  other  person  aod  persoas,  that,  after  the  said 
first  day  of  January,  shall  be  nominated,  dected,  presented,  prefected,  col- 
lated, or  by  any  other  means  appointed  to  have  any  prebend,  brolhefsbi|^ 
feUowship,  or4o  be  any  vicar  or  petty  canon,  or  to  have  any  other  digpiijy 
or  office  spiritual,  in  any  such'  cathedral  churches,  coyegea  or  hospilsk, 
shall  be  rnted,  compound  and  pay  for  their  first  fruits,  after  the  rate  of  tbs 
yearly  value  of  tlie  possessions  and  profits  limited  and  belonging  to  tbeir 
dignities  and  offices,  in  such  churches,  colleges  aod  hospitaU,  and  nsne 
otherwise :  any  thing  in  this  act  to  the  oootiary  hereof  in  any  wise  notwilb* 
standing. 

Sect.  27.  ''  Provided  always,  that  such  person  or  persons,  that,  afler  tbe 
said  first  day  of  January,  shall  be  presented  and  collated  to  any  parsonage  tf 
vicarage,  whereof  the  yearly  value  shall  not  exceed  eight  mariLt,  shall  oot 
be  compelled  to  pay  any  first  fruits  for  any  such  parsonage,  or  vicaragi^ 
whereunto  they  shall  be  presented  or  collated,  not  being  at>ove  the  old 
yearly  value  of  eight  marks :  except  that  the  incumbent  presented  or  col* 
Jited  to  such  pariionage  or  vicars^e,  whereof  the  yearly  value  shall  not  rx'* 
ceed  eight  marks,  do  live  three  years,  next  and  unmediately  foilowiog  after 
his  institution,  induction  or  collation,  to  such  parsonage  or  vicarage,  and  if 
Fiicl)  incumbent  do  live  after  the  said  three  years,  then  he  or  his  execaton  or 
administrators  shall  pay  at  days  to  be  limhed  after  the  said  years  upon  sore* 
ties  (as  is  aforesaid)  the  first  fruits  of  evrry  such  parsonage  and  vicar»S^ 
And  tl)a(  in  every  obligaticn  to  be  made  by  any  incuubeot  of  such  parsooa^ 


OTTkarsigo  and  Ms  sureties  fi>r  pajrmeQt  of  first  ^its  of  such  parsozu^  or 
vicsrage,  and  there  nhall  be  contained  a  proviso,  that  if  the  said  incunabent 
£e  within  three  y«ars  next  after  the  date  of  the  iastttntion,  induction,  or 
ooOaikm  of  the  said  panonage  or  vicarage,  that  then  the  obligation  shall  be 
void  sad  of  none  cmct  Ao/  thing  in  this  act  to  the  contxary  hereof  not- 
withstanding. 

Sect  28.  "  And  over  this  where  the  clergjr  of  the  prorioce  of  Canterbury 
in  their  convocation  have  granted  unto  the  king's  highness  one  hundred 
thousand  pounds  and  the  clergy  of  the  province  of  Fgri(:  eighteen  thousand 
eight  hundred  and  forty  pound,  ten  pence,  to  be  paid  by  even  portions  in 
£ve  years,  and  that  whicn  could  not  be  levied  thereof  in  the  same  five  }*ears, 
to  be  paid  in  the  sixth  year,  as  by  the  tenor  of  their  several  grants  thereof 
made  in  then*  several  convocations  more  plainly  appeareth :  it  may  please 
the  kiog*s  majesty  of  his  excellent  goodness,  in  consideration  that  the  said 
yearly  pension  and  annual  rent  shall  be  yearly  from  henceforth  duly  paid  and 
sarisfied  to  his  higbiRss,  and  to  his  hein  and  successors,  according  to  the  te* 
nor,  form,  purportp  and  effect  of  this  present  act :  that  it  may  be  enacted  by 
authority  of  tiiis  present  parliaments  that  the  clergy  of  the  said  province  of 
Canttrbiuy^  and  every  of  them,  shall  be  discharged,  and  acquitted  against 
our  said  sovereign  lord,  his  heirs  and  successors,  of,  and  for  the  twenty 
thousand  pound,  parcel  of  the  said  hundred  thousand  pounds,  which  should 
be  paid  in  the  fifth  year  of  payment,  linii|ed  by  their  grant :  and  that  the 
cleigy  of  the  said  province  of  York  shall  likewise  be  discharged  and  acquitted 
of  and  fi>r  all  such  sums  of  money,  parcel  of  the  said  eighteen  thousand 
^gbt  hundred  and  forty  poniu),  ten  pence,  which  should  be  paid  in  the  fifth 
year  of  payment,  hmited  by  their  grant :  any  thing  in  their  said  several 
gniots  thereof  made  in  any  wise  notwithstanding. 

Sect.  29,  **  Provided  always,  that  all  the  residue  of  sums  of  money* 
which  be  yet  to  be  paid,  and  not  released  nor  discharged  by  this  act,  shall 
be  truly  paid  and  satisfied  to  our  said  sovereign  lord,  his  heirs  or  successors, 
accorduig  to  the  tenor,  form,  and  effect  of  their  said  several  grants. 

Sect.  30.  Provided  also,  that  such  fees,  which  any  archbishop,  bishop,  ab- 
bot, prior,  or  other  prelate  of  the  church  is  bounden  yearly  to  pay  to  any 
chancellor,  master  of  the  rolls,  justices,  sheriffs,  or  other  officers  or  ministers 
of  record,  for  temporal  justice  to  be  done  or  ministered  within  their  dioccss 
or  jorisdictioB,  shall  be  allowed  and  deducted  by  the  commissioners  afore^ 
said,  in  and  upon  the  valuation  of  the  dignities,  monasteries,  priories,  or 
churches  chargeable  with  such  fees  :  any  thing  in  this  act  to  the  contrary 
hereof  notwithstanding.*' 

No.  XXIL— P.  148. 

527  Hen.  VIII.  chap.  20.  A.D.  1535. 

For  Titha  to  be  paid  ihrovgliout  this  Realm, 

Sect.  1.  "  Forasmuch  as  divers  numbere  of  evil  disposed  persons  inha- 
bited in  sundry  counties,  cities,  towns  and  places  of  this  realm,  having  no 
respect  to  tlicir  duties  to  Almighty  God,  but  against  right,  and  good  con- 
science, have  attempted  to  subtract  and  withliold  in  some  places  the  whole, 
and  in  some  places  great  parts  of  their  tithes  and  oblations,  as  well  personal, 
as  predial  due  unto  God,  and  holy  church,  and  pursuint;  such  their  detestable 
enormities,  and  injuries,  have  attempted  in  late  time  past  to  disobey,  con- 
temn and  de:»pise  the  process^  laws  and  decrees  of  the  ecclesiastical  courts 
of  this  r.nlm,  in  more  temirous  and  large  manner  than  before  this  time  hath 
been  seeo.     For  reformation  of  which  ^aid  injuries,  and  for  unity  and  peace 
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to  be  preserved  amongst  the  king's  subjects  of  thii  realm,  our  sovereign  lorf 
the  king,  being  fiupreme  head  on  earth  under  God,  of  the  cbarcfa  of  Evg- 
land,  willing  the  spiritual  rights  and  duties  of  that  church  to  be  preserved, 
continued  and  maintained,  hath  ordained  and  enacted  b^  authority  of  this 
■present  parliament,  Tliat  e%'er3r  of  his  subjects  of  this  realm  of  Eirgiand,  Irt^ 
land,  IVafes,  and  Calais,  and  marches  of  the  same,  according  to  the  ecde- 
^Biastical  la\rs  and  ordinance;;  of  his  churcl]  of  England,  and  after  the  lauda- 
ble usages  and  customs  of  their  parish,  or  other  place  wlicre  he  dwdlctb,  or 
occupieth,  shall  yield  and  pay  his  tithes,  and  offerings,  and  other  duties  of 
holy  church,  and  that  for  such  subtractions  of  any  of  the  said  tithes,  oflfer- 
iogs,  or  other  do  tics,  the  pardon,  vicar,  curate,  or  other  party  in  that  be- 
half grieved,  may,  by  due  process  of  the  king's  ecclesiastical  laws  of  the 
church  in  England,  convent  the  person  or  persons  fo  offending  before  Im 
ordinary,  or  other  competent  judge  of  this  realm,  having  authority  to  bear 
-and  determine  the  right  of  tithes,  and  also  to  compel  the  same  person  or 
persons  offending,  to  do  and  yield  their  said  duties  in  tliat  behalf.     And  in 
case  the  ordinary  of  the  dioccss,  or  his  commissarj',  or  the  arcljdeacoD  or 
his  ofF.rial,  or  any  other  competent  indge  aforesaid,  for  any  comempt,  ctm- 
tumacy,   disobedience,   or  other   misdemeanour  of  the  party  defendant, 
make  information  and  request  to  any  of  the  king's  most  honourable  council, 
or  to  the  justices  of  the  pence  of  the  shire,  where  such  offender  dwelleth,  to 
assist  and  aid  the  same  ordinary,  commissary,  archdeacon,  official,  or  jud^, 
to  order  or  teform  any  such  person  in  any  cause  before  rehearsed  :  that  then 
two  of  the  king's  said  honourable  council,  or  such  two  justices  of  peace, 
whereof  one  to  be  of  the  quorum,  to  whom  such  inforhiation  or  request  shall 
be  made,  shall  have  full  power  and  a&thority  by  virtue  of  this  act,  to  attach* 
or  cause  to  be  attached,  the  person  or  persons  against  whom  such  informa- 
tl(Mi  or  request  shall  be  made,  and  to  commit  the  same  person  or  persons  to 
ward,  there  to  remain  without  bail  and  mainprise,  till  that  he  or  they  slkdi 
have  found  sufficient  surely,  to  be  bound  by  recognizance,  or  othcnrise, 
before  the  king's  said  counsellor,  or  justice  of  peace,  or  any  otlier  like 
counsellor  or  justice  of  peace,  to  the  use  of  our  said  sovereign  lord  the 
.  king,  to  give  due  obedience  to  the  process,  proceedings,  decrees,  and  aeo* 
tences  of  the  ecclesiastical  court  of  this  realm,  wherein  such  suit  or  matter 
for  the  premises  shall  depend  or  be.     And  that  every  of  the  king's  said 
counsellors,  or  t wo  justices^f  the  peace,  whereof  one  to  be  of  the  quanm, 
as  is  aforesaid,  shall  have  full  power  and  authority  by  virtue  of  this  act,  to 
take,  receive,  and  record  recognizances  and  obligations,  in  any  of  the  causes 
above  written. 

Sect.  2.  "Provided  always,  that  this  act,  or  any  thing  therein  contamed. 
shall  not  extend  to  any  inhabitant  of  the  city  of  London,  for  or  ooncemio^ 
any  manner  of  tithe,  offering,  or  other  ecclesiastical  duty,  grown  and  doe, 
to  be  paid  or  yielden  within  the  same  city,  because  there  is  another  older 
made  for  the  payment  of  tithes,  and  other  duties  within  the  said  city. 

Sect.  3.  "  Provided  also,  that  every  person  or  persons,  being  party  or 
parties  to  any  such  suit,  shall  and  may  make  and  have  his  and  their  lawful 
action,  demand  or  {Prosecution,  appeals,  prohibidons,  and  all  other  their 
lawful  defences  and  remedies  in  every  such  suit,  according  to  the  said  e^ 
clesiastical  laws,  and  laws  and  statutes  of  this  realm,  in  as  ample  and  liheral 
manner  and  forin  as  they  or  any  of  them  might  have  had,  if  this  act  had 
never  been  made :  any  thing  in  this  act  above  written  notwithstanding. 

Sect.  4.  "  Provided  always,  and  be  it  enacted  by  authority  aforesaid,  that 
this  act  for  recovering  of  tithes,  nor  any  thiiig  therein  contained,  shall  tAe 
force  aud  effect^  but  only  until  such  time  as  the  king'$  highness^  and  sock 
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other  thirty-turo  persons,  which  his  highness  shall  nanae  and  appoint  for  the 
making  and  establishing  of  such  laws,  as  his  highness  shall  affirm  and  rati- 
fy, to  be  called  the  ecclesiastical  laws  of  the  church  of  England,  And  af^er . 
the  said  laws  so  ratified  and  confirmed  as  is  aforesaid,  that  then  the  said 
tithes  to  be  paid  to  every  ecclesiastical  person,  according  to  such  laws^ 
and  none  otherwise. 

No.  XXriL— P.  149. 

27  Hen.  VIII.  c.  2S.  A.  D.  1535. 

All  Monasteries  given  to  the  KiAg,  •xhlch  have  not  Lands  above  two  hundred 

Pounds  by  the  Year, 

*  Forasmuch  as  manifest,  fynne,  vicious,  carnal,  and  abominable  living 
is  dayly  used  and  commi|ted  commonly  in  such  little  and  small  abbeys, 
priories,  and  other  religious  houses  of  monks,  canons,  and  nuns,  where 
the  congregation  of  such  religious  persons  is  under  the  number  of  twelve 
persons,  whereby  the  governors  of  such  religious  houses,  and  their  co- 
vent,  spoyle,  destroye,  consume,  and  utterly  waste,  as  well  their  church- 
es,  monasteries,  priories,  principal  houses,  farms,  granges,  lands,  tene- 
ments, and  hereditaments,  as  the  ornaments  of  their  churches,  and  their 
goods  and  chatells,  to  the  high  displeasure  of  Almighty  God,  slander  of 
good  religion,  and  to  the  great  infamy  of  the  king^s  highness  and  the 
realm,  if  redress  should  not  be  had  thereof.  And  albeit  that  many  conti- 
nual visitations  hath  been  heretofore  had,  by  the  space  of  two  hundred 
years  and  more,  for  an  iionest  and  charitable  reformation  of  such  un- 
thrifty, carnal,  and  abominable  living,  yet  nevcrthelesse  little  or  none 
amendment  is  hitherto  had,  but  their  vicious  living  shamelessly  Increaseth 
and  augmenteth,  and  by  a  cursed  custom  so  rooted  and  infected,  that  a 
great  multitude  of  the  religious  persons  in  such  small  houses  do  rather 
choose  to  rove  abroad  in  apostasy,  than  to  conform  themselves  to  the  ob- 
servation of  good  religion  -,  so  that  without  sach  small  houses  be  utterlj 
suppressed,  and  the  religious  persons  therein  committed  to  great  and  ho- 
nourable monasteries  of  religion  in  this  realm,  where  they  may  be  com- 
pelled to  live  religiously,  for  reformation  of  their  lives,  the  same  else  be 
no  redress  nor  reformation  in  that  behalf.  In  consideration  whereof, 
the  king*s  most  royal  majesty,  being  supreme  head  on  earth,  under  Grod» 
of  the  church  oi  England,  dayly  studying  and  devysing  the  increase,  ad- 
vancement, and  exaltacion  of  true  doctrine  and  virtue  iu  the  said  church, 
to  the  only  glory  and  honour  of  God,  and  the  total  extirping  and  dystrac- 
tion  of  vice  and  sin,  having  knowledge  that  the  premisses  be  true,  as 
Well  by  the  accompts  of  his  late  visitations,  as  by  sundry  credible  infor- 
mations»  considering  also  that  diverse  and  great  solemn  monasteries  of 
this  realm,  wherein  (thanks  to  God)  religion  is  right  well  kept  and  ob- 
served, be  destitute  (»f  such  full  number  of  religioas  persons,  as  they 
ought  and  may  keep,  hath  thought  good,  that  a  plain  declaration  should 
be  made  of  the  premises,  as  well  to  the  lords  spiritual  and  temporal,  as 
to  o^ber  his  loving  subjects  the  commons  in  this  present  parliament  as- 
sembled :  whereupon  the  said  lords  and  commons,  by  a  great  deliberation, 
finally  be  resolved,  that  it  is  and  shall  be  much  more  to  the  pleasure  of 
Almighty  God,  and  for  the  honour  of  this  his  realm,  that  the  possessions 
of  such  small  religious  houses,  now  being  spent,  spoiled,  and  wasted  for 
increase  and  maintenance  of  sin,  should  be  used  and  committed  to  better 
use4,  and  the  unthrifty  religious  persons,  so  spending  the  same,  to  be 
compelled  to  reform  their  liyes  :  And  thereupon  most  humbly  desire  th^ 
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'  king's  higbness  that  it  mttj  be  enacted  by  authority  of  this  present  (^r* 
'  iiament/  that  his  majeaty  shall  hav«  and  enjoy  to  him  and  hts  hetn  for 
ever,  all  and  singular  such  monasteries,  priories,  and  other  rdigious  hoosei 
of  monks,  canons,  and  nuns,  of  what  kinds  of  diferstties  of  habits,  roles, 
or  OFder  soever  they  be  called  or  named,  which  have  not  in  ]zhd*,  tene« 
ments,  rents,  tithes,  portions,  and  other  hereditaments^  abore  the  dear 
yearly  value  of  two  hundred  pounds.    And  in  like  manner  shall  have  and 
enjoy  all  the  sites  and  circuits  of  every  such  religious  houses,  and  all  and 
singular  the  mauors,  granges,  noieases,  hinds,  tenements,  rents,  reversions, 
services,  tithes,   pensions,  portions,  churchea,   chapels,  advowK)DS,  pa* 
tronages,  anncities,  rights,  entriea^  conditions,  and  other  heKditaments  ap- 
pertaining or  belonging  to  every  such  monasteiy,  pri6*ry,  or  other  leligious 
house,  not  having,  as  is  aforesaid,  above  the  said  dc^  yearly  value  of  tvo 
hundred  pounds,  In  as  large  and  ample  manner  aspthe  abbots,  prion,  ab* 
besses,  prioresses,  and  other  governors  of  such  monasteries,  priones,  and 
other  religious  houses  now  have,  or  ought  to  have  the  same  in  the  right  of 
their  hoiises.    And  that  also  his  highness  shall  have  to  him  and  to  bis  bein 
all  and  singular  such  monasteries,  abbie?,  and  priories,  which  aC  any  tine 
within  one  year  next  before  the  makinff  of  this  act  hath  been  given  and 
granted  to  his  majesty  by  any  abbot,  prior,  abbesi,  or  prioress,  under  their 
coven  t  se'al,  or  that  otherwise  hath  been  suppresafcd  or  dbsolved,  tod  all  and 
singular  the  manors,  lands,  tenements,  rents,  services,  re\*er%ioos,  ticbes, 
pensions,  portions,  churches,  chapeh,  advowsons,  patronages,  rights,  en- 
tries, conditions,  and  all  other  tnteiests  and  hereditaments  to  the  same  mo- 
nasteries, abbies.  and  priories,  or  to  any  of  them  appertaining  or  belonging  i 
to  have  and  to  hold  all  and  singular'  the  prtunlsses,  with  ail  their  rights. 

Srofits,  jurisdictions,  and  commodities,  unCo*  the  king's  majesty,  and  his 
eirs  and  assigns  for  ever,  to  do  and  use  thefewuh  his  and  .their  ovm  wilb, 
to  the  pleasure  of  Almighty  God,  and  to  the  honour  and  profit  of  this 
realm. 

II.  And  it  is  ordained  and  enacted  by  the^  autboritv  aforesaid,  diat  all  and 
every  person  and  persons,  and  bodies  politick,  which  now  have,  or  hereaf- 
ter shall  have,  any  letters  patents  of  the  king's  highness,  of  any  of  the  sites, 
circuits,  manors,  lands,  tenements,  rents,  reversioot,  services,  tithes,  pen- 
sions, portions,  churches,  chapels,  advowsons,  patronages,  tithes,  entries, 
conditions,  interests,  or  other  hereditaments,  which  appertained  to  any  mo- 
nasteries, abbies,  or  priories,  heretofore  given  or  granted  to  the  king's  bigh- 
neft,  or  otherwise  suppressed  or  dissolved,  or  which  appertaineth  to  ady  of 
the  monasteries,  abbies,  priories,  or  other  religious  bouses,  that  shall  be 
suppressed  or  dissolved  by  the  authority  of  this  act,  shall  have  and  eojoy 
the  said  sites,  circuits,  manors,  lands,  tenements,  rents,  reversions,  services, 
tithes,  pensions,  portions,  churches,  chapels,  advowsons,  patronages^  tithes, 
entries,  conditions,  interests,  and  all  other  hereditaments,  contained  aud 
specified  in  their  letters  patents  now  being  thereof  made,  and  to  be  con- 
tained and' expressed  in  any  Iettei:3  patents  hereafter  to  be  made,  accordias 
to  the  tenonr,  purport,  and  etfect  of  any  sucli  letters  patents ;  and  doll  aho 
have  all  such  actions^  suits,  entries,  ainl  remedies,  to  all  intents  and  pv* 
poses,  for  any  thing  and  things  contained  in  every  such  letters  patents  nam 
made,  or  to  be  contained  in  any  8u<ph  letters  hereafter  to  be  made,  in  like 
manner,  form,  and  conditions,  as  the  abbots,  priors,  abbesses,  prioresses.  waA 
other  chief  governors  of  any  re]igi(His  houses  which  bad  the  same,  m^t  or 
ought  to  have  had,  if  they  had  not  been  oppressed  or  dissolved  ; 

HI.  Saving  to  every  person  and  persons,  and  bodies  politick,  their  beus 
and  successors,  (Other  than  the  abbots,  prioi's,  abbesses,  prioresses,  ani 
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other  chief  governon  of  thm  said  rdigiocfs  houses  specified  in  this  act,  and 
the  covents  of  the  same,  and  their  successors,  and  such  as  pretend  to  be 
franders,  patrons,  or  donors  of  such  religions  houses^  of  any  lands,  tene*' 
meots,  or  hereditaments,  belonging  to  the  same,  and  their  heirs  and  sue* 
oessors,)  all  such  right,  title,  interest,  possessions,  leases  for  years,  rents^ 
RTvices,  annuities,  commodities,  lees,  offices,  liberties,  and  livings,  pen- 
nons, portions,  corrodies,  synodies,  proxies,  and  ail  other  profits  as  they  or 
any  of  them  hath,  ought,  or  might  have  had  in  or  to  any  of  the  said  monas- 
teries, abbies,  priorief ,  or  other  religious  liooses,  or  in  or  to  any  manors, 
hnds,  tenements,  rents,  reversions,  tithes,  pensions,  portbns,  or  other  here* 
dttaments  appertaining  or  belonging,  or  that  appertained  to  any  of  the  said 
iDonasteries,  priories,  or  other  religious^  houses,  as  if  the  same  monnsteries, 

C'  »ries,  or  other  religious  houses  had  not  been  suppressed  by  this  act,  but 
continued  in  their  essential  bodies  and  states  that  they  now  be,  or 
were  in. 

IV.  Provided  always,  and  be  it  enacted,  that  forasmuch  as  divert  of  the 
ehief  governors  of  such  religious  houses,  determining  the  utter  spoil  and 
destructi(Ni  of  their  houses,  and  dreading  the  suppressing  thereof,  for  tho 
maintenance  of  their  detestable  lives,  have  lately  fraudulently  and  craflily 
made  feoffments,  estates,  gifts,  grants,  and  leases,  under  the  oovent  seals, 
or  suffered  recoveries  of  their  manors,  lands,  tenements,  and  hereditaments, 
in  fee-simple,  fee«tail,'for  terra  of  life  or  lives,  or  for  years,  or  charged  the 
same  with  rents,  or  corrodies,  to  the  great  decay  and  diminution  of  the 
houses ;  that  all  such  crafty  and  fraudulent  recoveries,  feoffments,  estates; 
gifts^  grants,  and  leases,  and  every  of  them,  made  by  any  of  the  said  chief 
governors  of  sin:h  religious  houses,  under  their  covent  seals,  within  one  year 
next  before  the  making  of  this  act,  shall  be  utterly  void  and  of  none  e£Rect  i 
Provided  always,  that  such  person  and  persons  as  have  leases  for  terra  of  life* 
or  years,  whereupon  is  reserved  the  old  rents  and  forms  accustomed,  and 
sudi  as  have  any  offices,  fees,  or  corrodies,  that  have  been  acenstumed  or 
U3ed  in  such  religious  houses,  and  have  bought  any  livery  or  living  in  any 
such  bouses,  shall  have  and  enjoy  their  said  leases,  offices,  fees,  coiTodies^ 
liberties,  liveries,  and  livings,  as  if  this  act  had  never  been  made. 

V.  And  it  is  flirther  enacted  by  authority  aforesaid,  that  the  king*s  high-* 
ness  shall  have  and  enjoy  to  his  own  proper  use,  all  such  ornaments,  jewels, 
goods,  chattels,  and  debts,  which  appertained  or  belonged  to  any  of  the  chief 
governors  of  the  said  monasteries,  or  religious  houses,  in  the  right  of  their 
said  monasteries  or  houses,  at  the  first  day  of  March  in  the  year  of  our  Lord 
God  1535,  or  any  timesithen  whensoever,  and  to  whose  possession  soever 
they  shall  come,  or  be  found,  except  only  such  beasts,  grain,  and  woods, 
and  such  other  like  chattel  and  revenues  as  have  been  sold  before  the  said 
first  day  of  March,  or  si  then,  for  the  necessary  or  reasonable  expenoes  or 
charges  of  any  of  die  said  monasteries  or  houses. 

Provided  always,  that  such  of  the  said  chief  governors  which  have  been 
elect,  or  niade  abbots,  priors,  abbesses,  or  prioressos,  of  any  of  the  said  re« 
ligkms  houses  stthen  the  first  day  of  January  which  was  in  the  year  of  our 
Lord  God  1534,  and  by  reason  thereof  be  bounden  to  pay  the  first-fruits  to 
the  kins^s  highness,  at  dajrs  to  come,  limited  by  their  bonds  mide  for  the 
same,  that  in  every  such  case  such  chief  governors,  anil  their  sureties,  or 
any  of  them,  shall  be  clearly  discharged  by  authority  of  this  act,  against 
the  king's  highness,  and  all  other  pers*uns,  for  the  payment  of  such  suina- 
of  money  as  they  stand  bounden  ^o  pay  for  the  said  tirst-fniits,  or  for  any 
nart  thereof:  And  forasmuch  as  the  clear  yearly  value  of  all  the  said  rao- 
nasteries,  priories,  and  other  rdigious-  hoases  in  this  reahn,  is  cer tilled  Snm 


:  tbe  Vfigi  exchequer,  amoagBt  the  -bool^  pf-^jetirly  ^Ufasfim^of  fjl&t} 
'.ipHritual  possessions  of  this  realm»  amoogst-  \^'h\ch  shall  aod  may  appear  the 
:ecsrtaiDfy  aod  ouniber  of  such  small  and  little  ^fel^^kms  'houses,  as.t^t»  not 
ia  Iftods^  tenemeutSi  rents,  tithes,  portiotiSj  aod  other  hereditaiBei^tv. Above 
the  said  clear  yearly  value  of  two  hundred  pounds  :  • 
-  VI.  Be  it  therefore  enacted  by  authority  aforesaid,  that  the  kiiig*s  ^higb* 
ness  shall  have  and  enjoy  accordiog  to  this  act,  the  actual  and  nreaL  possoi- 
aipa  of  all  and  singular  such  nK^nasterieSj  priories,  and  other  religious  tomi, 
as  shall  appear  by  the  said  certz^cate  remainiRg  iu  the  king's  exchequer^  ooi 
lo  have  in  lands,  tenements,  rents,  tithes,  portions,  and  otlier  herediu- 
ments,  above  (he  said  clear  yearly  value  of  two  hundred  pounds,  so  tbst 
his  highness  roay  lawfully  give,  grant,  and  dispose  them,  or  any  of  thea^ 
at  his. will  and  pleasure.  tothehiMsour  of  God,  and  the  wealth  of  tiu» 
realm,  without  farther  inquisitions  or  offices  to  be  liad  or  fouud  for  die 
iame* 

..  In  consideration  of  which  premises  to  be  had  to  his  highness,  and  tobii 
heirs,  as  is  aforesaid,  his  majesty  is  pleased  and  contented,  of  his, most  ez- 
fsellent.  charity,  to  provide  to  every  chief  heed  and  governor  of  every  siieh 
veligiouS'*  house,  during  their  lives,  such  }'early  pensions  and  benedces  as 
for  their  degrees  and  qualities  shall  be  reasonable  and  convenient,  whereio 
lija  highness  will  have  most  tender  respect  to  such  of  the  said  chief  gover- 
Tiprsas  well  and  truly  preserve  and  keep'  the  goods  and  ornaments  of  their 
j^iU9S,  «4o  the  use  of  his  grace,  without  spoil,  waste,  or  embeszlbg  the 
fMi^j  and  also  his  majesty  will  ordain  and  provide,  that  theooventsof 
<9^peryfuch.  religious  house  shall  have  their  capacities,  if  they  will,  to  Uvs 
bfinrstiy  and  virtuously  abroad,  and  some  convenient  charity  disposed  ta 
th^QG^:  towards  their  living)  or  else  shall  be  committed  to  such  hooourahle 
l^^tbinpnaiSteries  of  .this  realm  wherein  good  religion  is  observed,  as  shall 
l)p'Ji9>i^  by  his  highness^  there  to  live  religiously  during  their  livK;  and 
ft'M  0rdained  by  the  authority  aforesaid,  that  the  chief  governors  andcoveoti 
5^/ sUqIv honourable  great  monasteries  shall  take  and  accept  into  their  houses, 
^9n>;time  to  time,  such  number  .of  the  persons  of  tlie  said  oovents  as  shall 
]^  assigned  ^nd  appointed  by  the  king*s  highness,  and  keep  them  religioasly, 
ifairtng;  their  jives,  witliin  their  said  monasteries,  in  like  manner  and  form 
pB  the  covents  of  such  great  monasteries  be  ordered  and  kept 

Provided  always,  tliat  all  archbishops,  bishops,  and  other  persons  which 
be  or  shall  be  chargeable  to  and  for  the  collection  of  the  tenths  granted, 
and  going  out  of  the  spiritual  possessions  of  this  realm,  shall  be  discharged 
and  acquitted  of  and  for  such  parts  and  portions  of  the  said  tenths  where* 
with  the  said  houses  of  religion »  suppressed  and  dissolved  by  this  act,  weie 
charged  or  chargeable  to  the  klng*s  highness,  except  of  such  sums  of  mo- 
ney di^reof,  as  they,  or  any  of  them  have,  or  shall  have  received  for  tbe 
said  tenths,  of  the  chief  governors  of  such  religious  houses:  Provided  abo, 
that  where  tiie  clergy  of  the  province  of  Canterbury  stood,  and  he  indebted 
to  the  king's  highness  in  great  sums  of  money,  remaining  yet  unpaid^  of  the 
rest  of  a  hundred  thousand  pounds  gran^d  and  given  to  his  grace  in  their 
convocation,  towards  the  payment  whereof  the  said  religious  houses  should 
have  been  contributory  if  they  had  not  been  suppressed  by  tiiis  act;  and 
also  some  of  the  governors  of  the  said  religious  houses  have  been  collectors 
for  levying  of  the  said  debt,  and  have  received  thereof  great  sums  of  money 
yet  remaining  in  their  hands ;  the  king's  most  royal  majesty  is  pleased  and 
contented  to  deduct,  abate,  release,  and  defalk,  to  the  said  clergy,  of  tha 
said  re^t  yet  unpaid,  as  well  such  sums  of  money  as  any  the  chief  govemon 
of  sueh  religious  houses  hath  received,  and  not  paid,  as  so  much  mooey  m 
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^veryofthe  said  religious  houses,  suppressed  by  this  aet,  were  rated  and 
taxed  to  pay  in  any  one  year,  to  and  for  the  payment  of  the  said  hundred 
thousand  pounds  3  and  also  the  king's  majesty  is  pleased  and  contented,  that 
ir  be  enacted  by  authority  aforesaid,  that  his  hi^ness  shall  satisfy,  coateot, 
and  pay,  all  and  singular  such  just  and  true  debts  which  be  owing  to  any 
person  or  persons  by  the  chief  governors  of  any  the  said  religioas  houses,  in 
a.4  large  and  ample  manner  as  the  said' chief  governors  should  or  ought  to 
have  done  if  this  act  had  never  been  made :  Provided  always,  that  the  king*a 
highncsfi,  at  any  time  after  the  making  ot  this  act,  may  at  his  pleasure  or^ 
dab  atid  declare,  by  his  ictter<3  patents  under  his  great  seal,  that  such  of  the 
said  religious  houses  which  his  highness  shall  not  be  disposed  to  have  sup- 
pressed nor  dissolved  by  authority  of  this  act*^,  shall  still  contmue,  remain, 
and  be  in  the  same  body  corporate,  and  in  the  said  essential  estate,  quality, 
ttnd  condition,  as  well  in  possessions. as  otherwise,  as  they  were  afore  the 
making  of  this  act,  without  any  suppression  os  dissolution  thereof,  or  of  any 
part  of  the  same,  by  the  authority  of  this  act }  and  that  every  such  ordinance 
and  declaration,  so  to  be  made  by  the  king's  highness,  shall  be  good  and 
effectual  to  the  chief  governors  of  such  religioas  houses  which  his  majesty 
will  not  have  suppressed,  and  to  their  successors,  according  to  the  tenors 
and  purports  of  the  letters  patents  thereof  to  be  made,  any  thing  or  things 
contained  in  this  act  to  the  contrary  hereof  notwithstanding :    Provided 
also,   that  where  the  clergy  of  the  province  of  York  stood,  and  be  indebted 
to  the  king's  highness  in  great  sums  of  money  yet  unpaid^  of  the  rest  of 
such  sunoa  of  money  which  was  granted  by  them  to  his  majesty  in  their 
convocation,   towards   the    payment    whereof  the  religious  houses  that 
ihaii  b&  suppressed  and  dissolved  by  this  act,    being  within  the  same 
province,  should  have  been  contributory  if  they  had  not  been  dissolv- 
ed,   and  also  some  of  the  governors  of  the  said  religious  houses  within, 
the  said  province,   that  shall  be  suppressed  by  this  act,  have  been  col* 
lectom  for  levying  of  part  of  the  said  sums  of  money  granted  to  the  king*i 
highness,  as  is  aforesaid,  and  have  certain  sums  thereof  in  their  hands  yet 
unpaid^  the  king*s  majestf  is  pleased  and  contented  to  deduct,  abate,  te- 
lease,  and  de&lk  to  the  said  clergy  of  the  said  province  of  York,  of  the  rest 
of  their  said  debt  yet  unpaid,  as  well  such  of  the  said  sums  of  money,  as 
any  chief  governors  of  any  religious  houses  within  the  same  province,  that 
shall  be  suppressed  by  this  act,  hath  been  collected,  and  not  paid,  as  so 
much  money  as  every  of  the  said  religious  houses,  suppressed  by  this  act, 
were  rated  and  taiLed  to  pay  in  any  one  year,  towards  the  payment  of  the 
said  sums  of  money  granted  to  the  king's  highness. 

VII.  Provided  always,  that  tliis  act,  or  any  thing  or  things  therein  con- 
tained, shall  not  extend,  nor  be  prejudicial  to  any  abbots  or  priors  of  any 
monasteries  or  priories,  being  certiiis^d  into  the  king's  exchequer,  to  have  in 
possesbions  and  profits  spiritual  and  temporal,  above  the  clear  yearly  value  of 
two  hundred  pounds,  for  or  concerning  such  cells  of  religious  houses,  ap- 
pertaining or  belonging  to  their  monasteries  or  priories,  in  which  cells  the 
priots,  or  other  chief  governors  thereof,  be  under  the  o'bedience  of  the  ab« 
bots  or  priors  to  whom  such  cells  belong,  as  the  monks  or  canons  of  the  co- 
vent  of  their  monasteries  or  priories,  and  cannot  sue,  nor  be  sued,  by  the 
laws  of  this  realm,  in  or  by  their  own  proper  names,  for  the  possession,  or 
other  things  appertaining  to  such  cells  whereof  they  be  priors  or  governors, 
but  must  sue  and  be  sued  in  and  by  the  names  of  the  abbots  or  priors  to 
whcMn  the)r  be  obediencers,  aud  to  whom  such  cells  b?long ;  and  also  ba 
priors  or  governors  dative,  and  removable  from  time  to  time,  and  account- 
ants of  the  profits  of  such  cells,  at  the  only  pleasure  and  will  of  the  ahbuts 
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or  prion  to  whom,  such  cells  belong ;  but  that  every  such  cell  shall  be  lod 
retniain  undissolved  in  the  same  estate,  quality^  ^nd  condition^  as  if  this  acf 
had  never  been  made ;  any  thing  in  this  act  to  the  contrary  hereof  Dotwith- 
standing. 

VIII.  Saving  always,  and  reserving  unto  every  person  and  persons,  being 
founders,  patrons,  or  donors  of  any  abbies,  priocies,  or  'other  reUgioos 
houses,  that  shall  be  suppressed  by  this  act,  their  heirs  and  successors,  all 
such  right,  title,  interest/  possession,  rents,  annuities,  fees,  offices^  leaieii 
commons,  and  all  other  profits  whatsoever^  which  any  of  them  have,  or 
should  have  had,  without  fraud  or  covin ^  by  any  manner  of  means^ -otbcr- 
wise  tlian  by  reason  or  occasion  of  the  dissolution  of  the  said  abbies,  prio* 
ries,  or  other  religious  houses,  in,  to,  or  upon  any  the  said  abbies,  priories^ 
or  other  religious  houses,  whereof  they  be  founders,  patrons,  or  donors> 
or  in,  to,  or  upon  any  the  lands,  tenements,  or  other  hereditaments,  appet- 
taining  or  belonging  ^o  the  same,  in  like  manner,  form,  and  cooditioD  ai 
other  persons  and  bodies  politick  be  saved  by  this  act,  as  is  afore  rehearsed, 
and  as  if  the  said  abbies,  priories^  or  other  religious  houses,  had  not  bee& 
suppressed  and  dissolved  by  this  act,  but  had  continued  still  in  their  esiea- 
tiai  bodies  and  estates  as  they  be  now  in,  any  thing  in  this  act  to  the  coq- 
trary  hereof  notwithstanding. 

No.  XXIV.—P.  149. 

JUit  of  Abbies,  Monasteries,  8fC.  which  on  the  general  Survey  tmkai  26  Heib' 
VIII.  loere  returned  to  be  ^00/.  Value  and  upwards,  per  Ann.  a»d  const- 
gently  were  dissohedby  Stat.  31  H.  VIII.  13.  and  thereby  dUchargedof 
the  Payment  of  Tithes^;  with  what  order  they  were  of,  and  the  Times  of 
their  Fowtdations. 

BERKS. 


Monasteries, 

Order, 

Founded. 

1.      s.    ii 

Reading. 

Ben. 

-      letnp.  H.  I. 

1938  14  03 

Bnslesharo  Jb. 

C.  Aust. 

13  Edw.  III. 

3S5  0000 

Abbington  Ab, 

Ben. 

An.  720. 

1S76  10  09 

BEDFORD. 

- 

Newnham  Pr. 

€.  Aust. 

T.  Hen.  I. 

29s  15  n 

Elmeston  Ab. 

Ben. 

T,  W.  Conq. 

2$4  12  11 

Warden  Ah. 

Cist. 

An.  1 1 39. 

•389  16  06* 

Chicksand  Pr, 

JVh.  C.  Glib.         T.  W.  Rufus. 

212  03  » 

Dunstable  Abi 

C.  Aust. 

T.  Hen.  L 

544  13  03 

Wooburn  Ab. 

Cist. 

T.  Johnw 

391  18  oe 

BUCKS. 

Ash  rug  Colt, 

C.  Aust. 

T.  Edw.  r. 

416  l5  04 

Notely  Ab, 

C.  Aust. 

An.  1112. 

437  06  OS 

jyiissenden  Ab, 

Ben. 

An.  1293. 

261    14  OS 

' 

CANTABR. 

Thorney.rf&. 

Ben. 

An,    972. 

411    12  U 

Bai^wei  Pr. 

C.  Aust. 

.  An,  1092. 

256  il  10 

CESTR. 

« 

Sf.  Werbufge  Ah. 

Ben. 

An,  1095. 

1003  05  tf 

C6mbermeer  Ab. 

Cist. 

An.US^. 

225  09  Of 

■ 

CORNUB. 

Botlmin  Pr. 

C.  Aust 

%            An.  936. 

-270  00  li 

Lauucesroir  Ab. 

C.  Aust. 

T.  Will.  Conq. 

354  Oa  IV 
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Mokpstirles. 

Order: 

,    Founded. 

i-     #.    A 

St,  GermknB  Air, 

€.  Aust. 

,  T,  K,  Ethelfltane. 

243  Od  OO 

« 

CUMBR. 

Carlisle  Pr. .    . 

C.  Aust. 

T.  Will.  Rufat. 

418  03  04 

HolmcoUrom  Ab, 

Cist. 

An.  U35. 

427  19  03 

DERB. 

DuTltjAb. 

C.  Aust. 

r.  Hen.  II. . 
DEVON. 

258  14  05 

Fc^.Ab. 

Cist. 

An.  1133. 

374  10  06 

Newnham  Ab. 

Cist.     • 

Circ.  An.  124(5. 

227  07  08 

Din kes well  Ab. 

cut. 

Arif.  1201. 

29+  18  06 

Hfertland  Ab. 

C.  Aust. 

T.  Hen.  II. 

306*  03  02 

Torre  /lb. 

Pram. 

T.  Richard  I. 

396  00  11 

Backikst  Ab. 

Cist. 

T.  Hen.  II. 

466  11  03 

Plimpton  Ab. 

Cist. 

T.  Edw.  II. 

241    17  09 

Tavestock  Ab. 

Ben. 

An.  961. 

902  05  or 

Eton  Pr. 

Clun. 

T.  Hen.  I. 
DORSET. 

602  12  09 

Abbotsbury. 

Ben. 

Circ.  An.  101(5. 

390  19  02 

Middietou  Ab. 

Ben. 

by  K.  Ethelstane. 

538  13  11 

Tarrent  Ah. 

Cist. 

by  Hen.  III. 

214  07  09 

Sbafton  Ab. 

Ben. 

An  9+1. 

1166  08  09 

Cerne  Ab. 

Ben. 

T.  K.  Edgar. 

515  17  iO 

Sherbum  Ab. 

Ben. 

Circ.  An.  370. 

682   14  07 

m 

Dl/NELM. 

' 

St.  Cuthbert  Ab. 

Ben. 

Circ.  An.  812 

J  366  10  09 

TiiuBoath  Pr. 

Ben. 

t 

FSSEX. 

397  1 1  05 

Eerktng;  Ab. 

Ben. 

An.  6S0. 

362  12  05, 

Stratford    Lang-  *! 
thorn  Ab.        J 

Cist. 

An.  1135. 

511  1603 

Waltham  Ab. 

C.  Aust, 

.    ..  Circ.  An.  1060. 

900  04  oi 

Walden  Ab. 

Ben. 

An,  liSC). 

372  18  01 

St.  Qswith  Ab. 

C.  Aust. 

.  An.  1 120. 

677  01  &i: 

Colchester  Ab. 

C.  Aust. 

T.  Hen.  I. 

523  17  0& 

GWUCESTER. 

Bristol  Ab. 

C.  Aust. 

T.  Hen.  I. 

670  13  11 

Hayles  Ab. 

Cist. 

An.  1246. 

357  07  08 

WinchcQmb  Ab. 

Ben. 

./^/i.  787. 

759  11  09 

Tewkesbury  Ab. 

Ben. 

An.  7  i  6. 

1598  01  05 

Cirencester  Ab. 

C.  Aust. 

T.  Hen.  L 

1051  07  01 

Kmgfiwood  Ab. 

Cist. 

An.  1139. 

244  I I  02 

Gloucester  Ab. 

Ben.. 

^n.  680. 

1946  05  09 

Lanthony  Pr. 

C.  Aust. 

An.  1 136. 

648  19  U 

- 

1 

HANI'S. 

'. 

St.  Swithins        7 
'Wmtoti^^.     S 

Ben. 

An.  634. 

1507  17  02 

Hyde  Ab. 

Ben. 

i^f  JiT.  Alfred 
T.  K.  Edgar. 

865  18  00 

Wberwell  Ab. 

Ben. 

339  08  07 

Ramsey  Mim»  . 

Ben. 

-r^Tl.  907. 

395  10  10 

Twinliam.  Pr, 

C.  Aust, 

-rf;?/c  1042. 

312  07  00 

L  L  2 
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Monasteries, 
Belloloco  Jb, 
Soutbwick  Pr. 


6i,  Albans  Aif,         Ben. 


267  Ck  04 
249  Ifi  ^1 


2102 


0^  *ot 


St.  Neoto  ^5. 
Ramsey  Ab. 

iS/.Aiistin*s  prope 

Cant.  Ab, 
Ledis  Fr. 
Fdversham  ^6. 
Boxley  ^6. 
Bofien  ^6. 
Mailing  Ab, 
Dertfbrd  Ab. 


} 


Whall^  Ab.  Cut. 


Ldcebter  ^6. 
Croxden  Ab, 
Launda  Ab, ' 

Lincoln  5/.  Ca- 
tharine Ft. 
Kirksteed  Ab. 
Revesley  Ab, 
Thornton  Ab. 
Bardhey  Ab', 
Croyland  Ab. 
Spalding  Ab, 
Scinpringbam  Ab. 
Epwurth  Moil. 


} 


Order.  Founded. 

Cist.  An.  105+. 

C.  Aust.  T.  Hen.  I. 

Praem.  T.  Hen.  III. 

HERTFORD, 

An,  7o5. 

HUNTS. 

Circ.  T.  Hen.  I. 
An,  969. 

KANC. 

An.    605. 

An,  ll!9. 
An.  1147. 
An.  1 1 44. 
An,  b'OO. 
.  6^  K,  Edmund. 
AG^&w.lil.pcripsumR.  3S0  OO  00 

LANC. 

An.  1172. 

JLBJC. 
C.  Aust.  ^ff.  1 143. 

Prsem.  Circ.  T.  Ric.  I. 

C.  Aust.  r.WULRafus. 

LINCOLN. 


Ben. 
Ben. 


Ben. 

C.  Aust. 

Clon. 
Cist. 
Ben. 
Ben. 
C.  Aust. 


241  11  M 

■  '■  •  ■.  */ 

1413  04  il 

362  07  Of 

28e  1?  W 

204  OVll 

.  486  U  Q5 


Gilb. 

Cist. 

Cist. 

C.  Aust 

Ben. 

Ben.- 

Ben. 

Gilb. 

Carth. 


T.  Hen.  II. 

An.  1139. 
An.  1142. 
^A.  1 139. 
An.  712. 
^ff.  71^« 
Ah.  1052. 
^n.  1148. 
10  Ric.  II. 


} 
} 


St.  John  Jerusa- 
lem Pr.   . 

St.  Bartholo. 
Smithfield. 

5/.  Mary  Bi  > 

shopsgate  Pr.  ) 

Clerkenwell  Pr. 

London  Minors. 

Westminster  Ab. 

Sion  Ah. 

London,  a  Hov^e  of.  Carth. 

St.  Clare  xvithout  1 
Aldgate  il/ow.  J 

S/  Marya«-/frf   g^^jj,^ 


LOND,  and  Af /DP. 

-4yt,  1100. 


C.  Aust. 


Ben. 
Ben. 
Ben. 
C.  Aust. 


An.  1 102. 

-rfn.  11«7. 

T.  K,  Steph. 
r.  Edw.  I. 
T.  K.  Edgar. 
hii  Hen.  V. 
r.  Edw.  III. 

An.  1292. 
An.  1379. 


321  09  dr 

951  14  05 
3B5  00  IP 
j399<^J» 


.202  05  00 

286  02  07 

287  02  04 
.594  1/  10 

366  06  Ot 

1803  15  10 

761  10  Vl 

317  04  01 
237  15  OS 

653  15,00 

318  08  05 
S47J  0C»  ,02 
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Monaiteries.  Order. 

St  John  HoiiweU  Mon.  Ni$. 

&.  Mary  East     7  p..  . 

Smithfirfd  ^i.  j  ^*"- 


Fofundtd. 
An.  1318. 


Tbetfbrd  Ah.  Clan. 

WymuDdham  i^i.    Ben. 


Hulmo  Ah. 
Westderiiain  Ah. 
WaUinghaxn  Ah. 
Cattle-Acre  Ah. 
Wtit-Acre  Ah. 


9urgi  5/.  Petri 

Ab. 
Pipewel  Ah. 
&t.  Andrews  Pr. 
Sulbjr  Ah. 

X^enfon  Pr. 
Thui^grton  Pr. 
Welbeck  Ah. 
Warwp  Pr. 
Bella  Valla  Pr. 
Ifewsteed  Pr. 


\ 


fien. 
Prasni* 
C.  Aust. 
Clun. 
Clun. 


Ben. 

Cist. 

Clun. 

Fraem. 


Clun. 
C.  Aust. 
C.  Aust. 
C.  Aust. 
Carth. 
C.  Aust. 


34  £dw.  IIL 

NORTHFOL. 

An.  1 103. 
An.  1139« 
hy  K.  Canatus« 
T.  Hen.  II. 
c.  T.  K.  Steph. 
An.  1090. 
r.  W.  Roto. 

NORTHTON. 

6|r  Rosere  R.  Merc. 

An,  1 143. 
^ff.  1067. 
T.  K.  Steph. 

T.  Hen.  I. 
r.  Hen.  I. 
T.  K.  Steph. 


iL    $,    d. 

9^7  01  03 

602  a  10 

^12  14  04 

211  16  06 

583  17  00 

2*28  00  00 

391  11  06 

306'  11  04 

2.C0  13  07 


1721   14  00 
286  II  08 

263  07  01 

258  Oft  05 

329  05  10 
25p  09  04 
249  06"  03 
239  10  05 
227  08  00 
219  18  08 


c.  16  £dw.  III. 
r.Edw.  III. 
The  Two  last  are  onder  Value  in  Mr.  Ditgdak,  but  thus/^rr  Speed. 

,       ,  NORTHUMBR. 

Unmouth  Nwmerjf,  a  ceU  to  St.  Albans. 

Godstow^6.  Ben.  T.  K.  Steph. 

Eyqesbam  Ab.         Ben.  btf  K,  Etheln^ 

fdsney  Ab.  C.  Aust.  2\  Hen.  I. 

lliania  Ahm  Cist.  T.  Hen.  I. 

Oxford  Pr.  prr  Speed,  fund,  ante  Conq. 


} 


511  04  01 

274  05  10 
441  12  02 
654  10  02 
25/>  13  11 

224  04  0$ 

219  12  00 


Haghmood  Ah. 

lineshull  Ah. 

WigaaoreAh.  ' 
Wcolock  Pr. 
Salop  Ab. 
Hales  Owen  Ah. 

Glassenbury  Ah, 
Brewton  Ab. 
ilentoo  Pr. 
Witham  Pr. 
Taunton  Pr. 
Batbou  Ab. 


C.  Aust. 

C.  Aust 

C.  Austr 
Clun. 
C.  Aust. 
Praenif 

Ben. 
C.  Aust. 
Carth.    ' 
Carth. 
C,  Aust. 
}ien. 
t\  Aust, 


SALOP. 

An.  1100. 

\f?frA.d'Elfle-da,R. 

(      Merciae 
An.  1172,  per  Speed 
An.  1181,  vtl  antca 
An.  1081,  per  Speed 
T.  K.  John. 

SOMERSET. 

Circ.  An.  300. 
Circ.  T.  WiJJ.  Poiiq. 
T.  Hen.  IIJ. 
by  Hen.  II. 
T.  Hen.  I. 
r.  Hen.  \\l. 
T.  Hen,  J, 


} 


259  13  07 
229  03  01 
267  02  W 

401  00  nj 
b'l5  04  03 

327  15  0() 
3n 1 1  07  C4 

>S9  06  (itJ 
248  19  02 
216  U  <Q 
tfl7  02  03 
Q^G  08  \n 

41^  }i  u;i 


st» 
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Monasteries. 

Ordtr. 

Founded. 

t   I  I 

Michelney  Ab, 

Beni 

An.  470. 

447    411 

Buckland  Pr. 

Cist. 

T.  Edw.  L 
STAFF. 

223    7   4 

Dda  Ctes  Jb. 

Cist. 

An.  1153. 

«27    5  0 

BurtoD  super 
Trent  Ab^ 

1 

Ben*  . 

T.  K.  Eadied. 

$67  U   3 

Croxden  Ab. 

« 

SUFFOLK: 

St.  Edmonds- 
bury  Ab» 

} 

Ben. 

An.  lOCO. 

16»  W  11 

Butley  Ab. 

C.  Aust. 

An.  117». 

318  !T   2 

Sibeton  Ab. 

Cist 

^ff.  1150. 

250  15   7 

Ixworth  Pr. 

C.  A  list. 

T.  Wm.  Conq. 

280    9   5 

Merton  Pr.. 

C.  Aust. 

^n.  1414. 

J57  W  5 

.  Shene  Pr. 

Cartb. 

An.  1414. 

777  12   0 

Cherl^ey  Ab. 

Beni 

-^n.  66(). 

659  11   » 

New  ark  Pr, 

258  11  ]l 

St.  Mary  Overs  Ab. 

C.  Aust. 

7  Hen.  L 

6^5    6  t) 

Bennandsey  Ab. 

C.  Aust 

7  Hen.  L 
SUSSEX. 

474  14    4 

• 

Lewis  Ab. 

Clun. 

1\  Will.  Rufus, 

5)20    4  6 

Hoberts  Bridge  Ab. 

Cist. 

T.  Hen.  It. 

248   10  -6 

Battaile  Ab. 

Bl.  Monks 

-<^n.  1006. 

m    0  H 

V    ••• 

WARTF. 

Ponabe  Ab. 

Cist. 

T.  K.  Steph. 

311   15    I 

Keuelw.  Ab,    . 

C.  Aust. 

T .  Hen. }. 

538  19   0 

Mer)Tal  Ab. 

Cist. 

An.  1  H.S. 

254     1    8 

Nuneaton  Mon» 

Ben. 

T.  Hen.  IL 

253  14    5 

"fdrimshary  Ab. 

Ben. 

Ctrc.  An.  670.. 

803    7   7 

^radenttock  Pr. 

C.  Aust. 

T.  Will.  Conq. 

212  19.  3 

.    Edingtoq  Pr. 

C.  Aust. 

An.  1352. 

442  19.  7 

:   Ambresbory  Ab, 

Ben. 

^n:  1177. 

404  15.  3 

WiUon  Ab. 

Ben. 

r.  K.  Ethelwolf. 

601     1    ] 

{''aireley,  a  cell  tc 
Lewis. 

} 

Clun. 

An.  1125. 

217    0    4 

,  Laycock  Ab. 

C.Aufit 

-^n.  1232.  ;?fr  Spcetl. 

203  J2    3 

If 

WJGORN. 

'  Malveme  Ab. 

Ben. 

An.  1083. 

.    309    1    3 

.:  K^^ban  W^. 

Ben. 

T.  JC.  Offa. 

1183  12    9 

.  'PerKtlore  ^*. 

Cist 

• 

64.)    4    5 

• '-Hales Owen  i^^. 

Praem, 

T.  Z.  John. 

28-2  13    4 

jbordedly  Ab. 

Cist  ' 

An^  1138. 

3SS    1    1 

..     r. 

^BOHt/Jtf. 

•'\<?.'.niarj'Ebor.^6. 

Ben. 

2Wni.  Rnfos. 

1550   7    0 

•'Selby  :ii>. 

* 

Ben. 

T.  Will.  Conq. 

7.»0  1*2  10 

•'  ^K?rksiiir.^5. 

Cisi. 

^«.  1 147. 

329    5  *l 

iie'lliipe  -Ab. 

Cist. 

An.  1 147. 

224    2    5      1 

*''7VT6<iRh  Rtirton.^J. 

Clun. 

Circ.  An.  1166* 

2,J9   ^    ^      1 

-^^ '  Noiteivift.  •  ' 

C.  Atjst* 

2*.  Hentlw  - 

4^  18    2      J 
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Monasteries, 

Order. 

Founded. 

/.     ^.    cf. 

Paiufrdit  AL 

Clun. 

T.  Will.  Conq. 

^37  14     8 

Gi«boam  M, 

C.  Aust. 

^.  iT.  Steph. 

6*28     3     4 

•Whitby  Ah. 

•Ben. 

T-  WUl.  Cnnq. 

437     2     9 

Montegratiae  A6. 

Carth. 

Circ.  An.  1390. 

323     2  10 

Newburge  Pr, 

C.  Aust 

An.  1145. 

367     8     3 

Belfand  Ab. 

Cist. 

-4>i.  113+. 

238     9     I 

Kirham  Ah, 

C.  Aust. 

,  T,  Hen.  I,       ^ 

269    5    9 

•Melsa  Ab, 

Cist. 

^».  1136. 

^99    6    4 

Brilington. 

C.  Aast* 

T.  Hen.  I. 

547    6  n 

Walton  Ah. 

Gilb. 

T.  K.  Ste0i. 

'o6i)  IG  Id 

^ton  in  Craven  Pr.  C.  Aust^ 

r.  Hen.  I. 

212     3     4 

Rival  Ah. 

Cist. 

'  An.  1132. 

278  JO     2 

Jerval  Ah. 

Cist. 

r.  jr.  Steph. 

234  18     5 

Fumes  Ah. 

Cist. 

An.  1127. 

805  16     5 

De  Fontibus, 

Cist. 

^n.  1132. 

998    6    8 

Warter  Pr. 

C.  Aust. 

T.  Hen.  I.     . 

221     3  10 

Bicha],  per  Speed. 

• 

3.M    14     $ 

Old  Maulton  Ab. 

T.  K.  Stepb.  f  ^  Speed. 

257     7    ft 

Si.  Michael  near  \ 
Hull.               J 

Carth. 

An.  1377. 

231   17    3 

rr^iLj^. 

« 

Valle  de  Sancta^ 

Cruce  Com.      V 

Cist. 

r.  Edw.  j: 

214     3    5 

Denbeigh.       J 

• 

Strata  Florida      "1 
Cardiganshire.  J 

Cist  or  Clun.        T.  Will.  Conq. 

1226    6    0 

No.  XXV.— P.  149. 

31  H.  Vlil.  c.  13.  A.  D,  1539. 
An  Act  for  Dissolution  of  Monasteries' and  Abbics. 
*  Whereas  divers  and  sundry  abbots,  priors,  abbesses^  prioresses,  and  other 
'  ecclesiastical  governors  and  governesses  of  divers  monasteries,  abbathies^ 

•  priories,  nunneries,  colleges,  hospitals,  houses  of  friers,  and  other  religious 
'  and  ecclesiastical  houses  and  places  within  this  our  sovereign  lord  the  king's 
^  reabii  of  England  and  f Vales,  of  their  own  free  and  voluntary  mind*,  good 
'  wills,  and  assent,  without  constraint,  coaction,  or  compulsion  of  any  man- 
'  ner  of  person  or  persons,  sithen  the  fourth  day  of  Feiiruary,  the  twerky* 
'  seventh  year  of  the  reign  of  our  now  most  dread  sovereign  lord,  by  tho 
'due  order  and  course  of  the  common  laws  of  this  his  vea\(h  af  England, 

*  and  by  their  sufficient  writings  of  record  under  their  coven t  and  common 


•  places,  and  all  their  sites,  cif cults,  and  precincts  of  the  same,  and  all' and 
"'singular  their  manors,  lordships,  granges,  meases,  land^,  tenements,  njea- 


'  pertaining,  or  in  anywise  belonging  to  any  such  monastery,  abbathy,  priory, 
-*  nunnery,  college,  hospital,  hou^e  of  friers,  and  other  religious  and  ecplesi*. 
*  astical  bouses  and  places,  or- to  any  of  them^  by  whatsoever  name  or  cor» 

f  poration  tbe^  or  any  of  them  weto  tbe^i  oamed  or  called,  and  <;f  wbal 
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'  <mif  r,  habit,  .reltg;ion«  or  other  louid  or  jquaHlf^iocflnBBitlMtf  ^r  oiijrMif  (thont 
'  w«j«.^en  routed,  known,  or  takeoj-^tatewe  jod.taWd^UttievBd  aso^^ 
'  flaslttricB^Abbafhies,  priories,  nohoerieR,  cMiQm>fhot;ptti\s^bqmeB€ihkm^ 

*  ^otl  other,  religioas  and  ecdesiastied  faouset  or  places,  aites^  sbtuilrrvpDDi^' 
'  ctnctfi,  manors,  lands,  tenemoots,  meadows,  ]>asttirea,  raits»  rnmitMx^ 

*  services,  and  all  other  the  peamiaes,  to  oor  8«d  soivereicD  kfidy/  ha:iiBini^ 
'  And  succes&ora  for  ever,  and  the  same  their  said  mooadtenn>  abhathiesipn*! 
'  oriesy  nunneries,  colleges^  hospitals,  houses  of  friers,  and  other  Td^giaos  and:' 
',  ecdesiasttcal  houses  and  pkces,  sites,  circuits,  precincts,  maoora^idadshipsi.* 
'granges,  meases,  lands,  tenements,  meadinvs, pasttircs,  rents,:i]eKnBioBi9^ 
'  services^  and  other  the  premises  voluntarily,  aa  isaforesaid,  bavfrreBSBHotfi:: 
'  left,  and  forsaken,  and  every  of  them  hath  renounced,  left*,  and  ^BSikflDsfn 

.  IL  Be  it  therefore  enacted  by  the  king  our  sovereign  lord,  and  tlie*:  lards'* 
spiritual  and  temporal,  ^xA  the  commons,  in  this  present  parliatnettt  aessm* : 
bledi  and  by  authority  of  the  same,  that  the  king  our  sovere^^Jordifaalli 
have,  bold,  possess,  and  enjoy  to  him,  his  heirs  and  successors  for  .ever,  sll' 
and  singular  such  late  monasteries,  abbathies,  priories,  nunncnes/  cxJUeger, 
hospitals,  houses  of  friers,  and  other  religious  and  ecclesiastical  houses  aatt-. 
plaees,,  of  what  kinds,  natures,  qualities,  or  diversities  of  habits,  rules,  \ie» 
fessions,  or  orders,  they  or  any  of  them  were  named,  known,  or  called, 
v'.hich.sitlr tiie said  fburthday  of  February y  the  twenty^aerenth yen* of, the ' 
reign  of  our  said  sovereign  lord,  have  been  dissolvi9d,  suppressec^  lenooBeed, 
relinquished,  forfeited,  given  up,  or  by  any  other  mean  come  to  las  high* 
n^fes^  and  by  tho  same  authority,  and  in  like  manner  shall  have,  hokfy  pdtibfis, 
and  «joy  all  the  sites,  circuits,  precincts,  manors,  lordships,,  graogea,:mttBes,/ 
l^da,  tenements,  meadows,  pastures^  rents,  reversions^  services^  woad% 
titiNK,  <pepsiods,  portions,  parsonages  appropriated,  vicaragqs,  GinirBbe6„sha9^ 
pelik#  a<UioivsoiiSy.ncD(nhiations,  patronages,  annuities,  rights^  iotereata^co^ie^- 
c9BdWinnfii>commons,  leets,  coarts,  liberties,  privileges,  firanchisea*  and  other* 
ixdbiatsoevershereditaments,  which  appertained  or  belonged  to  the  said  lata 
zncoastariesir  .abbathies,  priories,  nunneries,  colleges*  hosfntala,  kooaea-of. 
irmt^i  and  other  religioiia  and  ecclesiastical  houses  and  places,  or  to  any^ 
thfm,  in*  a^  large  and.  Ample  manner  and  form  as  the  late  abbots,  prmsi 
abbesses,  'pnonssses,  and  other  ecclesiastical  governors  and  gonReniesses  cf . 
a vch.  late.' raooasteries^.  abbathies,  priories,  nunneries,  colleges,  hospitabi. 
hmuestof  ^efs/>  and  other  religiotta  and  ^ccleiiastical  houea  and  phas;. 
had,  held,  or  occupied^  <?e  of  right  ought  tp-have  had,  holden,  of  occt^ad.: 
iq  the. light  cf.  their  said,  late  monasteries,  abbafhies,  priories, v puonenta, 
C9ll^(es,thQ8pi4alav  houses. of  friers,  or  other  religbus  and  occlesiaitical:' 
houses  atad  placQ»,  at  the  time  of  the  said  dissplution,  suppreasion,  jehpa|Ky 
ing^relibquiahiog,  6>rfeithig,  giving  upt,  or  by  any  other  inann^of  mean- 
coasing  o^  thiiisame  to.  the  king^s  highness  sithen  the  fourth  day  of  faftrvaty  * 
ab0V0(8j>ocifiedj..     -      .  .'-»-: 

\Ilf.  And  It  is  further  enacted  by  the  authority  aforesaid,  that  noto^)^^ 
,  all^tlus!  $aid  late  monasteries,  abbathies,  prtorief ,  punneries,  qolk^^  hoapi* ^ 
tjkU,  bouses  of  iriers,  and  cither  religious  and  eeclesiastical  bousea and  places 
si^ca,  i^ccttits,  pi;ectncts,  manors,  lordships^  grangesy  mca&es^  lands,  trbe«  ' 
n^QiHS,  iDcadows,  pastures,  rents,  reversions,  ser\'ices,iAndal|  otboK  cbe  prt>  * 
niitiCSi  forthwith,  imOQediately,  aod  presently^  but  also  all.ot^monasterifa,  ' 
abhathiQa,  priories,  nunneries,  colleges,  .hospitals^  ^nonses/pf 'friins,  'cqdai^^ 
other: r^igiop9  and  e^ck.-)iastioa)  hou^s.and  p]aces^  which i^herealten  siiaU''^- 
happen, to  be  dMsolv^d,  suppressed,  renounoed,  relinquished^  forfei|iRi|^gi\rii  ^ 
PPi'Orby  any  other. mean  come  to  the  kbg>'s  ^igbiicsE'f^smii  ako  aif  ihe:* 
sit^,  xif]cuit&>  pi]eciQcts>  misnckiv  lord^lp»,>.sraoge5,.'iXKasesy  'lacds^.tei^  * 
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nmnt$,  metdows,  paBlmw;  reiitt»  refenioos,  lervioes,  woodi^  tkkes^  pea* 

tMaSf  |nitiaiis».|)ar8DiuigeB  apfinipriateA  vkarages^  churchM,  cbapeU>  advow- 

iQoi«  rtotDkioiioQs,  patronagMjiMUiQitleH;  righto,  interests^  entries,  ccndilioDSy 

cemqiQOB;  JeeU^  jsiorts^  liberties^  prhrilego,  franchises,  and  odiet  heredicii^ 

meats  irbatsoeyer.tbejrioe^  bekmgiag  or  appertaining  to  the  same,  eramr 

o£:thenD>.  whensoever,  and  iu  sooa  as  tbeyshali  be  dissolved,  suppressed, 

ieiifluuoed>  fehnquaihed,  forfeited,  given  up,  or  by  any  other  mean  come 

\ihta  the  Jcingfs  highness,  shall  be  rested,  deemed,  and  adjudged  by^aci<«  ' 

tl|0f ity^.  this'  present  parliament,  in  the  very  actual^  and  real  seisin  and  ^ 

fQuatmsksaf.  the  kiixg  oar  sovereign  lord,  his  heirs  and  successors,  for  ever* 

m^the .slate 'and  couokion  as  they  now  be,  and  as  though  all  the  said  late  ' 

nibnasienBa^ :  abbathies,  priories,  nunneries,  colleges,  hospitals^  houses  of 

fmn^  andridl  other  religious  and  ecclesiastical  houses  and  places  so  dissolved^ 

suppressed,:  renounced,  relinqoished,  forfeited,  given  up,  or  come  unto  the 

klug'j  highness,  as  is  aforesaid,  as  also  the  said  monasteries,  abbathies,  pri^* ' 

ories,  xumoeries,  colleges,  hospitals,  houses  of  friers,  and  other  leligious 

aod^i^odesiastiCBi  houses  and  places,  whidi  hereafter  shall  happen  la  be  dis*^  '■ 

sddved,  suppressed,  renounced,  relinquished,  forfeited,  given  up^  o^  oxne.: 

uatatl)elung*s  highness,  sites,  cia^its,  precincts,  manors,  lordsbipli  gringes,  • 

lajtds^  tenements,  and  other  the  premises,  whatsoever  they  be,  ana  ev^iyof 

theiti,  were  in  this  present  act  specially  and  particularly  lefaear^i  named," 

andflipressed  by  express  words,  names,  titles,  and  teulties,  and  in  their 

natures,  kinds,  and  qualities.  *  .  .     . 't 

Xi  V,  Provukd  also,  and  be  it  further  enacted  by  the  authority^  Afbtesaid^ : 

that  aB. and  every  person  and  persons,  their  heirs  iod  assigns/  whccb  siihAi^ 

the  said  fourth  day  of  FebiMary,  by  licence,  pardon,  oonfinnation,  artease^: 

assent,  IV  consent,  of  our  said  sovereign  loixl  the  king,  under  bis  gnat  seal  * 

h^etofore  given,  had,  or  made,  or  hereafter  to  be  had  or  mode,  nave  ob^  « 

tained  or  purchased  by  icdeniure,  line,  feoffment,  recovery,  or  otherwhw,' 

x>f  the  said  late  abbota,  priors,  abbesses,  prioresses,  or  other  govemorsfor^ 

gnveniesses  of  any  such  monasteries,  abbathies,  priorie^-  nunneries  col*  ' 

ieges,  hospitals,  houses  of  friers,  or  other  religious  and  e^esiastkalhoasea^ 

or  places,  any  mooa&teries,  priories,  colleges,  isosprtals,  majors,  lands^  te*'^ 

nenients,  meadows,  pastures,  woods,  churches;  chapds,  parsonages,- tkhes;^ 

pensions,  portions,  or  other  hereditaments,  shril  hove  and  oifoy  the  same; ' 

^ccnrding  tD  such  writings  and  assurances  as  been  thereof  before  the^m- 

dj^  of  this*  present  parliament,  or  hereafter  shall  be,  had  or  made :.     * 

XV.  Saving  to  all  and  every  person  and  perK>ns,  and  bodies  politick,^ 
ibeir  heirs  and  sucoej^rs,  and  the  heirs  and  successors  of  evc^ry  bf  ibetti# 
(other  than  tiie  said  late  abbots,  abbesses,  priors,  prioresses,  and  otiiergt>^  ^ 
vcEnoiB  and  governesses,  and  their  successors,  and  tbe  aucceasarsof.^veQr' 
pi^-theifi-,.  and  such  as  pretend  to  be  founders^  patrona,*  or  donoit-^c^iche 
monasteries,  abbathies,  priories,  nunneries,   colleges,  hospitals,  :aod  < other  ^ 
rtHgh>U9  or.  ecclesiasticai  bouses  or  places,  or  of  any  of  themf  or 'of  imiy 
^noi^ora;  messuages,  lands,  tenements,  'or  othev  bere(titaments,*.kitb.bekmg^  ^ 
jiVg  to  tiie  same,  or  to  any  of  them,  and  their  heirs,  auoce^sorsp'and'th^*' 
lieira  and  successors  of  every  sqcb  founder,  paiton;  or  donor,  ^11  suck  tight; 
title,,  interest,   possession,  rents,  ■  armnitie^i,   onmmbdttiesy  '-offices,   feea,  ' 
liveries,  and  liviags,  portions  pensions',  currodies;  synods,^proxies,*or'Qtiier '• 
prolits,  Avhich  xh^y  ormf  (d  them  have,  ought/  ormighl  bave.^d,'.iii  <or » 
to.any  of>tl3e^aid.mot)astertcK,^abbatl»ics,  priories,  colleges;  hospitals;  :rna^* ' 
ngrv  buidr^  oinentents,  rents,  services;   reversions,  tithes/  pKmsit)ns,  pQiyi 
tionat  ^^  otlies  heredimmtmis,  acany  tihie  before  any  such  jfiufchnse>  i^iden-^i 
luces,  £utis/  fcgfljuflOts>  1  ecosetlcs/i or oiher  lawful  mean  betv( een  aory  suck' 
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parties  had  or  made,  as  is  abovesaid ;  thit  act,  or  anf  thiog  titereui  ooa- 
tained,  to  the  contrary  notwithstanding. 

'  XVI.  And  where  our  said  sovereign  lord>  sith  the  fiMirth  day  of  Fetntttry, 
'  the  said  twenty-seventh  year  of  the  reign  of  onr  said  sovereigD  k>rd|  htth 
'  obtained  and  purchased,  as  well  by  exchanges,  as  by  gifts,  bargains,  finei, 
'  sundry  feoffments,  recoveries,  deeds  enrolled,  and  otherwise,  of  di^en 
'  and  sundry  persons,  many  and  divers  honours,  castles,  manors,  fands,  te- 
'  nements,  meadows,  pastures,  woods^  rents^  reversions,  serrioes,  and  other 
'  hereditaments,  and  hath  not  only  paid  divers  and  sundty  great  sums  of 

*  money  for  the  same,  but  also  hath  givea  and  granted  for  the  same,  onto 
'  divers  and  sundry  persons,  divers  and  sundry  manors,  lands,  tenements, 
'  and  hereditaments,  and  other  recompences  in  and  for  full  satb&ctioD  of 
'  all  such  honours,  castles,  manors,  lands,  tenenrtents,  rents,  reFersiixis,  set« 
'  vices,  and  other  his  hereditaments,  by  his  highness  obtained  or  had,  a  it 
^  abovesaid:*  be  it  therefore  enacted  by  the  authority  aforesaid,  that  our  said 
sovereign  lord  the  king,  his  heirs  and  successors,  shall  have,  bold,  posKHi 
and  enjoy,  all  such  honours,  castles,  manors,  lands,  tenements,  and  other 
hereditaments,. as  his  highness  sith  the  said  fourth  6ay  cf  February,  tbe 
.twenty-seventh  year  abovesaid,  hath  obtained  and  had  by  way  of  excbangie, 
bargain,  purchase,  or  other  whatsoever  mean  or  means,  according  to  tbe 
true  meaning  and  intent  of  his  highness  bargain,  exchange,  or  porcinse, 
misrecital,  misnaming,  or  nonrecita),  or  not  naming  of  the  said  bonoon, 
castles,  manors,  lands,  tenements,  and  other  hereditaments,  comfvizedor 
mentioc^d  in  the  bargains  or  writings  made  between  the  king^s  highness, 
and  any  other  party  or  parties,  or  of  tbe  towns  or  counties  where  £e  said 
honours,  castles,  manors,  lands,  tenements,  and  heteditaments,  lie  and  been, 
or  any  other  matter  or  cause  whatsoever  it  be,  in  anywise  notwithstandiiig. 

XVII.  Saving  to  all  and  ever}-  person  and  persons,  and  to  their  hein, 
bodies  politick  aqd  corporate,  and  to  their  successors,  and  to  every  of  then, 
other  than  such  person  or  persobs,  and  their  heirs  and.  their  wives,  and  the 
wives  of  every  of  them,  bodies  politick  and  corporate,  and  their  succes- 
sors, and  every  of  them,  of  whom  the  king's  highness  hath  obtained  b^ 
^exchange,  gift,  bargain,  fine,  feoflfhient,  recovery,  deed  enrolled,  or  other- 
^wise,  any  such  honours,  castles,  manors,  lands,  tenements,  and  oth^r  here- 
ditaments, as  is  aforesaid,  all  such  right,  title,  use,  interest,  possession, 
rents,  charges,  annuitiesj  commodities,  fees,  and  other  profits,  (rents,  ser- 
vices, and  rents  seek  only  except,)  which  they,  or  any  of  them,  have,  might, 
or  ought  to  have  had,  in  or  to  the  premises  so  obtained  and  bad,  or  ifi  or 
to  any  parcel  thereof,  if  this  act  had  never  been  had  nor  made;  this  pre- 
sent act,  or  any  thing  therein  contained  to  tlie  contrary  notwithstandiiig. 
'  XVIIL  And  where  it  hath  pleased  the  king's  highness  of  his  m^st 
'  abundant  grace  and  goodness,  as  well  upon  divers  and  sundry  coosiden* 
'  tions  his  majesty  specially  moving,  as  also  otherwise,  to  have  baigaiatd, 
'  sold,  changed,  or  giveii,  and  granted  by  his  grace's  several  letters  patetlts, 
'  indentures,  or  other  writings,  as  well  under  his  highness  great  seal>  as 

*  under  the  seal  of  his  highness  dutchy  of  Lanciuter,  and  the  seal  of  the 
'  office  of  the  augmentations  of  his  crown,  unto  divers  and  imndry  of  his 
'  loving  and  obedient  subjects,  divers  and  sundry  honours,  castles,  manors, 
'  monasteries,  abbathies,  priories,  lands,  tenements,  rents,  reversions,  ser- 

*  vices,  parsonages  appropriate,  advowsons,  liberties,  tithes,  oblations,  por- 

*  tions,  pt^nsions,  franchises,  privileges,  liberties,  and  other  hereditacneiiis, 
'  commodities  and  profits,  in  fee  simple,  fee- tail,  for  terih  of  life,  or  for 
'■  term  of  years  3  for  avoiding  of  which  letters  patents^  aikl  of  Ih^  coDteats 
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'of  Ihfi ttmeu  cRf ers^  stmdryy  and  many  ambiguities^  doabts,  and  questions 
'  might  hereafter  arise,  be  moved,  and  stirred,  as  well  for  misrecital  or 

/Doinctital>  as  ff)r  divers  dther  matters,  things,  or  causes  to  be  alledged, 
^ 'Object^,  or  invented  against  the  said  letters  patent,  as  al^io  for  lack  of 

.^tliefind^ig  of  offices  or  inquisitions,  whereby  the  title  of  his  highness 
'  tbrresn  ought  to  have  been  found,  before  the  making  of  the  same  letters 
^  palBDU,  or  fax  mbrecital  or  nonrecital  of  leases,  as  well  of  record,  as  not 
^of  recx>rd,  or  for  lack  of  the  certainty  of  the  values,  or  by  reason  of  mis- 
'  oanoing  of  the  honours,  castles,  manors,  monasteries,  abbathles,  priories, 

*  ianda,  tenements,  and  other  hereditaments  comprised  and  mentioned 
^  within  the  same  letters  patents,  or  of  the  towns  and  counties  w!)ere  the 
'  same  honours,  castles,  manors,  monasteries,  abbathies,  priories,  Janiis^  te- 
'  nements,  rents,  and  other  hereditaments  lien  and  been,  as  for  divers  and 
/  sundry  other  suggestions  and  surmises,  which  hereafter  might  happen  to 
'  be  moved,  surmised,  and  procured  against  the^same  letters  patents,  albeit 
>'  the  words  in  effect  contained  in  the  said  letters  patents  be  according  to 
'  the  true  intent  and  meaning  of  his  most  royal  majesty  :* 

•  XIX.  fie  it  therefore  enacted  by  the  authority  of  this  present  parliament, 
that  «B  well  all  and  every  the  said  letters  patents,  indentures,  and  other  writ- 
ings, 9od  every  of  them,  under  the  seal  or  seals  abovesaid,  or  of  any  of 
4h«tn,  made  or  granted  by  the  king's  highness  sithen  the  said  fourth  day  of 
Febmafy,  the  said  twenty-seventh  year  of  his  most  noble  reign,  as  all  and 
-singular  other  his  grace's  letters  patents,  indentures,  or  other  viritings  to  be 
badC  made,  or  granted  to  any  person  or  persons  within  three  years  next 
after  the  making  of  thjs  present  act,  of  any  honours,  castles,  manors>  mo- 
aaateries,  abbathies,  ^ories,  nunneries,  colleges,  hospitals,  houses  of 
fners,  or  of  other  religious  or  ecclesiastical  houses  or  places,  sites,  circuits, 
.precincts,  lands,  tenements,  parsonages,  tithes,  pensions,  portions,  advowsons, 
.nominations,  and  all  other  hereditaments  and  possessions,  of  what  kind, 

nature,  or  quality  soever  they  be,  or  by  whatsoever  name  or  names  they  or 
Any  of  them  be  named,  known,  or  reputed,  shall  stand  and  be  good,  effec* 
tual,  and  available  in  the  law  of  this  realm,  to  all  respects,  purposes,  con- 
structiohsj  and  intents,  against  his  majesty,  his  heirs,  and  successors,  with- 
out  any  other  licence,  diNpensation,  or  tolerance  of  the  king's  highness,  his 
heirs,  and  successors,  or  of  any  other  person  or  persons  whatsoever  they 
be,  for  any  thing  or  things  contained,  or  hereafter  to  be  contained,  in  aiiy 
such  letters  patents,  indentures,  or  other  writings :  any  cause/consideraiion, 
or  thing  material,  to  the  contrary  in  anywise  notwithstanding: 

XX.  Saving  to  all  and  singular  persons,  bodies  politick  and  corporate, 
their  heirs  and  successors,  and  the  heirs  and  successors  of  every  of  them, 
(other  than  his  highness,  his  heirs  and  successors,  and  the  said  governors 
snd  governesses,  and  their  successors,  donors,  founders,  and  patrons,  afore* 
naOKid,  and  their  heirs  and  successors,  and  all  other  persons  claiming  in 
their  rights,  or  to  their  use,  or  in  the  right  or  to  the  use  of  any  of  them,) 
all  i>uch  right,  title,  claim,  interest,  possession,  reversion,  remainder,  offices, 
annuities,  rent-charges,  and  commons,  which  they  or  any  of  them  have, 
oughti  or  might  have  had,  in  or  to  any  of  the  said  honours,  castles,  manors, 
pionadteries,  abbathies,  priories,  lands,  tenements,  and  uther  hereditaments 
in  tUe  said  letters  patents  made,  or  hereafter  to  be  made,  comprised  at  any 
time  beforir  the  making  of  .the  said  stfch  letters  patents;  this  act,  or  any 
thing  therein  contained,  to  the  contrary  notwithstanding. 

'  XXL  And  where  divers  and  sundry  abbots,  priors,  abbesses  prioresses, 
f  ajid  ottier  ecde&iastical  governors  and  govcrnces  ssof  the  said  monasteries, 
*  abbathies,  priories,  nunneries,  colleges,  hospitals,  houses  of  friers,  and 
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'  other  religions  «nd  ecdcmaBtieal  hon^Vdi)^  pl90^>  bave  had,  poneaed, 
'  and  enjoyed,  divers  and  sundry  parsonages  appropriated,  tithes,  penibns^ 

*  and  portions,  and  also  were  acqnitted  an(£disaiar;^^f  and  from  the  pay- 
^  ment  or  paymapts  of  tithes,  to  be  paid  out  of  or .  for  .tJtiur^.aaffl  moxmf 

*  teriesi  abbathies,  priories^  nunneries*  go11(^s»  hospitals,  houses  of  frien, 

*  and  other  religious  and  ecclesiastical  houses  and  places,,  tnanors^.jp^- 
'  ages,  laods,  tenements)  and  hereditaments:'  be  it  therefore  exi^ctjQ}.6y  tfw 
authority  abovesaid,  that  as  well  the  king  our  sovereign  lord,  his  bl^Tssfid 
successors,  as  all  and  eveiy  such  person  and  persons,  their  heirs  and  a$$)^» 
which  have,  or  hereafter  shall  have  any  monasteries, .  abbathies,  pnorics^ 
nunneries,  colleges,  hospitals,  houses  of  friers,  or  other  ecclesiastical  hoasa 
or  places,  sites,  circuits,  precincts  of  the  same,  or  any  of  thetn,  or  vsf 
manors,  messuages,  parsonages  appropriate,  tithes,  pensions,  portions,'  be 
other  hereditaments,  whatsoever  they  be,  which  belonged  or  a^^rtained, 
or  which  now  belong  or  appertain  unto  the  said  noonasteries,  ahbadues, 
priories,  nunneries,  colleges,  hospitals,  bouses  of  friers,  or  otl^  relkbus 
and  ecclesiastical  houses  or  places,  or  unto  any  of  them,  shall  have,  hoU» 
retain,  keep,  and  enjoy,  as  well  the  said  parsonages  appropriate,  tftbo, 
pensions^  and  portions,  of  the  said  monasteries,  abbadiies,  priories^  ogoD^ 
ries,  oolleges,  hospitals,  bouses  of  friers,  and  other  religiotts  and  eocfesiss* 
iical  houses  and.  places,  sites,  circuits,  precincts,  manors,  meases,  landi^ 
lenements^  and  other  hereditaments  whatsoever  they  t^e,  and  every  of 
them*  according  to  their  estates  and  titles,  discharged  and  acquitted  of  p^* 
ipent  of  tithes,  as  freely,  and  iu  as  large  and  ample  manner  as  the  said  m 
abbotfu  priors,  abbesses,  prioresses,  and  other  ecclesiastical  governors  aod 
goiaernesses,  or  any  of  them^  had,  held,  occupied,  possessed,  ua^  re- 
tained, or  enjoyed  the  same,  or  any  parcel  thereof,  at  the  days  of  ttieir 
dissolution,  suppression,  renoimcing,  relinquishing,  forfeiting,  giving  p|^ 
or  coming  to  the  king*s  highness,  of  such  monasteries,  abbattuesa  priories^ 
nunneries,  colleges,  hospitals,  bouses  of  friers,  or  other  religious  or  eode* 
statical  houses  or  places,  or  at  the  day  of  the  dissolutioo^  suppcesstoQ,  re- 
nouncing^ relinquishing,  giving  up,  or  coming  to  the  king*s  l^igtmess  of  aoy 
of  them }  this  act,  or  any  thing  therein  cootaiped,  to  the  contrary  nc'twilb' 

itan^iogc 

..  XJClIr  Saving  to  the  king's  highness,  his  heirs  and  successors,  .aD  and 
allmapner  of  rents,  services,  and  other  duties  whatsoever  they,  b^  as  if 
this  act  had  never  been  had  nor  made. 

XXni.  And  be  it  further  enacted  by  authority  of  this  present  parliameotf 
ihat^ch  of  the  said  la^e  monasteries,  abbathies,  priories,  nunneri^^  ool- 
kgfSj' hospitals,  houses  pf  friers,  and  other  religious  and  ecdd^iastiql 

i louses  and  places,  and  a]l  churches  and  chapels  to  them,  or  any  of  them  be? 
opging,  which,  before  the  dissolutiqn,  .suppression,  renouncing,  relinqoishr 
il)gf  fprfeiting,  giving  up^  or  coming  unto  (he  Hingis  highness,  w£ce  exempli 
(^  froQpi  the  visitation  or  visitations,  and  al)  other  jurisdiction  of  thp  ordiniay 
br/ordinaries,  witliin  whose  diocese  they  were  situate  or  set,  shall  finoin 
h^jice&rth  be  within  the  jurisdiction  and  .visitation  of  the  ordiqary  or  or* 
dinaries  within  whose  diocese  they  or  any  of  them  be  situate  and  set,  or 
within  the  jurisdiction  and  visitation  of  such  person  or  penjonsas  by  the 
king's  highness  shall  be  limited  or  appointed  ^  this  act,  or  any  othef  e&r 
.f^nptipn^  liberty,  or  jarisdictiim  to  the  ponqrary  notwithstanding. 
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28  H.  Vlir.  clU  A.D.  1536. 


c* 


Jbr  ^  iUf^itf ion  ^  tke  First^fruiit  in  Tim  of  VacaHon  io  tie  nert  In* 

«    aanbtnt. 

•  *  Fbrasnradi  as  in  the  statute  of  the  payment  nnto  the  kinp*8  majesty, 
^his  heirs  apd  snccessors,  of  the  first-miits  of  spiritual  promotions;  offices, 

*  benefices,  dnd  dignities,  within  this  realm,  and  other  the  king's  dominions, 
'  express  mention  and  declaration  is  not  had  ne  made^  from  what  timie  the 
'  year  shall  be  accounted,  in  which  the  first-fruits  shall  be  due  and  payable 
'  to  his  highness,  that  is  to  wit,  whether  immediately  from  the  deaths  re^ 
'sfgn^tion,  or  deprivation  of  every  incumbent,  or  from  the  time  of  admis* 
'  sion  or  new  taking  of  possession  in  every  such  promotion. 

*  11.  And  also  by  reason  that  in  the  same  statute  it  is  not  declared  who 
'  shall  have  the  fruits,  tithes,  and  other  profits  of  the  said  benefices,  offices, 
'  promotions,  and  dignities  spiritual,  during  the  time  of  vacation  thereof^ 
'  diven  of  the  archbishops  and  bishops  of  this  realm  have,  not  only  when 

*  the  time  of  perceiving  and  taking  of  tithes,  (that  is  to  say,  wool,  hmb^, 

*  corn*  and  hay,  and  tithes  usually  paid  at  the  holy  time  of  Easter)  hath 
'  a(>proached,  deferred  the  collation  of  such  benefices  as  have  been  of  their 
'  own  pdtrona^e,  but  also  have,  upon  presentations  of  derks  made  unto 
^  them  by  the  just  patrons,  protracted  and  deferred  to  institute,  induct,  aincd 


to  the  king's  highness)  they  have  been  constrained  also  to  lose  all  or' the 


^most  part  of  one  year's  profits  of  their  benefices  and  promotions,  anH  to 
'ferve  the  cure  at  their  and  their  friends  proper  costs  and  charges;  or  utterly 
'  to  forsake  and  g?ve  over  their  benefices  and  (rnxnotioiis,  to  £eir  great  los§ 
'  and  hindrance t'  '  • 

lit.  For  reformation  whereof,  be  it  ordained  and  enactecl  by  the  khig 
out  sov'ereign  lord,  with  the  assent  of  the  lords  spiritual  and  temporal,  and 
the  commons,  in  this  present  pariiament  assembled,  and  by  the  authority  of 
the  same,  the  said  year,  in  which  the  first-fruits  shall  be  paid  to  tlie 
king's  grace,  shall  begin  and  be  accounted  immediately  afier  the  avoidance 
or  vacation  of  any  such  benefice  or  promotions  spiritual  afore  rehearsed;  and 
that  the  tithes,  fruits,  olSlations,  obventions,  emoluments,' cot^tunpdijSe^ 
advantages,  rents,  and  all  other  whatsoever  revenues,  casualties)  Gt  yro^ts 
r'^rtaiti  and  uncertain,  afS^rtng  or  belonging  to  any  archdehcbnxy,  ctsakf. 
J^reb^d^  pacsODdg^^  vicarage,  hospital,  wardenship,  provostsbips  or  ofhef 
spiritual  promotion,  benefice,  dignity,  or  office,  (chaunteriesordy'^Xcieift,! 
^thin  this  realm,  or  other  the  king's  dominions,  growing,  rising,  or  i^tnnig^ 
3britQ^tlhe  time  of  vacation  of  the  snme  promotion  spiritual,  shall  beldrr^ 
ihcrd^fere  to  such  person  as  shall  be  thereunto  next  presented,  promotetK 
instituEted;  hidticted,  or  admitted,  and  to  his  exectitors,  towards' the  j^y* 
menf  bftfae  fiht-fruits  to  the  ktng^s  highness,  his  heu-s  and' successors;  -ac^ 
tiiage,  custom,  lil)eny,  privilege,  or  prescription,  to  the  cohtrary  had^  tisea^ 
irnein^  in  anywise  notwithstanding.  •..•  .  :.• '^^ 

IV.  'And  ft  is  also  enacted  by  the  authority  aforesaid,  that  if  any  ifrctt- 
bisfaop,  bishop,  archdeacon,  ordinary,*  or  any  other  |)ersdn^df  'nersbni"*tb 
their  uses  and  behoof,  at  any  time  heretofore  sith  the  first  day  ot  May  last 
past,  have  perceived,  received,  or  taken,  or  at  any  time  hereafter  do  per- 
ceive, receive,  or  take,  the  fruits,  tithes,  obventions,  oblations,  emoluments^, 
commodities, .  revenues,  rents,  advantages,  profits,  or  casualties,  coming, 
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growing,  or  belooging,  or  which  heieaftier  shall  come,  gfrow,  afierf ,  or 
belong  to  any  archdeaconiyj  deanry,  prebend,  partonage,  vicaragepliosfnt^, 
wardenship,  provostship,  or  other  spiritual  promotion,  benefice,  dignity,  or 
office^  (chaanteries  only  excepted,)  within  this  realm,  or  other  die  king's 
dominions,  dnring  the  vacation  of  such  archdeaconry,  deaiiry,  prebeod, 
parsotiage,  vicarage,  hospital,  wardenship,  provostship,  or  other  sptritiui 
promotion,  benedce,  dignity,  or  office,  (chauuteries  only  excepted,)  aod 
the  same  upon  reasonable  request  from  henceforth  to  be  made,  doth  oat 
render,  restore,  satisfy,  content,  and  pay  to  tlie  next  incuuibent,  being  law- 
fully instituted,  inducted,  or  admitted  to  such  archdeaconry,  deanry,  pre- 
bend, parsonage,  or  vicarage,  or  other  promotiorr,  benefice,  dignity,  or  of- 
fice spiritual,  except  before  excepted,  or  do  let  or  interrupt  the  said  incum- 
bent to  have  the  same;  that  then  every  archbishop,  bishop,  archdeacon, 
ordinary,  or  other  person  so  doing,  shall  forfeit  and  lose  tl)e  treble  valoeof 
80  much  as  he  shall  then  have  received  of  the  fruits  of  every  prebend,  par- 
sonage, vicarage,  hospital,  wardenship,  provostship,  or  other  spiritual  pro- 
motion, whereof  he  so  shall  perceive,  receive  or  detain,  let  or  interrupt  tbs 
incumbent  to  perceive,  receive,  and  have  the  fruits,  tithes,  ohventioos, 
oblations,  emoluments,  commodities,  revenues,  rents,  advantages,  profits, 
or  casualties ;  the  moiety  of  which  forfeiture  shall  be  to  the  Jcing  our  sove- 
reign lord,  and  the  other  moiety  thereof  to  the  incumbent  df  the  same  pre- 
bend, parsonage,  or  vicarage,  or  other  spiritual  promotion,  to  be  reco- 
vered in  any  of  the  kind's  courts,  by  action,  bill,  plaint,  information,  or 
otherwise,  in  which  action  or  suit  the  defendant  shall  not  be  admitted  to' 
wage  his  law,  nor  any  protection  or  essoin  shall  be  unto  tlie  de&ndant  al- 
lowed. 

V.  Provided  always,  that  it  shall  be  lawful  to  every  archbishop,  bbhop, 
archdeacon  and  ordinary,  their  officers  and  ministers,  ro  retain  in  bis  or 
their  custody  so  much  of  the  tithes,  fruits,  obventlons,  oblations,  eooolu-* 
ments,  commodities^  advantages,  rents,  revenues,  casualties,  and  profits, 
as  shall  amount  to  pay  unto  such  person  or  persons,  as  hath  or  shall  serve 
or  keep  the  cure  of  such  archdeaconry,  deanry,  prebend,  parsonage,  or 
vicarage,  or  other  spiritual  promotion,  during  the  vacation,  his  or  their 
reasonable  stipend  or  salary ;  and  also  for  the  collection,  gathering,  aod 
levying  of  such  tithes,  fruits,  emoluments,  rent^,  and  other  profits  rising 
and  growing  during  the  vacation  aforesaid;  any  thing  in  this  act  contained 
to  the  contrary  in  anywise  not\vith>tnn(ling. 

VI.  Provided  also,  and  be  it  furtlier  euacted  by  the  authority  aforesaid,  . 
that  in  case  any  of  the  incumbents  aforesaid  happen  to  die,  and  before  his 
death  have  caused  any  of  his  glebe  lands  to  be  manured  and  sown  at  his 
proper  costs  and  charges  with  any  corn  or  grain ,  that  then,  in  that  ca^e, 
all  and  every  of  the  same  incumbents  may  make  and  declare  their  testa* 
ments  of  all  the  profits  of  the  corn  growing  upon  the  said  glebe  lands  so 
manured  and  *  sown  i  any  thing  contained  in  this  present  act  in  anywise 
notwithstanding. 

No.  XXVII.— P.  ug. 

Stat.  32  H.  VIII.  c.  7.  A,  D.  1540. 
JFor  t/t€  true  Pai/mrni  of  Tit /tea  and  Offerhgs,  -      ' 
*  Where  divers  and  many  persons  inhabiting  in  sundry  ootmtfies  aod 

*  pkices  of  this  realm,  and  other  the  king's  doniinions,  not  regardrng  thetr* 
'  duties  to  Almighty  God,  and  to  the  king  our  so\*ereigti  iofti;'but  in  -few 

'  yean  pest  more  contemptuously  snd  commonly  presuining  td-'oiKnd  and 

*  infringe  the  good  and  wholesome  laws  of  this  rcalm^  and  gracious 
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*  mandmeiits  jgfour  said  ^overeiga  lord,  than  in  times  patBt  hath  been  sees 

*  or  known^  have  not  letted  to  subtract  and  withdraw  the.  lawful  aod  ac* 

*  ca9toxsed  tithes  of.  corn^  hay>  pasturages,  and  other  sort  of  tithes  and  Qb« 
'  lations  commonly  due  to  the  owners,  proprietaries,  and  possessors  of  tfao 
'  panK>aages,  vicarages^  and  other  ecclesiastical  places  of  and  within  the 
'  saJ4  realm  and  dominions^  being  the  more  encouraged  thereto,  far  that 
'  divers  of  the  king*s  subjects,  being  lay  persons,  having  parsonagaa,  vi- 

*  carages,  and  tithes  to  thera,  and  to  their  heirs,  or  to  them,  and  to  their 
'  heirs  of  their  bodies  lawfully  begotten,  or  for  term  of  life,  or  years,  can- 

*  not  by  the  order  and  course  of  tho>  ecclesiastical  laws  of  this  realm^  sue  in 
'  any  ecclesiastical  court  for  the  wrongful  withholding  and  detaining  of  the 
'  said  tithes,  or  other  duties,  nor  cannot  by  the  order  of  the  common  laws 
'  of  this  realm  have  any  due  remedy  against  any  person  or  persons,  their. 

*  heirs  or  assigns,  that  wrongfully  detaineth  or  withholdeth  the  SBiae  -,  by 
'  occasion  whereof  >much  controversy^  suit,  variance,  and  discord  is  like.ta 

*  insurge  and  ensue  among  the  king*s  subjects,  to  the  great  detriment,  da— 

*  mage,  and  decay  of  many  of  them,  if  convenient  and  speedy  remedy 
'  therefore  be  not  had  and  provided :' 

II.  Wherefore  it  is  ordained  and  enacted  by  our  said  sovereign  lord  tks 
king,  with  the  assent  of  the  lords  spiritual  and  temporal,  and  the  com- 
mons, in  this  present  parliament  assembled,  and  by  authority  of  the  same,- 
that  all  and  singular  persons  of  this  hii  said  realm,  or  other  his  dominions^ 
of  what  estate,  degree,  or  condition  soever  he  or  they  be,  shall  fully,  truly» 
and  effectually  divide,  set  out,  yield,  or  pay,  all  and  singular  tithes  and  of- 
ferings aforesaid^  according  to  the  lawfiil  customs  and  usages  of  parishes  and 
places  where  such  tithes  or  duties  shall  grow,  arise,  come,  or  be  due  j  and 
in  case  that  shall  happen,  any  person  or  persons,  of  his  or  their  ungodly  or 
perverse  will  and  mind,  to  detain  and  withhold  any  of  the  said  tithes  or  of- 
ferings, or  any  part  or  parcel  thereof,  then  tlie  person  or  persons,  being  ec-  , 
desiastical  or  lay  person,  having  cause  to  demand  or  have-the  said  titlies  or 
offerings,  being  thereby  wronged  or  grieved,  shall  and  may  convent  tha» 
person  or  persons  so  offending  before  the  ordinary,  his  commissary,  or  other 
competent  minister,  or  lawful  judge  of  the  place  where  such  wrong  shall 
be  done,  according  to  the  ecclesiastical  laws  j  and  in  every  such  cause  or 
matter  of  suit,  tbe'same  ordinary,  commissary,  or  other  competent  mi- 
nister^ or  lawful  judge,  having  the  parties,  or  their  lawful  procurators,  beforsr 
him  or  them,  shall  and  may,  by  virtue  of  this  act,  proceed  to  the  cxamina-^ 
tion,  hearing,  aifd  determination  of  every  such  cause  or  matt&r  ordinarily 
or  summarily,  *  according  to  the  course  and  process  of  the  said  ecclesiastical 
laws,  and  thereupon  may  give  sentence  accordingly. 

JH.  And  in  case  that  any  of  the  parties,  for  any  cause  Qr  matter  concern-  . 
ing  that  suit,  do  appeal  from  the  sentence,  order,'  and  definitive  judgment 
of  the  said  ordinary,  or  other  competent  judge,  as  is  aforesaid,  then  the 
sanoe  judge,  by  virtue  of  this  act,  forthwith  upon  such  appellation  inade» 
shall  adjudge  to  the  other  party  the  reasonable  costs  of  his  suit  therein  before 
expended,  and  shall  compel  the  same  party  appellant  to  satisfy  and  pay  the 
lame  costs  so  adjudged  by  compulsory  process,  and  censures  of  the  said  laws 
ecclesiastical,  taking  surety  of  the  other  party  to  whom  such  costs  shall  be 
adjudged  and  paid,  to  restore  the  same  costs  to  the  party  appellant,  if  after 
the  princi{)al  cause  of  that  suit  of  appeal  shall  be  adjudged  against  the  same  ' 
party  to  whom  the  same  costs  shall  be  yielden ;  and  so  every  ordinary,  or 
ot]ier  competent  judge  ex^clesiasticnl,  by  virtue  of,  this  act  shall  adjudge 
costa  to  the  other  party  upon  every  appeal  to  be  Aade  in  any  suit  or  muse 
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of  foblnctioBf  or  detention  of  mj  tttbes,  or  oflfeimgf^  or  m  any  other  suit 
to  bo  BHide  £or  or  concemitig  the  duty  ef  such  tithes  or  oferiogi.  * 

IV.  And  lortber  belt  eo^stod  bj  the tcithorHy  aforesaid,  tb^  if aojper- 
aon  or  pwioni,  after  socb  tentenoe  definitive  grren  against  tfaett,  obsfi- 
nattly  and  wilfblly  refote  for  to  pay  their  titlies,  or  duties^  or  socfa  toms 
of  money  so  adjudged^  wherein  thqr  be  condemned  for  the  same,  that  then 
two  justices  €i  the  peace  for  the  same  sbtre,  whereof  one  to  be  of  the  qno- 
rum,  shall  haveaathority  by  this  act,  upon  information,  certtficate,  or  com- 
plamt  to  them  made  in  writing  by  the  said  ecclesiastical  jndge  that  gave  the 
same  seBtence,  to  cause  the  same  party  so  refusing  to  be  attached^  and  com* 
mitted  to  the  next  gaol,  and  there  to  lemain,  without  bail  or  mainprize,  till 
he  or  ihey  shall  have  found  sufficient  sureties  to  be  bound  by  recognizanoep 
or  otherwise,  before  the  same  justices,  to  the  use  of  our  sovereign  lord  the 
king,  to  perform  the  said  definitive  sentence  and  judgment. 

V.  Provided  always,  and  be  it  enacted  by  the  authority  aforesaid,  that  no 
person  or  persons  shall  be  sued,  or  otherwise  compelled  to  yield,  give,  or 
pay  any  manner  of  tithes,  for  any  manors,  lands,  tenement!*,  or  other*  here- 
ditaments,^ which  by  the  laws  or  statutes  of  this  realm  are  discharged,  or  not 
chargeable  with  the  payment  of  any  such  tithes. 

VT,  Provided  also,  and  be  it  enacted  by  authority  aforesaid,  that  this  xt, 
sor  any  thing  therein  contained,  shall  in  anywise  bind  the  inhabitants  of 
the  ci^  of  London,  and  sOburbs  of  the  same,  for  to  pay  their  tithes  aod  of- 
ferings within  the  same  city  and  suburbs  otherwise  tbsn  they  ought  or 
ahov£i  have  done  before  the  making  of  this  act;  any  thing  in  this  act  oob- 
tained  to  the  contrary  notwithstanding. 

VII.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  in  all  cases, 
where  any  person  or  persons  which  now  have,  or  which  hereafter  shall  have 
any  estate  of  inheritance,  fireehold,  term,  right,  or  interest,  of,  in,  or  to  any 
parsonage,  vicarage,  portion,  pension,  tithes,  oblations,  or  other  ecdestasiical 
or  sphitoal  profit,  which  now  be,  or  which  hereuftcr  sliall  be  made  tempo- 
lal,  or  Admitted  to  be,  abide,  and  go  to  or  in  temporal  hands,  and  lay  uses 
and  profits  by  the  law  or  statutes  of  this  realm,  shall  hereafter  fortune  to  be 
disseised,  deforced,  wronged,  or  otherwise  kept  or  put  from  their  lawful 
inheritance,  estate,  seisin,  possession,  occupation,  term,  right,  or  interest* 
of,  in,  or  to  the  same,  or  of,  in,  or  to  any  parcel  thereof,  by  any  other  per- 
son cf  persons  datming  or  pR>tending  to  have  interest  or  title  in  or  to  the 
same;  that  then  in  all  and  every  such  case  of  ca:ie.«,  the  person  or  persons 
ao  disseised^  deforced,  or  wrongfully  kept  or  put  from  his  or  thoir  right  or 
possession,  as  is  afore  rehearsed,  their  heirs,  wives,  and  such  other  io, 
whom  sodi  injury  and  wrong  shall  be  done  or  committed,  sluill  aixi  ipay 
have  iiieir  remedy  in  the  king's  temporal  courts,  or  other  temporal  couits,^ 
as  the  case  shaU  require,  for  the  recovery,  getting,  or  obtaining  of  siach  i»> 
heHtance,  estate,  freehold,  sei&in,  possession,  term,  right,  or  interest  by 
writs  orighud  of  pr^gtf  quod  reddat,  assize  of  novel  deiuenin,  mortdawd  ^tof 
fi  dffhrHai'g  writs  of  dower,  or  other  writs  original,  as  the  case  shall  ffe* 
quire,  to  be  devised  and  granted  in  the  king's  coiu-t  of  chancery,  of  every 
such  parsonage,  vicarage,  portion,  pension,  or  other  profit  called  eccksi^stt* 
cal  or  spiritual,  so  to  t>e  denumded  according  to  the  nature  and  cause  of  the 
suit  thereof,  in  like  manner  and  form  as  they  should,  ought,  or  min^  hmm 
ha4,of  eribr  lands,  tenements,  or  other  hereditaments  in  such  manner  ta  tie 
deniehdedi  and  that  writs  of  covenant  and  other  writs  for  fines.  Ip  b# 
l«Vied«  'and  all  other  assurances  to  be  had,  made,  or  conveyed,  of  asjr  aach 
parsonage,  vicarage,  portiboi  pensioii,  or  other  profit  called  ecdesiastical  or 
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spiniuaV  as  \s  aforesaitly  shall  be  hamfter  devtaed  ind  granted  in  die  nid 
chancery^  accorJuig  as  hatb  beet\  oaed  for  fines  toive  levied^  and  astaraacB 
to  be  hadf  or  made,  or  convigred^  of  landi,  tenemeot»^^  other  heiedkuDcptai 
tad  C^atlall  jadgmenti  to  be  given  apon  an^^.of  the  said  writs  original^  so 
to'  be  devised  or  granted  of  or  for  an/  th^  premisses,  or  vkj  oTtfaem,  and 
aJI  fines  to  be  levied  and  luowledged  in  auy  of  the  ldng*s  add  courts  tiiere^ 
of,^  sfudl  1>e  of  like  force  and  effect  in  the  law>  to  all  intents  and  parposes, 
as  judgments  givei),  and  fines  levied  of  lands,  tenements,  and  hereditaments 
in  the  ^me  courts  upon  writs  original  tlierefore  dnl/  pursued  and  prose-* 
cuted,  albeit  no  such  form  of  writs  original  out  of  ihe  said  coort  of  chan« 
eery  have  heretofore  proceeded  or  been  awarded. 

Vnr.  Provided  alwa/s,  that  this  last  act  shall  not  extend  n^r  be  ex- 
pounded to  give  an/  remedy,  cause  of  action  or  snit  io  the  ooorts  temporal 
against  bjij  person  or  persons  which  shall  refuse  or  deojr  to  set  ont  his  or 
th^ir  tithes,  or  which  shall  detain,  withhold,  or  refuse  to  pay  his  tithes  or 
oflferiogs,  or  any  parcel  thereof  ^  but  that  in  all  such  cases  the  person  or 
party,'  being  ecclesiastical  or  lay  person,  having  cause  to  demand  or  have 
the  Said  tithes  or  offerings,  and  tnereby  wronged  or  grieved,  shall  take  and 
have  their  remedy  for  their  said  tithes  or  -offerings  in  every  saeh  case  in  the 
spmtual  courts,  according  to  the  ordinance  in  the  first  part  of  this  set  men* 
tioqedi  and  not  otherwise;  any  thing  herein  expressed  to  the  tontitiy 
thereof  notwithstanding. 

Ncxxvin.— p.  150. 

Stat  32  H.  VIII.  c.  S4.  A.  D.  1540. 


Jtj^idtt  cdnoernu^  ike  Patieisumi  of  St.  J6btx  of  Jerosalem^,  inEpgldnd 

and  Ireland*  ^ 

'  The  lords  spirttnal  and  temporal,  and  the  commons^  in  this  prssent   . 

*  ptil^ament  assembled,  having  credible  knowledge,  that  divers,  and:  sundry 

*  ther  king's  subjects,  called  the  knights  of  Rhodes,  otherwise  c^ed  kfugltfl   ^ 
'  c^  St.  Johu,  otherwise  called  friars  of  the  religion  of  St  Jokn  of  /f^M^« 

'  liffi  in  England,  and  of  a  like  honse  being  in  Ireland,  abidL>g  4n  the 


'  their  alledancies,  sustained  and  maintained  the  usurped  power '%Mi  no* .; . 
'  tfidrlty  of  the  bishop  of  Rome,  lately  used  and  practised  ^thin  diis^i^hn^  . 
'and  other  the  king's  dominions;  and  have  not  only,  adhered  thegoi/wiivest^  .* 
'  thesai^  bishop,  being  common  enemy  to  the  king  our  aovereigti;lof4«  tioAi  .\ 
'  to'tbi$  fan  realm,  untruly  upholding,  knowledgin^,  and  af^rmifg^^Mti^i^  , .; 
'  oQftfyknd  traiteromly  the  same  bishop  to  be  supreme  apd  cEiehheedi.^'f  '  * 
*  QififllfiB'  cbotch  by  God's  holy  word,  intending,  tfiereby^  to  sub  vert,  and  ^  • 
'  overB^ffcr^^Uie  good  and  godly  laws  and  statutes  of  thisTr^l^i)^  the^-^iM  % 
'  toMI  t*6iifitry,' tnade  and  grounded  by  authoriiy  of  holy  chur^,\j)y:tl^  : 
'  nlxft*' ^xpsllent  wisdom,  policy,  and  goodness  of  the  Viix^s  fo^tt^p  .W}t)L  .  : 


ngs ,  _  _ , 
'  tW^Hldte  lissent  and  consent 'of  the  realm,  for  th$  a&o]ishI^,'eipi4fibgk  .^ 


t2fl^ '^oM-'i^d  ^t)dly  j^^^^  In  that  behalf;  have\tbe«:eft^  j|^ep(y  •/ 

*  pii^itr9Bi'irsf^  ^nsidcred/that  like  as  it  is'ahd  was  a  laofi^j/odXy  act4>f  the  .  ; 

•  kfH]gf^H**»f  iwyal  ttiajesty,  and  the  said  nobleraferi,  prela^fes,  and  co^morii, 
'  of  tbb  realm,  utterly  to  expulse  and  abolish,  not  only  troin  this  icelm, 

M  M 
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'  but  also  from  other-  the  king*s  dominions,  the  said  .usurped  power  and  ati« 
'  tbority  of  the  bishop  of  Rome,  and  also  the  b)ix)critical  and  supersdtioos 
'  religiot)  in  this  realm,  and  other  the  king*s  dominions,  being  his  mem* 
'  bers  and  adherents,  having  iheir  original  erection  and  foandation  by  the 
'  said  usurped  authority  j  by  expulsing  whereof  God*8  holy  word,  oecessaty 
'  for  increase  of  virtue,  and  salvation  of  christen  souls,  is  not  only  purely 
'  and  sincerely  advanced,  and  set  forth,  but  also  the  extort  exactions  of  ia- 
'  numerable  sums  of  money  craftily  exhausted  out  of  this  realm,  and  of 
'  other  the  king's  dominions,  by  the  colour  of  the  said  usurped  authority,  is 
'  removed,  and  taken  a  way,  to  the  inesumable  benefit  and  comroodi^  of 
'  the  king's  loving  subjects;  so  like  manner  of  wise,  it  should  be  most  dan- 
'  gerous  to  be  su^ered  or  permitted  within  this  realm,  or  in  other  the  kings 
'  dominions,  any  religion,  being  sparks,  leaves,  and  innps  of  the  said  TtxA 
'  of  iniquity;  considering  also,  that  the  isle  of  Rhodes,  whereby  the  said 
'  religion  took  their  old  name  and  foundation,  is  surprised  by  the  Tnrki 

*  and  that  it  were  and  is  much  better,  that  the  possessions  in  this  realmyand 
'  in  other  the  king's  dominions^  appertaining  to  the  said  religion,'  should 

*  rather  be  imployed  and  spent  within  this  realm,  and  in  other  the  king^s 
'  dominions,  for  the  defence  and  surety  of  the  same,  than  converted  to  and 
'  among  such  unnatural  subjects,  who  have  declined  not  only  from  their 
'  natural  duty  of  obedience  that  they  ought  to  bear  unto  the  king  our  so- 
'  vereign  lord,  but  also  from  the  good  laws  and  statutes  of  this  realm,  tbdr 
'  natural  country,  daily  doing,  and  attempting  privily  and  craftily  all  that 
'  they  can  to  subvert  the  good  and  godly  policy,  in  the  which,  thanks  be  to 
'  God  and  our  most  dread  sovereign  lord,  this  realm  and  other  the  king's 
'  dominions  now  stand  \  in  consideration  whereof,  the  said  lords  spiritud 
'  and  temporal,  and  the  commons,  in  this  present  parliament  assembled, 
'  most  humbly  beseechen  the  king*s  most  royal  majesty,'  that  it  may  be 
enacted  by  his  highness,  and  by  the  assent  of  the  lords  spiritual  and  tem- 
poral, and  the  commons,  in  this  present  parliament  assembled,  that  the 
corporation  of  the  said  religion  as  w^ell  within  this  realm,  as  within  the 
king's  dominion  and  land  of  Ireland,  by  whatsoever  name  or  names  they  be 
founded,  incorporated,  or  known,  shall  be  utterly  dissolved,  and  void  to  all 
intents  and  purposes  i  and  that  Sir  William  Weston  knight,  now  being  prior 
ef  the  said  reli^on  of  this  realm  of  England,  shall  not  be  named  fx  called 
from  henceforth,  prior  of  St.  Johns  of  Jervsaletn  in  Epgland,  but  shall  be 
called  by  his  proper  name  of  William  Weston  knight,  without  further  ad* 
dition  touching  the  said  religion ;  and  tliat  likewise  John  liausan  knxgbt, 
now  being  prior  of  Kilmainam  in  Ireland,  shall  not  be  called  or  named  from 
henceforth,  prior  of  Kilmai$iam  in  Ireland,  but  only  by  his  proper  name  of 
John  Ramon  knight,  without  further  addition  touching  the  said  religion; 
nor  that  any  of  tlie  brethren  or  confreres  of  the  said  religion  in  this  realm 
of  Englana,  and  land  of  Ireland,  shall  be  called  knights  of  RModei,  nor 
knights  of  St.  Johns,  but  shall  be  called  by  their  own  proper  christen 
names  and  surnames  of  their  parents,  without  any  other  addition  toudiing 
the  said  religion. 

II.  And  be  it  further  enacted  by  authority  of  this  present  parlianieo^ 
that  if  tlje  ^aid  William  Weston,  or  any  of  his  brethren  or  confreres  of  ft« 
hospital  or  house  of  St.  John  of  Jerusalem  in  England,  now  abiding  and 
dwelling  within  this  realm  of  England,  or  any  other  person  or  penoo^ 
lieing  members  professed  of  or  in  the  said  hospital,  now  dwelling  witbili 
the* said  realm,  at  any  time  after  the  first  day  of  July  next  coining,  doose 
or  wear  within  this  realm  or  elsewhere,  in  or  upon  any  apparel  of  tbeJr 
bodies^  any  slga,  mark,  or  tekca  heretofore  used  and  accustomed,  <v 
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tereafwr  to  be  devised  for  the  knowledge  of  the  said  religion,  or  ttinke  any 
congreeations,  chapiters,    or  assemblies  touching  the  fiaine   religion;    or 
maintain,  support,  use,  or  defend  any  liberties,  franchises,  or  privileges  here- 
tofore granted  to   the  said   religion,    by  the  authority  of  the  bishop  of 
RoTue,  or  of  the  see  of  the  same ;  that  then  every  of  them  so  offending 
shall  incur  and  run  into  the  pains,  forfeitures,  and  penalties  ordained  and 
provided  by  the  statute  of  provision  and  prosmunire,  made   in    the  six- 
teenth year  of  king  ZifcWtf  the  second  5  and  if  the  said  Jolin  Rauson  knight, 
or  any  of  his  brethren,   or  confreres  of  the  said   hospital   or  house  of 
Kilmainam  in  Ireland,  or  any  other  person  or  persons,,  being  members 
professed  of  or  in  the  said  hospital  (^  Kilmainam^  now  abiding,  and  now 
dwelling  within  the  land  of  Ireland,  at  any  time  after  the  last  day  of  Sep" 
tember  next  coming,  do  use  or  wear  within  this  realm,  or  within  the  said 
land  of  Ireland,  or  elsewhere,  in  or  upon  any  apparel  of  their  bodies,  any 
ligri,  mark,  or  token  heretofore  used  and  accustomed,  or  hereafter  to  be 
devised  for  the  knowledge  of  the  same  religion,  or  make  any  congregations, 
cbapitprs,  or  assemblies  touching  the  same  religion,  or  maintain,   support^ 
use,  or  defend  any  manner  of  liberties,  franchises,  or  privilei^es  heretofore 
granted  to  the  same,  by  authority  of  the  bishop  of  Rome,  or  of  the  see  of 
the  same ;  that  then  every  of  them  so  offending  shall  incur  and  run  into  the 
pains,  forfeitures,  and  penalties  ordained  and  provided  by  the  said  statute  of 
provision  and  prccmunire,  made  iu  the  said  sixteenth  year  of  king  Richard 
the  second. 

III.  And  be  it  likewise  enacted  by  the  authority  aforesaid,  that  if  any 
&e  knights,  or  confreres  of  the  said  religion,  being  the  king^s  natural  sub« 
jects,  which  now  inhabit,  abide,  and  dwell  out  of  any  the  king*s  domi- 
nions, at  any  time  after  the  first  day  of  February  pext  coming,  do  offend 
in  any  of  the  articles  or  offences  next  above  rehearsed,  that  then  every  of 
them  so  offending  shfill  incur  and  run  into  the  said  palps,  forfeitures,  and 
penalties  next  above  remembered. 

IV.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  the  king's 
majesty,  his  heirs  and  successors,  shall  have  and  enjoy  all  that  hospital, 
mansion-house,  church,  and  all  other  houses,  edifices,  buildings,  and  gar- 
dens to  the  same  belonging,  being  near  to  tlie  city  of  London^  in  the  count/ 
of  Middlesex,  called  the  house  of  St.  Johns  of  Jerusalem  in  England;  and 
also  ail  that  hospital,  church,  and  house  of  Kilmainam  in  the  land  of  Ireland, 
and  all  and  siilgular  castles,  honours,  manors,  meases,  lands,  tenements, 
rents,  reversions,  services,  woods,  meadows,* pastures,  parks,  warrens, "li- 
berties,   franchises,    privileges,    parsonages,    tithes,    pensions,    portions, 
knights    fees,   advowsons,    commandries,   preceptories,  contributions,  re- 
sponsions,  reiits,  titles,  entries,  conditions,  covenants,  and  all  other  pos- 
sessions and  hereditaments,  of  what  natures,  names,  or  qualities  soever 
they  be,  and  wheresoever  they  be  or  lie  within  this  realm  of  England,  or 
within   the  land  of  Ireland,  or  elsewhere,  within  the  king's  dominions, 
Vbicb  appertaitied  or  belonged  to  tlie  said  religion,  or  to  the  priors,  masters, 
dr  governdrs,  knights,  or  other  ministers  professed  of  or  in  the  same,  by 
th^  pretence,  gr  in  the  right  of  the  said  religion,  and  all  and  singular  gopd^, 
chattels,  debts,  arrearages  of  rents  and  farms,  and  all  other  things  real  and 
persODa(j  whatsoever  they  be,  whereof  or  whereunto  any  of  the  said  priors, 
brethren,  or  confreres,  or  persons  professed  in  the  said  religion,  can  have, 
or  claini,  any  particular  propriety  to  their  own  proper  use,  by  the  rules  and 
•tatutes  of  the  said  religion ;  to  have  and  to  hold  the  premises,  and  every 
of  fbem,  to  our  said  sovereign  lord,  and  to  his  Beirs  and  successors  for  ever, 
to  use  and  employ,  by  his  most  excellent  wisdom  and  discretion,  at  his  ^wn 
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free  will  and  pleasure;  and  that  his  highness  shall  be  dtemed  and  adjudged 
in  the  real  and  actual  possession  of  the  premises,  b^  virtue  and  authority  of 
this  present  act :  saving  to  all  persons,  and  bodies  politick,  their  heirs  and 
successors,  and  the  heirs  and  successors  of  every  of  them,  (other  dan  the 
said  prior  of  St.  Johns  of  Jerusalem  in  England,  and  the  said  prior  of  K^ 
tnainam  in  the  land  of  Ireland,  and  the  brethren  or  coofirerea  of-  evaj  of 
them,  and  the  successors  of  every  of  them,  and  all  and  every  other  penon 
and  persona  of  the  said  religion,  and  their  successors,  and  every  of  diem, 
and  the  succesaors  of  every  of  them,)  all  such  right,  tide,  inleresty  pos- 
session, leases,  grants,  annuities,  fees,  offices^  corrodiea,  revffnooa,  icnts, 
and  services,  rent-charges,  commons,  rights,  titles,  entries,  actiooa,  peti- 
tions, pensions,  portions,  and  all  other  hereditaments,  of  what  names,  oa* 
tures,  or  qualities  soever  they  be,  which  they  have,  ihouki,  or  ought  ta 
have  had,  if  this  act  had  never  been  had  ne  made ;  any  thing  io  thia  art  t» 
tlie  contrary  thereof  notwithstanding. 

No.XXIX.— P.  156. 

Stat.  37  H.  VIII.  c.  12.   A.  D.  1545, 
An  Act  for  Tithes  in  London. 

'Where  of  late  time  contention,  strife,  and  variance  bath  riaea  and 
'  grown  within  the  city  of  London,  and  the  liberties  of  the  aame,  between 
'  the  parsons,  vicars,  and  curates  of  the  said  city,  and  the  citizena  and  m- 
'  habitants  of  the  same,  for  and  concerning  the  payment  of  dtbes,  oUa- 

*  tions,  and  other  duties  within  the  said  city  and  liberties :  for  appeasing 

*  whereof,  a  certain  order  and  decree  was  made  thereof  by  the  most  r^ 
'  verend  father  in  God,  Thomas  archbishop  of  Canterbury,  metropolitane^ 

*  chief  primate  of  all  England,  Thomas  Audleg  knight,  lord  Awiey  of 
'  Wahdjsn,  and  Uien  lord  chancellor  of  England,  now  deceased,  and  other 
'  of  the  king's  majesty's  most  honourable  privy  council,  and  also  the  ktng*l 
'  letters  patents,  and  pcodamation  was  made  thereof,  and  directed  to  tha 
'  said  citizens  concerning  the  same ;  whereupon  it  was  after  enacted  in  the 
*■  parliament  holden  at  Westminster,  by  prorogation  the  fourth  day  of  JFc- 

*  braarjf,  in  the  twenty-seventh  year  of  the  king's  maiesty's  moot  noUe 
\  reign,,  by  authority  of  the  same  parliament,  that  the  ctdzena  and  the  in- 
^  habitants  of  the  same  city  should,  at  Easter  then  next  coming,  p^  unto 
'  the  curates  of  the  said  city  and  suburbs,  all  such  and  like  soms  of  money 
\  for  tithes,  o(^tions,  and  other  duties,  as  the  said  citizens  and  mhalntants 
'  by  the  order  of  the  said  late  lord  chaxicellor,  and  other  die  king^s  most 
'  honourable  council,  and  the  king's  said  proclamation,  paid  or  oogfatta 
'  have  been  paid  by  force  and  virtue  of  the  said  order  at  Easter,  "whlax  was 
'  in  the  year  of  our  Lord  God,  mdxxxv,  and  the  same  payments  to  m 
'  coiuinoe  from  time  to  time,  until  such  time  aa  any  other  order  orbv 
,'  sliould  be  made,  published,  ratified,  and  confirmed  by  the  king^  h%b« 
'  nes8,  and  the  two  and  thirty  persons  by  his  grace  to  be  nameC  »  weft 
'  foi-  the  full  establishment  concerning  the  payment  of  all  tithes,  dbladonsi 

*  and  other  duties  for  the  inhabitanta  within  the  said  city,  auborba,  and  li« 
'  berties  of  the  same,  as  for  the  making  of  other  ecclesiastical  laws.  (fX  this 
'  realm  of  England,  and  ttiat  every  person  denying  to  pay,  as  ia  dibresaid* 
'  should,  by  the  commandment  of^the  mayor  of  L{mdon  for  the  time  beii:^ 

*  be  committed  to  prison,  there  to  remain  uiitil  such  tune  aa  he  or  the/ 
f  should  have  agreed  with  the  curate  or  curates  for  their  said  tithes,  ohla« 
/  tions,  and  otl^er  duties,  as  is  aforesaid,  as  in  the  said  act  more  plainly  ap« 
'  pe^areth:   sithen  which  act  divers. variaiioes,  contentions,  and  striiesare 

*  newly  risen  and  grown  between  the  said  par»ons,  vicars,  and  cantna^  ani 
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*  the  said  cidzem  and  inbabitanU,  toaching  the  payment  of  the  tithes^  ob« 
'  Utioos,  and  other  dutiesj  by  reason  of  certain  words  and  terms  specified 
'  in  th^  s^id  order^  which  are  not  so  plainly  and  fully  set  forth,  as  is  thought 
'  conrenient  and  noeet  to  be }  for  appeasing  whereof,  as  well  the  said  pc>r- 
'  sonfy  vicariy  and  curates,  as  the  said  citizens  and  inhabitants  have  ccni- 

*  promitted  and  put  themselves  to  stand  to  such  order  and  decree  touching 
'  the  premises,  as  shall  be  made  by  the  said  right  reverend  father  in  God, 
'  Tkonuu  archbishop  of  Canterbury ,  rnetropolit^  and  primate  of  England ; 
'  the  right  honourable  Sir  Thomas  Wryotkcsltf  knight.  Lord  Wryothesly  and 
'  lord  chancellor  of  EngUmd;  the  right  honourable  Thonuu  duke  of  Norfolk, 

*  lord  treasurer  of  England;  the  right  honourable  sir  fVHUam  PauUt  knight ; 
'  lord  Si,  John,  lord  president  of  Sie  council,  and  lord  great  master  of  the 
'  king's  iDQst  honoarable  housholdj  the  right  honourable  sir  John  Russet, 
'  knight,  lord  BMSsel  and  lord  privy  seal ;  &e  right  honourable  Edward  earl 

*  of  Hertford,  lord  great  chamberlain  of  England;  the  right  honourable 
'  John  viscount  Usle,  high  admiral  of  England;  sir  Richard  Liiter  knight, 
'  chief  justice  of  England;  sir  Edward  Montague,  knight,  chief  justice  of 

*  the  common  bench  at  Westminster;  and  s\t  Rjoger  ChoimeUf  knight,  chief 
'  baron  of  the  exchequer ;  for  a  final  end  and  conclusion  to  be  had  and 
'  made  toaching  the  premises  for  ever.  And  to  the  Intent  to  have  a  f^U 
'  peace  and  perfect  end  between  the  said  parties,  their  heirs  and  successors, 

/touching  the  said  tithes,  oblations,  and  other  duties  for  ever,*  be  it 
enacted  by  authority  of  this  present  parliament,  that  such  end,  order,  and 
direction,  as  shall  be  made,*  decreed,  and  concluded  by  the  forenamfd 
archbishop^  lords,  and  knights,  or  any  six  of  them,  before  the  first  day  of 
M^ck  next  ensuing,  of,  for,  and  concerning  the  pavments  of  the  tithes, 
oblaticma*  and  other  duties  within  the  said  city,  and  the  liberties  of  the 
same,  and  inroUed  in  the  king*ft  high  court  of  chancery  of  record,  shall 
stand*  xemain,  and  be  as  at^  act  of  parliament,  and  shall  bind  as  well  all 
citizens  and  inhabitants  of  the  said  city  and  liberties  for  the  time  being,  as 
Ihe  said  parsons,  vicars,  curates,  and  their  successors  for  ever,  according 
to  the  eiiect>  purport,  and  intent  of  the  said  order  and  decree  so  to  be 
made  and  inrollsd ;  and  that  every  person  denying  to  pay  ^ny  of  his  or  their 
tithes,  oblations,  or  other  duties,  contrary  to  the  said  decree  so  to  be  made, 
shall,  by  the  commandment  of  the  mayor  of  London  for  the  time  being, 
and  in  bis  defaiilt  or  negligence,  by  the  lord  chancellor  of  England  for  the 
time  being,  be  committed  to  prison,  there  to  remain  till  such  time  as  he  ur 
they  have  agreed  with  the  curate  and  curates  for  his  or  their  said  tithes,  ob« 
lations,  and  other  duties,  as  is  aforesaid. 

The  Decree. 

II,  As  touching  the  payment  of  tithes  in  the  city  of  London,  and  the 

liberties  of  the  same,  il  is  fully  ordered  and  decreed  by  the  most  reverend 

,  lajiiei:  in  GqA,  Thomas  archbishop  of  Canterbury,  primate  and  roetropolitane 

'Pf  England y  Thomas  lord  Wrjfiothesly,  lord  chancellor  of  England;  IVilltam 

\orA  '^  John,  president  of  tlie  king's  majesty's  council,  and  lord  great  mas- 

,  t/er  of  his  highness  houshold »  John  lord  Russel,  lord  privy  seal ;  Edward 

.  f^aj^l  of  Hertford,  \ofi  great  chamt>erlaln  of  England-,  John  viscount  Lisle, 

J  highadipicaTof  £9^/aA(^i  Uichard  Lister  \ai\^i,  chief  justice  of  E^^/oAt/ ;- 

,  ;|g4  Roger  phofmcly  kniglit,  chi^f  baron  of  his  grace*s  exchequer ;  this  pre* 

\,MCni  twenty-fourth  day  of  February,  anno  Domini,  secundum  cursum  ^  com" 

^,.,fu(atiftnem  fCflesia  Afglkanof,  millesimo  quingentesimo  quadragcsimo  guinto, 

.  igcordiiff^  to  the  statute  in  such  case. lately  provided,  that  the  citizens  -and 

,  ii^h^itaciU  of  the  said  city  of  London^  and  liberties  of  the  same,  for  the 

v.^iiQ^  beings  shall  ytoriy  without  fraud  or  covin  for  ever  pay  their  tithes  to 
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the  parsons,  vicars,  and  curates  of  the  said  city,  and  tbeif  snoccisort  for 
the  time  being,  after  the  rate  hereafter  following ;  that  is  lo  wit,  of  every 
3K.  rent  by  the  year  of  all  and  every  house  and  houses,  shop,  warehouses,  eel* 
lars,  stables,  and  every  of  them  within  the  said  city  and  liberty  of  the  same, 
xvj  d.  ob.  3  and  of  every  xxs.  rent  by  the  year  of  all  and  every  such  bouse 
and  houses,  shops,  warehouses,  cellars,  and  stables,  and  every  of  them 
within  the  said  city  and  liberties,  iJ8.  and  ixd.;  and  so  above  the  reotof 
xxs.  by  the  year,  ascending  from  xs.  to  xs.  according  to  the  rate  aforesaid. 

III.  Itintf  That  where  any  lease  is  or  shall  be  made  of  any  dwcDiog 
house  or  bcuseSj  shops,  warehouses,  cellars,  or  stables,  or  any  of  them, 
by  fraud  or  covin,  reserving  less  rent  than  hath  been  accustomed,  or  is,  or 
that  any  such  lease  shall  be  made  without  any  rent  reserved  upon  the  same, 
by  reason  of  any  fine  or  income  paid  beforehand,  or  by  any  other  fraud  or 
covin ;  that  then  in  every  such  case  the  tenant  or  farmer,  tenants  and  far- 
mers thereof  shall  pay,  for  his  or  their  tithes  of  the  same,  afler  the  rate 
aforesaid,  according  to  the  quality  of  such  rent  or  rents,  as  the  same  boose 
or  houses^  shops,  warehouses,  cellars,  or  stables,  or  any  of  tliem  were  last 
letten  for,  without  fraud  or  covin,  before  the  making  of  such  lease. 

IV.  ItetHf  That  ever)'  owner  or  owners,  inheritor  or  inheritors  of  any 
dwelling  house  or  houses,  shops,  warehouses,  cellars,  or  atableSj  or  any  of 
them,  within  the  said  city  and  liberties,  inhabiting  or  occupying  the  same 
himself  or  themselves,  shall  pay  after  such  rate  or  tithes  as  is  abovesaid^ 
after  the  quantity  of  such  yearly  rent  ^s  the  same  was  last  letten  for,  with* 
out  fraud  or  covin. 

V.  Item,  If  any  person  or  persons  have  taken,  or  hereafter  shall  take  atf 
mease  or  mansion  place  by  lease/  and  the  taker  or  takers  thereof,  his  or  their 
executors  or  assigns,  doth  or  slKtll  inhabit  in  any  part  thereof,  and  have  or 
hath  within  eight  years  last  past  before  this  order,  or  hereafter  will  or  shall 
let  out  the  residue  of  the  same,  that  then  in  such  case  the  principal  farmer 
or  farmers,  or  first  taker  or  takers  thereof,  his  or  their  executors  or  asstfftiSi 
shall  pay  his  or  their  tithes,  after  the  rate  aforesaid,  according  to  his  or  ibeir 
quantity  therein,  and  that  his  or  their  executors^  assignee  or  assignees,  shall 
pay  his  or  their  tithes  after  the  rate  abovesaidj  according  to  tho.  quantity  of 
tieir  rent  by  year. 

VI.  And  that  if  any  person  or  persons  have,  or  shall  take  divers  mansion 
houses,  shops,  warehonses,  cellars,  or  stables,  in  one  lease,  and  letteth,  or 
shall  let  out  one  or  more  of  the  said  houses,  and  keepeth  or  shall  keep  one 
or  more  in  bis  or  their  own  hnnds,  and  inhabiteth  or  inhabit  in  the  same* 
that  then  the  said  taker  i.n  takers,  and  his  or  their  executors  or  assigns  shall 
pay  his  or  their  tithes  after  the  rate  abovesaid,  according  to  the  quanti^of 
the  yearly  rent  of  such  mansion  house  or  houses,  retained  in  his  or  thdr 
hands ;  and  that  his  assi{;nee  or  assignees  of  the  residue  of  the  said  mansksi 
house  or  houses,  shall  pay  his  or  their  tithes  after  the  rate  aboi*etaid^  ac« 
cording  to  the  quantity  of  their  yearly  rents. 

VII.  Itenij  If  such  larpier  or  farmers,  or  his  or  their  assigns  of  any  man- 
sion house  or  houses,  v  arehouses,  shops,  cellars,  or  stables,  hath  at  any 
time  within  eight  years  liist  past,  or  shall  hereafter  let  over  all  the  said  man- 
sion house  or  houses  contained  in  his  or  their  lease,  to  one  person,  or  to 
divers  persons,  thiU  then  the  inhabitants,  lessees,  or  occupiers  of  tbeis, 
and  every  of  them,  shall  pay  their  tithes  after  the  rate  of  such  rents  as  tha 
irihabitants,  less^ees,  or  occupiers,  and  their  assigjnec  or  assignees  have  been 
or  shall  be  charged  withal,  without  fi-aud  or  covin. 

VTir.  Jtfrti,  If  any  dwelling  house,  within  eight  years  last  pastj  was,  or 
hereafter  «hall  be,  ccuvei  ted  into  a  warehouse^  storehouse,  oi  such  hkf^ 
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^r  if  a  warehousej  storehouse,  or  such  like,  within  the  said  eight  years,  was, 
or  hereafter  shall  be,  converted  into  a  dwelling  house,  that  then  the  oc- 
cupiers thereof  shall  pay  tithes  for  the  same,  after  the  rate  above  declared  of 
mansion  house  rents. 

IX.  Item,  That  where  any  person  shall  demise  any  dyehouue  or  brew- 
house,  with  implements  convenient  and  necessary  for  dymg  or  brewing, 
reserving  a  rent  upon  the  same,  as  well  in  respect  of  such  implements^  as  id 
respect  of  such  dyehouse  or  brewhouse,  that  then  ihe  tenant  shall  pay  his 
tithes  after  such  rate  as  is  abovesaid,  the  third  penny  abated :  and  that  every 
principal  house  or  houses,  with  key  or  wharf,  having  any  crane  or  gibet  be- 
longing to  the  same,  sliall  pay  after  the  like  rate  of  their  rents,  as  is  afore- 
said, 3ie  third  penny  abated:  and  that  other  wharfs  belonging  to  houses., 
having  no  crane  or  gibet,  shall  pay  for  his  tithes  as  shall  be  paid  for  mausioQ 
houses,  in  form  aforesaid. 

X.  It^u  That  where  any  mansion  house,  with  a  shop,  stable,  warehouse, 
wharf  with  crane,  timber  yard,  teinter  yard,  or  garden,  belonging  to  the 
same,  or  as  parcel  of  the  same,  is  or  shall  be  occupied  together,  that  if  the 
same  be  hereafter  severed  or  divided,  or  at  any  time  within  eight  years  last 
past  were  severed  or  divitled,  that  then  the  farmer  or  farmers,  occupier  or 
occupiers  thereof,  shall  pay  such  tithes  as  is  abovesaid,  for  such  shops, 
stable,  warehouses,  wharf  with  crane,  limber  yard,  teinter  yard,  or  garden, 
aforesaid,  so  severed  or  divided,  after  tiie  rate  of  tlieir  several  rents  there- 
upon reserved. 

XI.  Item,  That  the  said  citizens  and  inhabitants  shall  pay  their  tithes 
quarterly,  that  is  to  say,  at  the  feast  of  £f/^tT.  the  nativity  of  St.  Ju/<» 
Baptist j  the  feast  of  St  Michael  the  Ai  change!,  and  the  nativity  of  our  L^rd, 
by  even  portions. 

XII.  Item,  That  every  honsholder  paying  ten  shillings  rent  or  above* 
shall,  for  hhn  or  herself,  be  discharged  of  their  four  otTering  days:  but  his 
wife,  children,  servant,  or  others  of  their  family,  taking  the  rights  of  the 
church  at  Easter,  shall  pay  two-pence  for  their  four  offering  days  yearly, 

■  XIII.  Provided  always,  and  it  is  decreed,  that  if  any  house  or  houses 
which  hath  been  or  hereafter  shall  be  let  ten  for  ten  shillings  rent  by  year, 
or  more,  be  or  liath,  at  any  time  within  eight  years  last  passed,  or  hereafter 
shall  be  divided  and  leased,  into  small  parcels  or  members,  yielding  less 
yearly  rent  than  ten  shillings  by  the  year:  that  tlfen  the  owner  or  owners, 
if  he  or  they  dwell  in  any  part  of  such  house,  or  else  the  principal  lessee 
and  lessees,  if  the  owner  or  owners  do  not  dwell  in  some  part  of  the  same, 
shall  from  henceforth  pay  for  his  or  their  tithes  after  such  rate  of  rent  as 
die  same  house  was  accustomed  to  be  letten  for,  before  such  division  or  di- 
viding into  parts  or  members  5  and  the  under  farmer  and  farmers,  lessee  and 
lessees,  to  be  discharged  of  all  tithes  for  sucli  small  parcels,  parts,  or  mem- 
bers, rented  at  less  yearly  rent  than  ten  shillings  by  year,  without  fraud  or 
covin,  paying  two-pence  yearly  for  four  ofiering-days. 

XIV.  Provided  always,  and  it  is  decreed,  that  for  such  gardens  as  apper* 
tain  not  to  any  mansion  house,  and  which  any  perspn  or  persons  holdeth  or 
shall  hold  in .  his  or  their  hands  for  pleasure,  or  to  his  own  use;  that  the 
then  person  so  holding  the  same  shall  pay  no  tithes  for  the  same :  but  if  any 
person  or  persons,  which  holdeth,  or  shall  hold  any  such  garden,  containing 
half  an  acre  or  more,  doth  or  shall  make  any  yearly  profit  thereof  by  way  of 
sale ;  that  then  he  or  they  shall  pay  tithes  for  the  same,  after  such  rate  of 
his  rent,  as  is  herein  first  above  specified. 

XV.  Provided  also,  that  if  any  such  gardens  now  being  of  the  quantity  of  . 
balf  an  acre,  or  more,  be  hereafter  by  fraud  or  covin  divided  into  less  quau« 
iity  or  quantities,  then  to  pay  tithe  according  to  the  rate  abovesaid. 
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XVT.  Provided  alwiys^  that  this  decree  shall  pot  extend  to  thehdasetef 
great  men,  or  noble  men^  kept  in  their  own  bands  and  not  Ictten  ibr  anj 
rent,  whidi  in  times  past  hath  paid  no  tithes,  se  long  as  tbe^  ^ail  so  con- 
tinae  unletten :  nor  to  any  halls  of  crafts  or  companies,  so  long  as  they  be 
kept  unletten,  so  that  the  same  halls  in  times  past  have  not  used  to  paj  dfsf 
tithe*. 

XVir.  Provided  always,  and  it  is  decreed,  that  this  prefsent  order  and 
decree  shall  not  in  anywise  extend  to  bind  or  charge  any  shedji,  stabfes, 
cellars,  timber  yards,  ne  teinter  yards,  which  were  never  parcel  of  tssf 
dwelling-house,  ne  appertaining  or  belonging  to  any  dwellmg-house,  ne 
have  been  accustomed  to  pay  any  tithes;  out  that  the  said  citizens  and  in- 
habitants shall  thereof  be  quit  of  payment  of  any  tithes,  as  il  hath  beea 
used  and  accustomed. 

XVIlf.  Provided  also,  and  it  b  decreed,  that  where  less  sum  than  after 
vixteen-penee  halfpenny  in  the  ten  shillings  rent,  or  less  sum  than  two  shii- 
lings  nine  pence  in  the  twenty  shillings  rent,  hath  been  aceostoaoed  to  be  . 
paid  for  tithes  j  that  then  in  such  places  the  said  citizens  and  inhabit^its  shall 
pay  but  only  after  such  rate  as  hath  been  acctutomed. 

XIX.  Item,  It  is  also  decreed,  that  if  any  variance,  cootrDversy,  or  stril^ 
do  or  shall  hereafter  afise  in  the  said  city  for  non-payment  of  any  tithes;  er 
if  any  variance  or  doubt  arise  upon  the  true  knowledge  or  division  of  aj 
rent  or  tithes,  within  the  liberties  of  the  said  city,  or  of  any  extent  or  as> 
sessment  thereof,  or  if  any  doubt  arise  upon  any  other  thing  oontaioed 
within  this  decree;  that  then  upon  complaint  made  by  the  pvty  grieved,  to 
the  mayor  of  the  city  of  London  for  the  time  being,  the  said  mayor,  by  the 
advice  of  councel,  shall  call  the  said  parties  before  him,  and  make  a  fioal 
end  in  the  same,  with  costs  to  be  awarded  by  the  discretion  of  the  said 
mayor  and  his  assistants^  according  to  the  intent  and  purport  of  this  pie- 
sent  decree. 

XX:  And  if  the  said  mayor  make  not  an  end  thereof  within  two  months 
after  complaint  to  him  made,  or  if  any  of  the  said  parties  find  themsehes 
aggrieved,  that  then  the  lord  chancellor  of  England  for  the  time  being, 
upon  complaint  to  him  made  within  three  months  then  next  following,  shall 
make  an  end  in  the  same,  with  such  costs  to  be  awarded  as  shall  be  thought 
convenient,  according  to  the  intent  and  purport  of  the  said  decree. 

XXI.  Provided  always,  that  if  any  person  or  persons  take  any  tenement 
far  a  less  rent  than  it  was  accustomed  to  be  letten  for,  ^  reason  of  great 
ruine  or  decay,  brennlng,  or  such  like  occasions  or  misfortunes;  that  then 
such  person  or  persons,  his  executors  or  assigns,  shall  pay  tithes  only  after 
the  rate  of  the  rent  reserved  in  bis  or  their  lease,  and  none  otherwise,  as 
the  sacae  lease  shall  endure. 

No.  XXX.— P.  167- 

13  Eliz.  cap.  10.  A.  D.  1570. 

Fraudulent  Veedi  made  %f  Spiritual  Peritm$  to  defeat  thnr  Successors  ^Rc* 

medy/^r  DikfridatUMitkallbeToid,  &c. 

'  Where  divers  and  sundry  ecclesiastical  persons  of  this  realm,  being  en* 
'  dowed  and  possessed  of  ancient  palaces,  mansion-houses^,  and  other  edificci. 
'  and  buildings,  belongingto  their  ecclesiastical  benefices  or  liviiigs,  bare 

*  oi  late  years  riot  only  suffered  the  same  for  want  of  due  reparation  paK^^j 

*  to  run  to  great  rum  and  decay,  and  in  some  part  utterly  to  611  down  to 
'  the  ground,  converting  the  timber,  lead  and  stones  to  their  own  beot£t 
^  and  commodity ;  but  ^so  have  ma/dt  deeds  of  gift,  colourable  alienaiion^ 
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'  ind  .other  conveyancea  of  like  effect^  oftbejr  goods  and  chattels  ip  their 
^  Hv^ds-titne^  tb  the  intent  and  of  purpose^  after  their  deaths,  to  defeat  and 
^  deflsiud  tfaeif  soccessors  of  such  just  actions  and  remedies  as  otherwise 
^  they  niight  and  should  have  had  for  the  same  against  their  executors  orad« 

*  ministratofs  of  their  goods,  by  the  laws  ecclesiastical  of  this  realm,  to  tho^ 
'  great  defacing  of  the  state  ecclesiastical,  and  intolerable  charges  of  their 
'  successors,  and  evil  precedent  and  example  for  others^  if  speedy  remedf 
'be  not  provided  :' 

II.  Be  it.  tlierefore  enacted  by  the  queen^s  most  excellent  majesty,  the 
lords  spiritual  and  temporal,  and  the  commons,  in  this  present  parliament 
assembled,  and  by  the  authority  of  the  same,  that  if  any  archbishop^  bishop^ 
ctean,  archdeacon,  provost,  treasurer,  chaunter,  chancellor,  prebendary,  or 
any  other  having  any  dignity  or  olHce  in  any  cathedral  or  collegiate  church 
"odthin  this  resdm  ;  or  if  any  parson,  vicar,  or  other  incumbent  of  any  ecde- 
fiastical  living  whereunto  do  belong  any  house  or  houses,  or  other  buildings^ 
which  by  law  or  custom  he  is  bound  to  keep  and  maintain  in  reparation ; 
do  from  henceforth  make  any  deed  or  deeds  of  gift  or  alienation,  or  other 
like  conveyances  of  his  moveable  goods  or  chattels,  to  the  intent  and  pur- 
pose aforesaid  -,  that  then  the  successor  and  successors  of  him  tb^  shall 
make  such  deed  or  deeds  of  gift  or  alienation,  shall  and  may,  commeace 
suit,  and  have  such  remedy  in  any  court  ecclesiastical  of  thi3  realm  compe- 
tent for  the  matter  against  him  or  them  to  whom  such  deed  or  deeds  of  gift 
or  alienation  shall  be  so  made,  for  the  amendment  and  reparation  of  so 
much  of  the  said  dilapidations  and  decays,  or  just  recompence  for  the  samoj^ 
aa  bath  happened  by  his  fact  or  default,  in  &uch  sort  as  he  might,  6houl4 
or  ought  lawfully  to  have,  if  he  or  they  to  whom  such  de«d  or  deeds  of  gift 
or  alienation  shall  be  so  made,  were  executor  or  executors  of  the  testament, 
and  last  will  of  him  that  made  such  deed  or  deeds  of  gift  or  alienatioB,  or 
were  administrator  or  administrators  of  his  goods  or  chattels ;  any  iaw,  pus* 
tonn  or  other  thing  to  the  contrary  iaany  wise  notwithstanding. 

II  [.  *  And  for  that  long  and  unreasonable  leases  made'  by  colleges^  daana 
'  and  chapters,  parsons,  vicars,  and  other  having  spiritual  pronuxions,  be 
'  the  chlefisst  causes  of  the  dilapidations  and  the  decay  of  all  spiritual  Uving4 
'  and  hospitality,  and  the  utter  impoverishing  of  all  successors  incumbenta 

*  in  the  same  j'  be  it  enacted  by  the  authority  aforesaid,  that  (rom  henceforth 
all  leases,  gifts,  grants,  feoffments,  conveyances  or  estates,  to  be  made, 
had,  done,  or  suffered  by  any  master  and  fellows  of  any  college,  dean  and 
chapter  of  any  cathedral  or  collegiate  church,  master  or  guardian  of  any 
hospital,  parson,  vicar,  or  any  other  having  any  spiritual  or  ecclesiastical 
Jiving',  or  any  houses,  lands,  tithes,  tenements  or  other  hereditamej^^,  be- 
ing any  parcel  of  the  possessions  of  any  such  college,  cathedral  church,  chap- 
ter,  hospital,  parsonage,  vicarage  or  other  spiritual  promotion,  or  any  ways 
appertaining  or  belonging  to  the  same,  or  any  of  them,  to  any  person  or 
persons,  bodies  politick  or  corporate,  (other  than  for  the  term  of  one  and 
twenty  years,  or  three  lives,  from  the  time  jls  any  such  tease  or  grant  ^hall 
be  made  or  granted,  wherenpon  the  accustomed  yearly  reiit  or  more  slmll  be 
reserved  and  payable  yearly  during  the  said  term)  shall  be  utterly  v^id  and 
of  tione  effect,  to  all  intents,  constructions  and  purposes  j.  any  law^  custom 
W  usage  to  the  contrary  any  ways  notwithstanding.      .     . 

IV.  Provided  nevertheless,  and  be  it  enacted  by  the  authority  afoiesaid, 
thaC^tbis  act)  nor  any  thing  therein  contained,  shall  be  taken  or  construed 
to  malce  good  any  lease  or  other  grant  .to  be  made  by  any  such  college  or 
collegiate  churchw}thinei.th^i:b^  ooth  the  uiuversities  of  Oxford  aaduam'^ 
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hridge,  or  elsewhere  within  the  realm  of  England,  £x  wore  jean  than  are 
limited  bj  the  private  statutes  of  the  same  college. 

V.  Provided  always^  that  this  act  shall  not  extend  to  anj  lease  hereaAer 
to  be  made  upon  surrender  of  any  lease  heretofore  made,  or  by  reason  of 
any  covenant  or  condition  contained  in  any  lease  heretofore  made,  and  now 
continuing,  so  that  the  lease  to  be  made  do  not  contain  more  yean  than 
the  residue  of  the  years  of  the  former  lease  now  continuing  sbaU  be  at  the 
time  of  such  lease  hereafter  to  be  made,  nor  any  less  rent  than  is  reserved 
in  the  said  former  lease.  [4  Co.  120.  5  Co.  14.  continued  by  1  Jac.  I.  c. 
^.  &  21  Jac.  I.  c.  28.  to  the  end  of  the  next  sessions  of  parliament,  and 
Airther  continued  by  l6Car.  I.  c.  4. 

13  Eliz.  cap.  20.  A.  D.  1570. 

Jn  Act  touching  Leases  of  Benefices,  and  other  Ecclesiastical  Livings  with 

Cure, 

I.  That  the  livings  appointed  for  ecclesiastical  ministers  may  not  by  cor- 
rupt and  indirect  dealings  be  transferred  to  other  uses,  be  it  enacted  by 
the  authority  of  this  present  parliament!  that  no  lease  after  the  fifteenth  .day 
of  May  next  following  the  beginning  of  this  parliament,  to  be  made  of  any 
benefice  or  ecclesiastical  promotion  with  cure,  or  any  part  thereof,  and  ntft 
being  impropriated,  shall  endure  any  longer  than  while  the  lessor  shall  be 
ordinarily  resident  and  serving  the  cure  of  such  benefice  without  absence 
above  fourscore  days  in  any  one  j^ear,  but  that  every  such  lease,  so  soon  as 
it  or  any  part  thereof  shall  come  to  any  possesaon  or  us«  above  forbidden, 
or  immediately  upon  such  absence,  shall  cease  and  be  void :  and  the  in- 
cumbent so  ofiending  shall  for  the  same  lose  one  year's  profit  of  his  said 
benefice,  to  be  distributed  by  the  ordinary  among  the  poor  of  the  parish : 
and  that  all  chargings  of  such  benefices,  with  cure  hereafter  with  any  pen- 
sion, or  with  any  profit  out  of  the  same  to  be  yielded  or  taken,  hereafter 
to  be  made,  other  than  rents  to  be  reserved  upon  leases  hereafter  to  be 
made  according  to  the  meaning  of  this  act,  shall  be  utterly  void. 

II.  Provided,  that  every  parson  by  the  laws  of  this  realm  allowed  to  have 
two  benefices,  may  demise  the  one  of  them  upon  which  he  shall  not  then 
be  most  ordinarily  resident,  to  his  curate  only,  that  shall  there  serve  the 
cure  for  him  -,  but  such  lease  shall  endure  no  longer  than  during  such  ca- 
rate's  residence,  without  absence  above  forty  days  in  any  one  year :  this 
act  to  continue  to  the  end  of  the  next  parliament.  [3  Car.  c.  4.  made  per- 
petual.    Note,  that  m  this  statute,  these  words  (so  soon  as  it  or  any  part 

'  thereof  shall  come  to  any  possession  or  use  above  forbidden^  or)  axe  repeal^ 
ed.    14£liz.  c.  11.  s.  14.} 

14£liz.  c.  II.  A.  D.  1574. 

An  Act  ^  or  the  Continuation,  Explanation,  Pctfecting  aud  Enlarging  ofditers 

Statutes. 

XI.  '  And  where  also  in  the  said  parliament  begun  and  holden  at  /Jetf* 
'  minster  the  said  second  day  of  April,  there  was  also  one  other  act  and  st>- 
'  tute  made  for  the  avoiding  of  some  leased,  in  certam  cases,  to  be  made  of 
'  ecclesiastical  promotions  with  cure,  intituled.  An  Act  touching  Leases  (/ 
'  Benefices  and  kcclesiastical  Livings  vdth  Cure;  which,  act  was  likewise 
'  made  to  continue  to  the  end  of  the  next  parliament. 

XIII.  '  And  where  in  the  statute  made  in  the  thirteenth  year  of  the 
'  queen's  majesty*s  reign,  intituled,  *itfii  Act  for  the  Reciving  and  Contimh 
*  once  of  certain  Statutes,  is  contained  one  Prwiso^  That  the  aaid  act  con* 
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'  eerniiig  tii6  avoiditig  of  foreign  wares  made  by  handicraftsmen  beyond  tho 
'  seas^  or  any  clause^  article,  or  meaning  therein  eontained^  should  not  in 

*  any  wise  extend  or  be  prejadickd  to  any  intercourse  or  treaties  of  any  in- 

*  tercourse  then  standing  in  force,  had  or  made  between  the  progenitors  of 
'  the  queen*s  majesty^  or  her  highness,  and  any  others :  Now  for  good  con* 
'  siderations  and  specially  that  strangers  may  not  be  at  liberty,  and  the 

*  queen*s  majesty*s  natural  subjects  restrained,*  Be  it  enacted,  that  the  said 
proviso,  and  every  clause,  article  and  matter  therein  contained^  shall  from 
henceforth  be  repealed  and  utterly  void. 

XIV.  '  Provided  also,  and  be  it  enacted  that  these  words,  ^  [So  soon  as 
'  it  or  any  part  thereof  shall  come  to  any  possession  or  use  above  forbidden, 

*  or]*  which  words  are  contained  in  the  said  statute  made  in  the  said  thir. 
teenth  year,  touching  leases  of  benefices,  and  other  ecclesiastical  livings 
with  cure,  shall  not  be  revived  by  this  act  but  remain  discontinued,  and 
shall  from  henceforth  be  omitted  out  of  the  said  act ;  any  thing  in  the  said 
act,  or  in  this  act  to  the  contrary  notwithstanding* 

XV.  *  And  where  sundry  evil-disposed  persons  have  defrnuded  the  trna. 
^  meaning  of  the  'said  last  mentioned  statute  made  in  the  said  thirteenth 
'  year,  by  bonds  and  covenants  of  suffering  other  persons  to  enjoy  ecclesi- 
'  astical  livings,  and  the  fruits  thereof,  for  that  such  bonds  and  covenants 
'  are  not  in  law  taken  to  be  leases,  although  indeed  they  amount  to'  as 

*  much }'  Be  it  therefore  enacted,  that  all  bonds,  contracts,  promises,  and 
covenants  hereafter  to  be  made  for  sufJFeriog  or  permitting  any  person  toen« 
joy  any  benefice  or  ecclesiastical  promotion  with  cure,  or  to  take  profits  or 
fruits  thereof,  other  than  such  bonds  and  covenants  as  shall  be  made  for 
assurance  of  any  lease  heretofore  made,  shall  be  to  all  intents  and  purposeg 
adjudged  of  such  force  and  validity  and  not  otherwise,  as  leases  by  me  same 
persons  made  of  such  benefices  and  etdesiastical  promotions  with  cure. 

XVI.  And  be  it  further  declared  and  enacted,  that  all  leases,  bonds,  pro- 
mises and  covenants  of  and  concerning  benefices  and  ecclesiastical  livings 
with  cure,  to  be  made  by  any  curate,  shall  be  of  no  other  nor  better  force, 
validity  or  continuance,  than  if  the  same  had  been  made  by  the  beneficed 
person  himself  that  demised,  or  shall  demise  the  same  to  any  such  curate. 

XVII.  '  And  where  in  one  other  act  made  in  the  said  thirteenth  year,  in- 

*  tituled.  An  Act  against  frauduttnt  Gifti,  to  the  Intent  to  defeat  JDilapida^ 
<  tions  of '  Ecclesiastical  JUvings,  and  for  Leases  to  be  granted  by  Collegiate 

*  Churches,  there  is  one  branch  to  avoid  certain  leases  to  be  made  by  masters 
'  and  fellows  of  colleges*  deans,  and  chapters  of  cathedral  or  collegiate 
'  churches,  masters  or  guardians  of  anv  hospital,  or  by  any  parson,  vicar  or 

*  any  other,  having  any  spiritual  or  ecclesiastical  living  ;*  Be  it  enacted,  that 
the  said  branch,  nor  any  thing  therein  contained,  shall  not  extend  to  any 

frant,  assurance,  or  lease  of  any  houses  belonging,  to  any  the  persons  or  bo* 
ies  polititick  or  corporate  aforesaid,  nor  to  any  groonds  to  such  houses  ap- 
pertaining, which  hyuses  be  situate  in  any  city,  borough,  town  corporate  or 
market- town,  or  the  suburbs  of  any  of  them,  hot  that  all  such  houses  and 
grounds  may  be  granted,  demised  and  assured,  as  by  the  laws  of  this  realm^ 
and  the  several  statutes  of  the  said  coUeges,  cathedral  churches  and  hospi- 
tals, they  {awfully  might  have  been  before  the  making  of  the  said  statute, 
or  lawfully  might  be  if  the  said  statute  were  not  5  so  always  that  such 
bouse  be  not  the  capital  or  dwelling-house  used  for  the  habitation  of  th« 
persons  aforesaid,  not  have  ground  to  the  same  belonging  above  the  quan- 
tity often  acres ;  any  thing  in  the  said  act  to  the  contrary  notwithstanding, 

XVIII.  And  be  it  further  enacted,  that  all  sums  of  money  hereafter  to 
Vc  recovered,  for  or  in  name  of  dilapidations,  by  sentence,  composition  or 
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otherwiie»  shall  within  two  yoars  after  such  fecei|yt  be  tnilj  mployei  vtptm 
the  baildiogs  and  reparations,  in  respect  whereof  such  money  far  dilapida- 
tions shall  be  paid ;  on  pain  that  eveiy  person  so  receiviog  and  not  imploj* 
ing  as  aforesaid^  shall  forfeit  double  as  much  as  so  shall  be  by  hicn  receiTsd 
and  not  imployed ;  the  which  forfeiture  shall  be  to- the  use  of  the  queen's 
Oiajesty,  her  heirs  and  successors. 

XIX.  Provided  always,  and  be  it  enacted,  that  no  lease  shall  be  pennit- 
ted  to  be  made  by  force  of  this  act,  in  reversion,  nor  wichont  reacsving  tbe 
accustomed  yearly  rent  at  the  least,  nor  without  charging  the  leasee  with 
the  reparations,  nor  for  longer  term  than  forty  years  at  the  moat ;  nor  anj 
housea  shall  be  penmtted  to  be  aliened,  unless  that  in  recompenoe  thereaf 
there  shall  be  afore,  with  or  presently  after  sueh  alienation,  good,  lawfid 
and  sufficient  assurance  made  in  fee-simple  absolutely  to  such  coUegee, 
houses,  bodies  politick,  or  corporate,  and  their  successor,  of  lands  of  ss 
good  value,  and  of  as  great  yesriy  value  at  the  least,  as  so  shall  be  aliened  ^ 
any  statute  to  the  contrary  notwithstanding. 

XX.  *  And  forasmuch  as  all  the  same  several  acts  and  statutes  aqd  everf 

*  of  them  do  seem  good,  beneficial  and  needfol  to  be  further  condnued,  for 

*  the  weal  and  profit  of  this  realm,*  Be  it  therefore  now  enacted,  by  tbe 
queen's  moat  excellent  majesty,  with  tlie  assent  of  the  lords  spiritual  and 
temporal,  and  the  commons,  in  this  present  parliament  assembled,  aod  by 
«the  authority  of  the  same,  that  the  same  several  acts  and  statutes  and  every 
of  them,  and  all  and  every  article,  clause  and  sentences,  inthemandeveqr 
of  them  contained,  shall  continue,  be  and  indure  in  ftdl  force  and  efkci 
«ndl  theend  of  the  next  parliament.    39  £1.  c»  16. 
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29  and  2S  Car.  IL  c.15.  A.  D.  1070. 

Jn  Act/or  the  better  Settlement  of  the  Maintenance  of  the  Panorn,  Vtettn, 
and. Curates,  in  the  Parishes  of  Ihe  Cittf  of  London,  burnt  by  the  kte 
dreadful f  re  there* 

'  HWIfixtaft  the  tithes  in  the  city  of  London  were  levied  and  paid  with 
'  great  ineqnidity,  and  are  since  the  late  dreadfpl  fire  there,  in  tbe  it- 
'  building  of  the  same,-  by  taking  away  of  some  houses,  altering  the  fo«p- 
'  dations  of  many,  and  the  new  erecting  of  others,  so  disordered^  that  in 
'  case  tbeyshould  not  for  the  time  to  come  be  reduced  to  a  certainijt  masy 
'  controversies  and  suits  of  law  might  thence  arise :'  be  it  enacted  by  tke 
king's  most  excellent  majesty,  by  and  with  the  advice  and  oonaent  of  tbe 
lor^.  spiritual  and  temporal,  and  the  commons,  in  this  present  parliameDt 
assembled,  and  by  the  authority  of  the  same,  that  the  annual  certain  tithes 
.  of  all  and  every  parish  and  parishes  within  the  said  city  of  London^  and  the 
liberties  thereof,  whose  churches  have  been  deniojished,  or  in  part  ccmsush 
.pd'by  tbe  late  fire,  and  which  said  parishes  by  virtue  of  an  act  of  thia  pre^ 
aent  parliament,  intituled,  Jn  additional  act  for  the  rebuilding  ^  the  dd$^ 
I^ondon,  uniting  of  parishes,  .and  re^bmldingof  the  caihedmand  juirocM 
fh^rches  within  the  said  city,  remain  and  continue  single,  as  heretofooe  thejf 
w^pe,  or  are  by  the  said  act  annexed  or  united  into  one  parisli  respectively, 
aball  be  as  followeth  :  (that  is  to  say,)  the  annual  certain  tithes^, (M:.si;)oiaf 
.mpney  in  lieu  of  tithes. 

I][,  1.  Of  the  parish  afJIhaUoKS,  Lumbard^reet,  (mfi  hundred  and  t(m 
pounds,  cxiL 

2.  Of  St.  Barlhohmew  Exchange,  one  hondred  pounds^  c  U 

3.  Of  St  Bridget,  alias  Bride^  one  hundred  and  twenty  pounds,  cxxL 
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^.  Of  $t.  Bmnet  Finch,  one  hundred  pounds^  c  /•' 

5.  Of  St.  Michael,  Crooked-lane,  one  hundred  pounds,  c/« 

6.  Of  St.  Christopher,  one  hundred  and  twenty  poundft^  cxz  U 

7.  Of  St.  Di(iir;«  Backehurch,  one  hundred  and  twenty  poniidt»  cxx  it 

8.  Of  St.  Dufut/m  in  the  east,  two  hundred  pounds,  cc  /. 

9.  Of  St.  James  Gariick  Htfthe,  one  hundred  pounds,  c  /. 

10.  Of  St.  Michael,  ComhiU,  one  hundred  and  forty  pounds,  cxl  /. 

11.  Of  St  Michael,  Basmham,  one  hundred  thirty  and  two  pounds  and 
•leven  shillings,  cxxxii  /.  xi  «. 

12.  Of  St.  Margaret,  Lothhury,  one  hundred  pounds,  c  /. 

13.  Of  St.  Mary,  Aldermanhury,  one  hundred  and  fifty  pound9,  cl  U 

14.  Of  St.  Martin,  Ladgate,  one  hundred  and  sixty  pounds,  dx  /• 

15.  Of  St.  Pettr,  ComhiU,  one  hundred  and  tea  pounds,  ex  /. 

\6.  Of  St.  Stephen,  Coleman'Street,  one  hundred  and  ten  pounds,  cx^ 

17.  Of  St.  Sepulchre,  two  hundred  pounds,  cqL 

18.  OfAlhalhws,  Bread-street,  and  St.  Jifhn  EvaiigeUst,  one  bandied 
and  forty  pounds,  cxl  /. 

.    19*  Of  JlhaUaws  the  Great,  and  Alhallow  the  Lets,  two  bandied  pouods* 
cc  /. 

-   20.  Of  St.' A&a/t,  Wood-street,  and  St.  Obvef,&/ver-j/ree/,  one  hundred 
and  seventy  pounds,  clxx  /. 

21.  Of  St.  Anne  and  Agnes,  and  St.  John  Zachaty,  one  hundred  and  £artf 
pounds,  cxW. 

22.  Of  St.  Augustine  and  St.  Fidth,  one  hundred  seventy  and  two 
pounds,  cUxii  /. 

"^S.  Of  St.  AndrexB,  Wardrobe,  and  St.  Anne,  Black/ryers,  one  hundred 
and  forty  pounds,  cxl  /. 

24.  Of  St.  Aniholin,  and  St.  John  Baptist,  one  handled  and  twenty 
pounds,  cxxi. 

25..  Of  St.  Bennet,  Gracechurch,  and  Si.  Leonard,  Esstdeap,  one  bundled 
and  forty  pounds,  cxl  /. 

26.  Of  St.  Bennet,  FauVs-wharf,  and  St.  Veters,  FauCs-wharf,  one  faim^ 
dred  pounds,  c  /. 

27.  Of  Christ  Church,  and  St.  J^eonard,  Foster^lane,  two  hundred  pounds^ 
cc/. 

28.  Of  St.  Edmond  the  King,  and  St.  Nicholas  Aeons,  one  hundred  and 
eighty  pounds,  clxxx  /. 

29-  Of  St.  George,  Botolph4ane,  and  St.  Botolph,  BilUngsgaie,  one  huti* 
dred  and  eighty  pounds,  clxxx  /. 

30.  Of  St.  Lawrence,  Jewry,  and  St;  Magdalen,  MUk'Street,  one  bandied 
and  twen^  pounds,  cxx  /. 

31.  Of  St.  Magnus,  and  St.  Margaret,  New  Fish-street,  one  hundred  and 
aeventy  pounds,  clxx  /. 

52.  Of  St.  Michael  Royal,  and  St.  Martin  Vintry,  one  hundred  and  forty 
p6unds,  cxl  /. 

33.  Of  St.  Matthew,  fridaystreet,  and  St.  Feter,  Cheap,  one  handred 
and  fifty  pounds,  cl/. 

34.  Of  St.  Margaret,  Fattons,  and  St.  Gabriel,  Fenchurch,  one  hutKired 
and  twenty  pounds,  cxx  /. 

35.  Of  St.  Mary  at  Hill,  and  St,  Andrew  Hubbard,  two  hundred  pounds^ 
ce  /. 

36.  Of  St.  Marv  Woolnoth,  and  St.  Mary  Woolchurch,  one  hundred  and 
sixty  pounds,  clx  if. 
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37.  Of  St  Clemenf,  Eastcheapf  and  St,  Martin  Orgars,  one  hundred  an j 
fbrtj  pounds,  cxl  /. 

38.  Of  St.  Manf,  Ahchunh,  and  St  Laxcrencc,  Pountney,  one  hflndfcd 
and  twenty  pounds,  cxx  /. 

39-  Of  St,  Mary,  Aldermary,  and  St.  Tkomm  Apostles,  one  hundred  and 
fiftj  pounds,  cl  /. 

40.  Of  St.  Mary  k  Bow,  St.  Pancras,  Soper-lanCy  and  AlAallowi^  Honey* 
lane,  two  hundred  pounds,  cc  /. 

41.  Of  SU  Mildred,  Poultry,  aod  St.  Mary,  Cole  Church,  one  hundred  and 
leventj  pounds,  clxx  /. 

43.  Of  St.  Michael,  Wood-street,  and  St.  Mary,  Staining,  one  hundred 
pounds^  c/. 

43.  Of  St  Mildred,  Bread-ttreet,  and  St.  Margaret,  Moses,  one  hundred 
and  thirty  pounds,  cxxx/. 

,    44*  di  St.  Michael,  Queenhyth,  and  Trinity,  one  hundred  and  sixty 
pounds,  clx/. 

45.  Of  8t  Magdalen,  Old  Tish'Street,  and  St  Gregory,  one  hundred  and 
twenty  pounds,  cxx  /. 

46.  Of  St.  Mary,  Somerset,  and  St  Mary,  Mounthaw,  one  hundred  and 
ten  pounds,  ex  /. 

47.  Of  St  Nicholas,  Cole  Abby,  and  St.  Nicholas,  Olaves,  one  hundred 
and  thirty  pounds,  cxxx  /. 

48.  Of  St.  Olave,  Jewry,  and  St.  Martin,  Ironmonger-lane,  one  hundred 
and  twenty  pounds,  cxx  /. 

49.  Of  St.  Stephen,  WaOnrook,  and  St  Bcnnet,  Sheerhogg,  one  hundred 
pounds,  c  /. 

50.  Of  St.  Swythin,  and  St  Mary,  Bothaw,  one  hundred  and  fohj 
pounds,  clx  I, 

51«  Of  St.  Vedast,  alias  Posters,  and  St.  Michael,  Quern,  one  hundred 
and  sixty  pdunds>  clx  /. 

III.  Which  respective  sums  of  money  to  be  paid  in  lieu  of  tithes  widun 
the  said  respective  parishes,  and  assessed  as  herein-after  is  directed,  shall  be, 
and  continue  to  be  esteemed,  deemed,  and  taken,  to  all  intents  and  pur- 
poses, to  be  the  respective  certain  annual  maintenance  (over  and  abo?e 
glebes  and  perquisites,  gifts  and  bequests,  to  the  respective  parson,  vicar, 
and  curate,  of  any  parish  for  the  time  being,  or  to..bls  or  their  respective 
successors,  or  to  other  persons  for  his  or  their  use)  of  the  said  respective 
parsons,  vicars,  and  curates,  who  shall  be  legally  instituted,  inducted,  and 
admitted  into  the  respective  parishes  aforesaid. 

IV.  And  that  the  said  several  sums  of  money  for  tithes,  may  be  more 
equally  assessed  upon  the  several  houses,  buildings,  and  all  other  heredita' 
nients  whatsoever,  within  all  the  said  respective  parishes ;  be  it  enacted  br 
the  authority  aforesaid,  that  the  alderman  of  such  respective  ward  or  wans 
within  the  said  city,  wherein  any  of  the  said  parishes  respectively  lie,  and 
his  er  their  deputy  or  deputies,  and  the  common  conncil-men  of  such  re* 
spective  ward  or  wards,  with  the  churchwardens,  and  one  op  more  of  the 
parishioners  of  such  respective  parish,  wherein  the  maintenance  aforesaid  is 
respectively  to  be  assessed,  to  be  nominated  by  such  respective  Mettdsat, 
deputy,  common-councflmen,  and  churchwardens,  or  any  five  of  them, 
whereof  the  ddderman  or  his  deputy  to  be  one,  shall  at  some  convenient 
and  seasonable  time  befoie  the  twentieth  day  of  May,  in  the  year  of  our 
Lord  God  one  thousand  six  hundred  and  seventy-one,  assemble  and  mert 
together  in  some  convenient  place  within  every  of  the  respective  parishes, 
in  such  respective  ward  whtrcin  the  maintenance  aforesaid  is  to  be  assessed ; 
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und  they  or  the  major  part  of  them  so  assembled^  shall  proportionably  assess 
upon  all  hoases*  shops,  warehouses,  and  cellars,  wharfs,  keys,  cranes,  wa^ 
ter-houses,  (which  water-houses  shall  pay  in  their  respective  parishes  where 
they  stand,  and  not  elsewhere,)  and  tofts  of  ground,  (remaining  unbuilt,) 
and  all  other  hereditaments  whatsoever,  (except  parsonage  and  vicarage 
houses,)  the  whole  respective  sum  by  this  act  appointed,  or  so  much  of  iC 
as  is  more  than  what  each  impropriator  u  by  this  act  enjoyned  respectively 
to  aUow,  in  the  most  equal  way  that  the  said  assessors,  according  to  the 
best  of  their  judgments,  can  make  it ;  which  said  a.ssessment8  shall  be 
made  and  finished  before  the  four  and  twentieth  day  of  July  then  next  en«^ 
suing* 

V.  And  be  it  fiirther  enacted  by  th^  authority  aforesaid,  that  if  any  va« 
nance  or  doubt  shall  happen  or  arise  about  any  sum  so  assessed  as  aforesaid, 
or  that  any  parishioner  or  parishioners,  or  owner  or  owners  of  any  house* 
shop,  warehouse,  or  cellar,  >yharf,  key,  crane,  water-house,  toft  of  ground* 
or  other  hereditament  within  any  of  the  said  parishes,  shall  find  himself  or 
themselves  aggrieved  by  the  assessing  of  any  sura  or  sums  of  money,  in 
manner  and  form  aforesaid,  that  then  upon  complaint  made  by  the  party  or 
parties  aggrieved,  to  the  lord  mayor  and  court  of  aldermen  of  the  said  city, 
within  fourteen  days  after  notice  given  to  the  party  or  parties  assessed,  of 
soch  assessment  n:^e,  the  said  lord  mayor  and  court  of  aldermen  summon- 
ing as  well  the  party  or  parties  aggrieved,  as  the  alderman  and  such  others 
as  made  the  said  assessment,  shall  hear  and  determine  the  same  in  a  sum- 
mary  way,  and  the  judgment  by  them  given  shall  be  final*  and  without 
appeal. 

yi.  Pronded  always,  and  be  it  enacted,  that  any  assessment  or  rate  to 
be  made  or  laid  by  virtue  of  this  act,  shall  or  may  in  all  or  any  the  parishes 
aforesaid,  in  like  manner,  be  reviewed,  or  altered,  or  laid  again  within 
three  months  aAer  the  twenty-fourth  day  of  June  one  thousand  six  hundred 
and  seventy-four,  according  to  the  aforesaid  rules,  and  any  such  assessment 
or  rate  shall  or  may  be  again  reviewed,  or  re-assessed,  within  three  months 
after  the  twenty-fourth  Ssiy  of  June,  in  the  year  of  our  Lord  one  thousand 
^six  hundred  eighty-one;  and  that  all  and  every  sueh  new  assessment  and 
rate  shall  be  liable  to  the  like  appeals,  as  aforesaid,  and  shall  be  coUected* 
levied,  and  paid,  as  any  other  assessment  or  rate  mentioned  in  this  act*  may 
or  ought  to  be. 

VII.  And  if  the  said  alderman,  deputy,  oommon-oouncilmen,  and  pa* 
rishioner  or  parishioners  so  appointed  as  aforesaid,  shall,  after  summons  and 
request  made  in  that  behalf  unto  them,  by  the  lord  mayor  and  court  of  al- 
dermen, or  the  incumbent  or  incumbents  of  any  of  the  said  respective  pa- 
rish or  parishes,  refuse  and  neglect  to  meet  and  make  such  assessments  as 
aforesaid,  then  it  shall  and  may  be  lawful  to  and  for  such  person  or  per** 
sons  as  shall  be  thereunto  authorized  and  required  by  the  said  lord  mayer 
and  court  of  aldermen*  to  make  such  assessment,  as  by  the  said  a]dernQeo> 
deputy,  common-councilmen,  churchwardens*  parishioner  or  parishioneni 
aforesaid*  should  or  ought  to  have  been  made. 

VIII.  And  be  it  forUier  enacted  by  the  authority  aforesai4*  that  the  said 
assessors  witiiin  ten  days  after  such  assessments  made*  and  ibe  respeotiv^ 
s^ppcals  (if  any  be)  determined,  shall  make  three  transcripts  thereof  in 
parchment,  cdhtaining  the  respecti^'e  sums  to  be  payable,  or  appointed  lo 
be  paid  out  of  all  and  every  the  premises  within  such  respective  parish*  and 
subscribe  the  same  under  their  hands*  and  within  twenty  days  after  such 
subscription*  as  aforesaid,  one  of  the  said  transcripts  shall  be  returned  to 
the  lord  mayor  of  the  city  of  London,  to  be  kept  and  preserved  by  theisajd 
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lord  toxf&t,  in  and  among  the  records  of  tbe  tatd  cit^»  for  a  perpetual  me- 
moriai  thereof;  and  another  of  the  laid  transcripU  shall  be  returned  into 
the  registry  <^  the  lord  bishop  of  London,  to  be  kept  and  preMr?ed,  m 
aforesaid ;  and  the  other  of  the  said  transcripts  shall  remain  and  be  heat  io 
the  yestrjr  of  such  respective  parbb»  for  a  perpetual  memorial,  as  atoie- 
aaid. 

IX.  And  for  the  surer  and  better  payment  of  the  said  respective  sums  of 
money  so  to  be  assessed  and  taxed  towards  the  raising  of  the  said  maiote- 
nance  of  the  respective  parsons,  vicari,  and  curates  of  the  said  respective 
parishes,  as  aforesaid :  be  it  further  enacted  by  tbe  authority  aforesaid,  that 
all  and  every  such  respective  sum  and  sums  of  mouey  so  to  be  assessed  sod 
taxed,  as  aforesaid,  towards  the  raising  of  the  said  maintenance  of  the  sakl 
respective  parsons,  vicars,  and  curates,  of  the  said  respective  parishes,  sbsU 
be  paid  to  the  said  respective  parsons,  vicars,  and  curates,  and  their  socces' 
sors  respectively,  at  the  four  most  usual  feasts,;  (that  is  to  say,)  at  the  an- 
nunciation of  the  blessed  virgin  Maryp  the  nativity  of  St.  Joiui  Bafditi,  tbe 
feast  of  St.  Michael  the  archangd,  and  the  nativity  of  our  Blessed  Saviour, 
or  within  fourteen  days  after  each  of  tbe  feasts  aforesaid,  by  equal  paj* 
ments ;  the  respective  payments  thereof  to  begin  and  commence  only  itvm 
•uch  time  and  times  as  the  incumbent  or  incumbents  of  soch  respective 
parish  shall  begin  to  officiate  or  preach  as  incumbent  or  parson  in  the  le- 
spective  church  belonging  to  sucn  respective  parish,  or  in  some  other 
convenient  place  or  places  in  such  respective  parish  or  parishes,  to  be  no- 
minated or  appointed  by  the  lord  bishop  of  London  for  the  time  being,  or 
by  the  archbiihop  of  Cantrrhury,  in  any  place  within  his  peodiars. 

X.  And  in  any  parish  or  parishes  where  any  impropriations  be,  be  it 
enacted  by  the  authority  aforesaid,  that  all  and  eveiy  the  impropriator  or 
impropriators  of  any  of  the  said  parishes,  shall  pay  and  allow  what  leaBy 
and  bona  Jide  they  have  used,  and  ought  to  pajr  and  satiafie  to  the  r»> 
apective  incumbent  of  such  respective  parish,  at  any  time  before  the  said 
late  fire,  and  the  same  shall  be  esteemed  and  computed  as  part  of  themaia^ 
•enance  of  such  incumbent ;  notwithstanding  this  act,  or  any  daoae  or  mat*' 
ier,  or  thing  therein  contained. 

XI.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  if  any  the 
inhabitants  in  any  respective  parish  or  parishes  as  aforesaid,  shall  or  do  Te> 
fuse  or  neglect  to  pay  to  the  respective  incumbents  aforesaid,  of  any  of  the 
aaid  respective  parishes,  any  sitln  or  sums  of  money  to  him  respectivelj 
payable,  or  appointed  to  be  paid  by  this  act,  or  any  part  thereof,  contrary  to 
the  true  intent  and  meaning  of  this  act,  (being  lawfully  demanded  at  tbe 
house  or  houses,  wharf,  key,  crane,  cellar,  or  other  premises,  wfacRout  tbe 
same  is  payable,)  that  then  it  shall  and  may  be  lawful  to  and  for  the  )aA 
mayor  of  the  city  of  London  for  the  time  being,  upon  oath  to  be  made  be-; 
lore  him  of  soch  refusal  or  neglect,  to  give  and  grant  out  w^anaats  for  the 
officer  or  person  appointed  to  collect  the  same,  with  the  assistance  of  a  ooa* . 
Stable  in  the  day-time,  to  levy  the  same  tithes  or  simis  of  moo^so  due, 
and  in  arrear  and  unpaid,  by  distress  and  sale  of  the  goods  of  tbe  pai^  ae 
parties  so  refusing  or  neglecting  to  pay,  restoring  to  the  owner  or  owocn 
the  overplus  of  such  goods,  over  and  above  the  said  arrears  of  the  said  oia-^. 
nies  so  doe  and  unpand,  and  the  reasonable  charges  of  making  such  dtstifii^  - 
which  he  is  to  deduct  out  of  the  monies  raised  by  sale  of  sodi  goods,    . 

XII.  Provided  always,  and  be  it  enacted,  that  in  case  the  lord  OMpo^ 
#r  court  of  aldermen,  shall  refuse  or  neglect  to  execute  any  of  the 
tive  powers  to  them  by  this  act  grai^ted,  or  to  perfonn  aU  ^d  evegr 
thing  relating  either  to  the  assessing  or  levying  of  the  respective  si 
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said^  as  they  are  by  this  act  aathorized  and  required  to  perfotm,  that  then 
it  shall  and  may  be  lawful  for  the  lord  chanoellour,  or  lord  keeper  of  t^e 
great  seal  of  Enf^land  for  the  ftne  being,  or  any  two  or  more  of  the  barons 
of  his  nlaje8ty*B  court  of  exchequer,  by  warrant  or  warrants  under  his  or 
their  respective  hands  and  seals,  to  do  and  perform  what  the  said  lord 
mayor  and  court  of  aldermen,  according  to  the  true  intent  and  meaning  of 
this  present  act,  might  or  ought  to  have  done,  and  by  such  warrant,  either 
to  fmpower  any  person  or  persons  to  make  the  respective  assessments  as 
aforesaid,  or  to  authorixe  the  respective  officers  or  persons  appointed  to  col- 
lect the  sums  aforesaid,  to  levy  the  'same  by  distress  and  sale  of  the  goods 
of  any  person  or  persoAs  that  shall  refuse  or  neglect  to  pay  the  same,  in 
manner  and  form  aforesaid. 

XIII.  Provided  always,  and  be  it  enacted,  that  where  any  of  the  parishes 
within  the  said  city  have,  since  the  late  fire,  by  death  or  otherwise,  become 
vacant,  the  surviving  or  remaining  incumbent  of  the  other  parish  thereto 
united,  or  therewith  consolidated,  shall  have  and  enjoy,  and  have  like  re- 
medy to  recover  the  tithes  hereby  settled'  to  be  paid,  as  if  he  had  been  ac- 
tually presented,  admitted,  instituted,  and  inducted,  into  both  the  said  pa- 
risha,  since  union  and  consolidation  thereof. 

XIV.  Provided  always,  that  no  court  or  judge  ecclesiastical  or  temporal, 
•hAU  hold  plea  of  or  for  any  the  sum  or  sums  of  money  due  and  owing,  or 
to  be  paid  by  virtue  of  this  act,  or  any  part  thereof,  other  than  the  persons 
hereby  authorized  to  have  cognizance  thereof;  nor  shall  it  be  lawful  to  or 
for  any  parson,  vicar,  curate,  or  incumbent,  to  convent  or  sue  any  person 
or  persons  iissessied  as  aforesaid,  and  refusing  or  neglecting  to  pay  the  same 
in  any  court  or  courts,  or  before  any  judge  or  judges,  other  than  what  are 
authorized  and  appointed  by,  this  act,  for  the  hearing  and  determining  of  the 
same,  in  manner  aforesaid. 

XV.  Provided  always,  that  it  shall  and  may  be  lawful  to  and  for  the 
warden  And  minor  canons  of  Saint  PauTs  church  London,  parson  and 
proprietors  of  the  rectory  of  Saint  Gregory  aforesaid,  to  receive  and 
enjoy  all  tithes,  oblations,  and  duties,  arising  or  growing  due  within  the 
said  parish,  in  as  large  and  beneficial  manner  as  formerly  they  have,  or 
lawfully  might  have  done ;  any  thing  herein  to  the  contrary  notwithstand- 
ing. 

NaXXXII.— P.  170. 

3  Wm.  IIL  chap.  3,  A.  D.  I691. 
'An  Act  for  the  better  aicertaimng  the  Tithes  of  Hemp  and  Flax. 

MQ^ttasr  the  sowing  of  hemp  and  flax  would  be  exceeding  beneficial  to 
England,  by  reason  of  the  multitude  of  people  that  are  and  v  culd  be  em- 
ployed in  the  manufacturing  of  those  two  materials,  and  iherefure  do  justly 
deserve  great  encouragement :  And  whereas  the  manner  of  tithing  hemp 
aikl  flax  is  exceeding  difficult,  creating  thereby  many  grievous,  chargeable, 
and  vexations  suits  and  animosities,  between  parsons,  vicars,  impropriators, 
aiid  their  parishioners,  for  remedying  whereof, 

'  n.  Be  it  enacted  by  the  king's  and  queen's  most  excellent  majesties,  by 
aifd  with  the  advice  and  consent  of  the  lords  spiritual  and  temporal,  and 
the  commons,  in  this  present  parliament  assembled,  and  by  the  authority  of 
the  same,  that  from  and  after  the  second  day  of  Februaty,  which  shall  be  in 
the  year  of  our  Lord  one  thotisand  six  hundred  and  ninety-one,  all,  and  all . 
manner  of  persons  that  shall  sow  or  cause  to  be  sown  any  hemp  or  flax,  in 
any  parkb  or  place  in  the  kingdom  of  England,  dominion  of  JVales,  and 
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town  of  Berwick-upon-Tweed,  shall  pay  or  cause  to  be  paid  to  every  parMi 
vicar,  or  impropriator  of  any  such  parish  or  place,  yearly  aiid  every  year, 
for  each  acre  of  hemp,  or  Aax  so  sown,  pulled,  or  drawn,  a  constant  aa- 
nual  sum  of  money  not  exceeding  four  shillings,  before  the  same  be  carried 
off  the  ground,  and  so  proportionably  for  more  or  less  ground  so  sown,  and 
pulled,  or  drawn,  as  aforesaid;  for  the  recover)'  of  which  sum  or  sums  of 
money,  the  parson,  vicar,  or  impropriator,  shall  have  the  common  and 
usual  remedy  allowed  of  by  the  laws  of  England. 

.  III.  Provided,  that  this  act,  or  any  thing  therein  contained,  shaU  not 
extend  to  charge  any  lands  discharged  by  any  modus  decmandi,  andeot 
composition,  or  otherwise  discharged  of  tithes  by  law. 

IV.  Provided,  that  this  law  shall  continue  for  aeven  yean,  and  to 
the  end  oT  the  next  session  of  parliament^  after  the  said  seven  yean  ne 
expired. 

No.  XXXIII.~.P.  170. 

7  and  8  William  III.  c.  6. 
An  Act  for  the  more  easy  Recovery  of  small  Tithes^ 

For  the  more  easy  and  effectual  recovery  of  small  tithes,  and  the  value  of 
them,  where  the  same  shall  be  unduly  substracted  and  detained  1  where 
the  same  do  not  amount  to  above  the  yearly  value  of  forty  shillings  60m 
any  one  person  :  be  it  enacted  by  the  king's  most  excellent  majesty,  by  and 
with  the  advice  and  consent  of  the  lords  spiritual  and  temporal,  and  com- 
mons, in  this  present  parliament  assembled,  and  by  the  authority  of  tbe 
aame,  that  all  and  every  person  and  persons  shaU  henceforth  well  and  truly 
set  out  and  pay  all  and  singular  the  tithes^  commonly  caSX^  small  tithes,  and 
compositions  and  agreements  for  the  same,  with  all  offerings,  oblations,  and 
obventions,  to  the  several  rectors,  vicars,  and  other  persons,  to  whom  they 
are  or  shall  be  due,  in  their  several  parishes  within  this  kingdom  of  £ff^ 
land,  dominion  of  Wales,  and  town  of  Berwick  upon  Tweed,  according  to 
the  rights,  customs,  and  prescriptions  commonly  used  within  the  said 
parishes  respectively  ;  and  if  any  person  or  persons  shall  hereafter  sabstiact 
or  withdraw,  or  any  ways  fail  in  the  true  payment  of  such  small  tithes,  of- 
ferings, oblationS)  obventions,  ,or  compositions  as  aforesaid,  by  the  space  of 
twenty  days  at  most  after  demand  thereof,,  then  it  shall  and  may  be  lawfol 
for  the  person  or  persons,  to  whom  the  same  shall  be  due,  to  make  his  or 
their  complaint  in  writing  unto  two  or  more  of  his  majesty's  justices  of  tbs 
peace  within  that  county,  riding,  city,  town  corporate,  place  ordivtnoQ 
where  the  same  shall  grow  due  -,  neither  of  which  justices  of  peace  is  to  be 
patron  of  the  church  or  chapel  whence  the  said  tithes  do  or  shall  arise,  nor 
any  ways  .,  ^terested  in  such  tithes,  offerings^  oblations,  obventions,  or 
composition^  aforesaid. 

IT.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  if  hereafter 
any  sUlt  or  oimplaint  tiiiall  be  brought  to  two  or  more  ju<>tices  of  tbe  peace 
as  aforesaid,  concerning  small  tithes,  offerings,  oblations,  obventions,  or 
compositions  as  aforesaid,  the  said  justices  are  hereby  authorized  and  re- 
quired to  ffummon  in  writing  under  their  hands  and  seals,  by  reasonabk 
warning,  every  such  person  or  persons  against  whom  any  complaint  shall  be 
made  as  aforesaid :  and  after  his  or  their  appearance,  or  upon  de^nilt  cA 
their  ap()earance,  the  paid  warning  or  summons  being  proved  before  them 
upon  oath,  the  said  justices  of  peace,  or  any  two  or  more  of  them,  i^aS^ 
proceed  to  hear  and  determine  the  said  complaint,  and  upon  the  proo&, 
evidences  and  testimonies,  produced  befoKb  them,  shallj  in  writiDg  uodec 
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tbeir  hands  and  seals,  adjudge  the' case,  and  give  such  reasonable  allowance 
and  compensation  for  such  tithes^  oblations,  and  compositions  so  substracted 
or  withheld,  as  they  shall  judge  to  be  just  and  reasonable,  and  also  such 
costs  and  charges,  not  exceeding  ten  shillings,  as  upon  the  merits  of  th6 
cause  shall  appear  juHt.  >        , 

III.  And  be  it  further  enacted,  that  if  any  person  or  persons  shall  revise 
or  neglect,  by  the  space  of  ten  days  after  notice  given,  to  pay  or  satisfy  any 
such  sum  of  money,  as  upon  ^uch  complaint  and  proceeding  shall  by  two 
t>r  more  justices  of  the  peace  be  adjudged  as  aforesaid,  in  every  such  cade 
the  constables  and  churchwardens  of  the  said  parish,  or  one  of  them,  shall^ 
by  warrant  under  the  hands  and  seals  of  the  said  justices  to  them  directed, 
distrain  the  goods  and  chattels  of  the  party  so  refusing  or  neglecting  as 
aforesaid,  and  after  detaining  them  by  the  space  of  three  days,  in  case  the 
said  sum  so  adjudged  to  be  paid,  together  with  reasonable  charges  for 
making  and  detaining  the  said  distress,  be  not  tendred  or  paid  by  the 'said 
party  in  the  mean  time,  shall  and  may  make  pi>blic  sale  of  the  same,  and 
pay  to  the  party  complaining  so  much  of  the  money  arising  by  such  sale  as 
may  satisfy  the  said  sum  so  adjudged,  retaining  to  themselves  such  rea- 
sonable charges  for  making  and  keeping  the  said  distress,  as  the  said 
justice  shall  think  fit,  and  shaH  render  the  pverplus  (if  any  be)  to  the 
owner. 

IV.  Provided  always,  and  be  it  enacted,  that  it  shall  and  may  be  lawful 
for  all  justices  of  peace,  in  the  examination  of  all  matters  oflered  to  them 
by  this  act,  to  administer  an  oath  or  oaths  to  any  witness  or  witnesses  where 
the  same  shall  be  necessary  for  tlieir  information!  and  for  the  better  dis- 
covery of  the  truth. 

V.  t^rovided  also,  and  be  it  enacted,  that  this  act,  or  any  thing  herein 
contained,  shall  not  extend  to  any  tithes,  oblations,  payments,  or  obven* 
dons,  within  the  city  of  London,  or  liberties  thereof,  nor  to  any  othef  city 
or  town  corporate  where  the  same  are  settled  by  any  act  of  parliament  in 
that  case  particularly  made  and  provided. 

VI.  Provided  also,  and  be  it  enacted,  that  no  complaint  for  or  coticern*. 
ing  any  small  tithes,  o6Ferings,  oblations,  obventions,  or  compositions 
hereafter  due,  shall  be  heard  and  determined  by  any  justices  of  the  peace, 
by  virtue  of  this  act,  unless  the  complaint  shall  be  made  within  the^space 
of  two  years  next  after  the  times  that  the  same  tithes,  oblations,  obventions, 
and  compositions  did  become  due  or  payable ;  any  thing  in  this  act  con- 
tained to  the  contrary  notwithstanding. 

VII*  Ptovided  also,  and  be  it  enacted,  that  any  person  finding  him,  her, 
•r  thbmselves  aggrieved,  by  any  judgment  tolje  given  by  any  two  justices 
of  tiie  peace,  shall  and  may  appeal  to  the  next  general  quarter  sessions  to 
be  hekl  for  that  county,  riding,  cil^,  town  corporate  or  division,  and  th6 
Justices  of  the  peace  there  present,  or  the  major  p^rt  of  them,  shall  proceed 
£iieHy  to  hear  and  determine  the  matter,  and  to  reverse  the  said  judgment, 
if  tiie|r  shall  see  cause ;  and  if  the  justices  then  present,  or  the  major  pait  of 
them,  shall  find  cause  to  confirm  the  judgment  given  by  the  first  two  jus- 
tices of  the  peace,  they  shall  then  decree  the  same  by  order  of  sessions,  and 
shall  alio  proceed  to  give  such  costs  against  the  appellant,  tq  be  levied  by 
distress  and  sale  of  the  goods  and  chattels  of  the  said  appellant,  as  to  them 
shull  seem  just  and  reasonable; ;  and  no  proceedings,  or  judgment  had,  or 
to  beliad  by  virtue  of  this  act,  shall  be  removed  or  st^erseded  by  virtue  of 
any  -writ  of  Certiorari,  or  other  writ  out  of  his  majesty's  courts,  at  ^Vest" 
ntin^tr,  or  any  other  court  whatsoever,  unless  the  title  of  such,  tithes,  ob* 
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btiocif,  or  flibvetitions^  shall  be  in  qaesdon  $  aov  lavcr,  statute,  castom,or 
usage  to  the  contrary  notwithstanding. 

VIII.  Provided  always,  and  be  it  enacted,  that  where  any  person  or  per- 
ioot  complained  of  for  substracting  or  withholding  any  small  tithes,  or 
other  duties  aforesaid,  shall  before  the  justices  of  the  peace  to  vrhom  such 
eomplaint  is  made,  insist  upon  any  prescription,  composition,  or  modus  de* 
mmandi,  agreement,  or  title,  whereby  he  or  she  is  or  ought  to  be  freed  from 
payment  of  the^uiid  tithes,  or  other  dues  in  question,  and  deliver  the  same 
in  writing  to  the  said  justices  of  the  peace,  subscribed  by  him  or  her,  and 
fhall  then  give  to  the  party  complaining  reasonable  and  sufficient  security^ 
to  the  satisfaction  of  the  said  justices,  to  pay  all  such  costs  and  damages, 
9»  upon  a  trial  at  hw  to  be  had  for  that  purpose,  in  any  of  his  majesty*! 
courts  having  cognizance  of  that  matter,  shall  be  given  against  him,  her  or 
them,  in  case  the  said  prescription;  composition,  or  modus  decimoHdi,  sbaU 
Bot  upon  the  said  trial  be  allowed  ;  that  in  that  case  the  said  justices  of  the 
peace  shall  forbear. to  giv»any  judgment  in  tlie  matter;  and  that  then  and 
IB  sudi  case  the  person  or  persons  so  complaining,  shall,  and  may  be  at 
liberty  to  prosecute  such  person  or  persons  for  their  said  substractioQ  in  aoy 
Other  court  or  courts  whatsoever,  where  he,  she,  or  they  might  have  sued 
before  the  making  of  this  act ;  any  thing  in  this  act  to  the  contrary  notwith* 
standing. 

IX.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  every  per* 
ion  or  persons,  who  shall  by  virtue  of  this  act  obtain  any  judgment,  or 
against  whom  any  judgment  shall  be  obtained,  before  any  justices  of  tfat 
peace  out  of  sessions,  for  small  titb«s,  oblations,  obventions,  or  oomposi- 
sitions,  shall  cause  or  procure  the  said  judgment  to  be  inroHed  at  the  next 
general  quartersessions  to  be  holden  for  the  said  county,  city,  riding,  or  di- 
vision y  and  the  derk  of  the  peace  for  the  said  county,  city,  riding,  or  diviuoft 
ia  hereby  required  upon  tender  thereof,  to  inroll  the  same  -,  and  that  lie 
^aH  net  ask  or  receive  for  the  tnroUment  of  any  one  judgment  any  fee  or 
reward  exceeding  one  shilling ;  and  that  the  judgment  so  implied,  and  sa* 
tisfiiction  made  by  paying  the  same  sum  so  adjudged,  shall  be  a  good  bar  to 
coockide  tiie  said  rectors,  vicars,  and  other  persons,  from  any  other  re- 
medy for  the  said  small  tithes,  oblations,  obveations»  or  compositions,  for 
vdiich  the  said  judgment  was  obtained. 

X.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  if  any  per* 
aoQ*  or  persoos,  against  whom  any  such  judgment  or  judgments  shall  bt 
had  ai  aforesaid,  shall  remove  out  of  the  county,  riding,  city,  or  corpora- 
tson^  after  judgment  had  as  aforesaid,  and  before  the  levying  the  sum  or 
stuns  thereby  ad^ud^d  to  be  levied,  the  justices  of  the  peace  who  made  tbe 
said  judgment,  or  one  of  them,  shall  certify  the  same,  under  his  or  tbdr 
hatid*  ^d.  seals,  to  any  justice  of  peace  of  such  other  county,  city,  or 
place,  wherein  the  said  person  or  persons  shall  be  inhabitants ;  which  ssid 
jostioe  i»  hereby  authorized  and  required,  by  warrant  under  his  band  and 
seal,  to  be  directed  to  the  constables  or  churchwardens  of  the  place,  or  oos 

.  of  them,  to  levy  the  sum  or^ums  so  adjudged  to  be  levied,  as  aforesaid, 
Upoft  Ifae  goods  and  chattels  of  such  person  or  persons,  as  fplly  as  the  said 
other  justices  might  have  done,  if  he,  she,,  or  they  had  not  removed  si 
aforesaid ;  which  shall  be  paid  according  to  the  said  judgment 

XL  Provided  always,  and  belt  enacted,  that  no  vicar  or  other  j^eHoa 
shall  hdflfe  remedy  to  recover  small  tithes,  or  other  dues  aforesaid,  which 
becavae  or  were  due  before  thd  making  of  this  act,  unless  complaiot  bt 
juade  to.  the  justices  of  the  peace  in  form  aforesaid^  before  the  first  dtj  ^ 
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Obtober>  "which  shall  be  in  the  year  of  our  Lord  one  thontand  six  baidr«d 
and  ninety-six. 

XII.  And  it  is  hereby  declared  and  enacted,  that  theaaid  jastices  of  the 
peace>  who  shall  hear '  and  det^r chine  any  of  the  matters  aforesaid,  shall 
have  power  to  give  costs^  not  exceeding  ten  shillings,  to  the  party  prose* 
cated,  if  they  shall  find  the  complaint  to  be  false  and  vexatious ;  wbkh 
costs  shall  be  levied  in  manner  and  form  aforesaid.  , 

XIII.  Provided  also>  and  be  it  further  enacted,  that  if  any  person  ot 
persons  shall  be  sued  for  any  thing  done  in  execution  of  this  act,  and  the 
plaintiff  in  such  suit  shall  discontinue  his  action,  or  be  non-suit,  or  a  verdict 
pass  against  him,  that  then,  in  any  of  the  said  cases,  such. person  or  per« 
sons  shall  recover  double  costs. 

XIV.  Provided  always,  that  any  clerk,  or  other  person  or  persons,  wbe 
shall  begin  any  suit  for  recovery  of  small  tithes,  oblations,  or  obventions, 
not  exceeding  the  value  of  forty  shillings,  in  his  majesty's  courts  of  ex* 
chequer,  or  in  any  of  the  ecclesiastical  courts,  shall  have  no  benefit  by  this 
act,  or  any  clause  in  it,  for  the  same  matter  for  which  he  or  they  have  so 
sued. 

XV.  Provided  always,  and  be  it  further  enacted,  that  this  act  shall  coo* 
Cinue  for  the  space  of  three  years,  and  from  thence  to  the  end  o^  the 
next  session  of  parliament,  and  no  longer.  [Made  perpetual  d^lnn. 
c.  la.] 

No.  XXXIV.— p.  170. 

* 

7  and  8  GuL  III.  c.  34.  A.  D.  1696. 

An  Act  that  the  solemn  Affirmntion  and  Declaration  of  the  People  calkd 
Quakers,  shall  be  accepted  instead  of' an  Oath  in  the  wualForm. 

'  Whereas  divers  diss^nterr,  commonly  called  quakers,  refusing  to  take  ' 
'  an  oath  in  courts  of  jikstice  and  other  places,  are  frequently  imprisooedj 
^  and  their  estates  seque^tred,  by  process  of  contempt  issuing  <Mt  of  soch 
'  courts,  to  the  ruin  of  themselves  and  families  :*  for  remedy  thereof  belt 
enacted  by  the  king's  most  excellent  majesty,  by  and  with  the  advice  and 
consent  of  the  lords  spiritual  and  temporal,  and  commons,  in  this  present 
parliament  assembled,  and  by  the  authority  of  the  same^  that  A-om  and 
af^er  the  fourth  day  of  May,  which  shall  be'  in  the  year  of  our  Lord  one 
thousand  six  hundred  ninety  six,  every  quaker  within  this  kingdom  of  £ng» 
land,  dominion  of  Wales ,  or  t^n  of  Berwick  upon  Tweed,  who  shall^biore* 
jqaired  upon  any  lawful  occasion  to  take  an  oath,  in- any  case  where  by  law 
an  oath  is  required,  shall,  instead  of  the  usual  form,  be  permitted  to  nnke 
his  or  her  solemn  Affirmation  or  declaration  in  these  words  fbllowiqg^  via* 
-'  I.  A,  B,  do  declare,  in  the  presence  of  Almighty  God,  tlie  wttnesaof  the 
'^  truth  of  what  I  say.' 

II.  Which  said  solemn  affirmation  or  declaration  shall  be  adjudged  and 

'taken,  and  is  hereby  enacted  and  declared  to  be,  of  the  sailie  force'  and  <&ct 

./to  all  intents  and  purposes,  in  all  courts  of  justice  and  other  placea  where  by 

[  law  an  oath  is  required  within  this  kingdom  of  England,  ^knxnnwnie^  iFale$, 

'br  town  of  Berwick  upon  Tweed,  as  if  such  quaker  had  taken  no  oettiia  the 

usual  form. 

y    'Ttl.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  if  any 

'  quaker,  making  such  solemn  affirmation  or  declaration,  shall  be*4»wliilly 

'/convicted,  wilfully,  falsly,  and  corruptly  to  have  affirmed  or  dederedeny 

matter  or  thing,  which,  if  the  same  bad  been  in  the  uaual  form,  would 

bave  amounted  to  wilful  and  corrupt  peijury )  every  inch  quaker  to  cf- 


550  APPENDIX.— N<»  XXXIV. 

fending  shall  incur  the  same  penalties  and  ibrfeitares,  as  by  the  laws  and 
statutes  of  this  realm  are  enacted  against  persons  convicted  of  wilfal  and 
corrupt  perjury. 

*  IV.  And  whereas  by  reason  of  a  pretended  scruple  of  conscience,  qaa- 
kers  do  refuse  to  pay  tithes  and  church  rates  :*  be  it  enacted  by  the  authority 
aforesaid,  that  where  any  quaker  shall  refuse  to  pay  or  compound  for  his 
great  or  small  tithes,  or  to  pay  any  church  rates,  it  shall  and  may  be  lawfbl 
t0  and  for  the  two  next  justices  of  the  peace  of  the  same  county  (other 
titan  such  justice  of  peace  as  is  patron  of  the  church  or  chapelj  whence  the 
said  tithes  do  or  shall  arise,  or  any  wajrs  interested  in  the  same  tithes)  upon 
the  complaint  of  any  parson,  vicar,  fanner,  or  proprietor  of  tithes,  churdw 
warden  or  churchwardens,  who  ought  to  have,  receive,  or  collect  the  same, 
by  warrant  under  their  hands  and  seals,  to  convene  before  them  such  qua- 
ker or  quakers  neglecting  or  refusing  to  pay  or  compound  for  the  same, 
and  to  examine  upon  oath  (which  oath  the  said  justices  are  hereby  im* 
powered  to  administer)  or  in  such  manner  as  by  this  act  is  provided,  the 
troth  and  justice  of  the  said  complaint,  and  to  ascertain  and  state  what  is 
due  and  payable  by  such  quaker  or  quakers  to  the  party  or  parties  com- 
plaining»  and  by  order  under  their  hands  and  seals,  to  direct  and  appoint  the 
payment  thereof,  so  as  the  sum  ordered,  as  aforesaid,  do  not  exceed  ten 
pounds;  and  upon  refusal  by  such  qoaker  or  quakers  to  pay  according  to 
such  order,  it  shall  and  may  be  lawful  to  and  for  any  one  of  the  said  jus- 
tices, by  warrant  under  his  hand  and  seal,  to  levy  the  money  thereby  or- 
dered to  be  paid,  by  distress  and  sale  of  the  goods  of  such  offender,  his 
executors  and  administrators,  rendering  only  the  overplus  to  him,  her,  or  them, 
necessary  charges  of  distraining  being  thereout  first  deducted  and  allowed 
by  the  said  justice;  and  any  person  finding  him,  her^  or  themselves  ag- 
grieved by  any  judgment  given  by  such  two  justices  of  the  peace,  shall  and 
may  appeal  to  the  next  general  quarter  sessions  to  be  held  for  the  coontj, 
riding,  city,  libert}',  or  town  corporate ;  and  the  justices  of  the  peace  there 
present,  or  the  major  part  of  them,  shall  proceed  finally  to  hear  and  de- 
termine the  matter,  and  to  reverse  the  said  judgment,   if  they  shall  see 
cause;  and  if  the  justices  then  present,  or  the  major  part  of  them,  shall 
find  cause  to  continue  the  judgment  given  by  the  first  two  justices  of  the 
peace,  they  shall  \heii  decree  the  same  by  order  of  sessions,  and  shall  also 
pVoceed  to  give  such  costs  against  the  appellant,  to  be  levied  by  distress  and 
sale  of  the  goods  and  chattels  of  the  said  appellant,  as  to  them  shall  seem 
just  and  reasonable ;  and  no  proceedings  or  judgment  had  or  to  be  had  bj 
virtue  of  this  act  shall  be  removed  or  superseded  by  any  writ  of  Certiorari, 
lor  other  writ  out  of  his  majesty's  courts  at  Westminster,  or  any  other  court 
whatsoever,  unless  the  title  of  such  tithes  shall  be  in  question. 

'  V.  Provided  always,  that  in  case  any  such  appeal  be  made  as  aforesaid, 
no  warrant  of  distress  shall  be  granted  until  after  such  appeal  be  deter- 
mined. 

VI.  Provided,  and  be  it  enacted,  that  no  quaker  or  reputed  quaker  shall 
by  virtue  of  this  act  be  qualified  or  permitted  to  give  evidence  in  any  cri- 
minal causes,  or  serve  on  any  juries,  or  bear  any  o^ce  or  place  of  profit  in 
the  government ;  any  thing  in  this  act  contained  to  the  contraxy  in  any 
wise  notwithstanding. 

VII.  Provided,  that  this  art  shall  continue  in  force  for  the  space  of  seven 
years,  and  from  thence  to  the  end  of  the  next  session  of  parliament,  and 
no  longer. 
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11  and  12  William  III.  c.xS. 

An  Act  for  the  better  Ascertaining  tie  Tithes  of  Hemp  and  Flax* 

TSSOfimtt  an  act  ipade  in  the  third  year  of  the  reign  of  his  maje<)ty  and 
the  late  oaeen^  intituled,  An  Act  for  the  better  Ascertaining  the  Tithes  of 
Hemp  and  Flax,  was  made  to  continue  but  for  seven  years,  and  to  the  end 
of  the  next  session  of  parliament  afler  such  term  ended,  and  is  now  ex- 
pired :  aad  whereas  the  said  act  hath  by  experience  been  found  very  useful 
and  necessary;  be  it  therefore  enacted  by  the  king's  most  excellent 
majesty,  by  and  with  the  advice  and  consent  of  the  lords  spiritual  and  tem- 
poral, and  commons  in  this  present  parliament  assembled;  and  by  the 
authority  of  the  same,  that  from  and  after  the  five  and  twentieth  day  of 
March,  which  shall  be  in  the  year  of  our  Lord  seventeen  hundred,  all  and 
every  person  or  psrsons  who  shall  sow  or  cause  to  be  sown  any  hemp  or  flax 
in  any  parish  or  place  in  the  kingdom  of  England,  dominion  of  Wales,  and 
town  of  Berwick  upon  Tweed,  shall  pay  or  cause  to  be  paid  to  every  parson, 
vicar,  or  impropriator  of  any  such  parish  or  place,  yearly  and  every  year, 
the  sum  of  five  shillings;  and  no  more,  for  each  acre  of  hemp  and  fiax  so 
■own,  before  the  same  be  carried  oS  the  ground,  and  so  proportionably  for 
mofe  or  less  ground  so  sown  $  for  the  recovery  of  which  sum  or  suras  of 
money,  the  parson*  vicar,  or  in^propriator,  shall  have  the  common  and 
usual  remedy  allowed  of  by  the  laws  of  the  land. 

II.  Provided,  that  this  act  or  any  thing  therein  contained,  shall  not  ex* 
tend  to  charge  any  lands  discharged  by  any  modus  decimandi,  ancient  com* 
position,  or  otherwise  discharged  of  tithes  by  law. 

III.  Provided  always,  that  notbitig  herein  contained  shall  extend,  or  be 
construed  to  e;xtend  to  make  any  alteration  in  the  right  or  manner  of  pay* 
ment  of  tithes  of  flax  and  hemp  to  any  ecclesiastical  person,  incumbent  of 
any  parsonage,  vicarage,  or  curacy,  or  to  any  impropriator  or  body  corpo- 
rate having  or  holding  any  impropriation,  for  such  ground*  as  hath  at  any 
time  since  the  second  ^ay  of  February  16'84,  and  before  the  second  day  of 
February  1691,  been  sown  with  flax  or  hemp,  and  paid  tithe  in  kind  to 
such  incumbent,  impropriator,  9r  body  Corporate  respectively,  but  that  the 
same  shall  continue  and  be  payable  and  paid,  as  fullyi  and  in  sqcb  manner 
as  formerly ;  any  thing  in  this  act  to  the  contrary  notwithstanding. 

IV.  Provided,  That  this  Iz^^  shall  continue  in  force  for  seven  years,  to  be 
accounted  from  the  said  five  and  twentieth  day  of  March,  and  from 
thence  to  the  epd  qf  tbe  next  sessions  of  parli^iment  and  uo  longer^ 

No,  XXXVL^P.  170. 

2d  Sect,  of  1  Geo.  X.  Stat.  2.  c.  26, 

An  Act  for  continuing  several  Laws  therein  mentioned  relating  to  Coah» 

fiemp  and  Flax,  Irish  and  Scotch  Linen,  S^c 

Sect.  II.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  an 
act  made  in  the  session  of  parliament,  held  in  the  eleventh  and  twelfth 
years  of  his  late  majesty  king  William  III.  intituled,  An  Act  for  the  better 
ascertaining  the  Tithes  of  Hemp  and  Flax,  which  was  to  continue  for  seven 
years,  and  from  thence  to  the  end  of  tlie  next  ses:>inn  of  parliament ; 
which  act  was  turther  continued  by  an  act  made  in  the  sixth  year  of  her 
•aid  jate  majesty  queen  Anne,  for  seven  years,  from  the  expiration  t hereof  j 
whiph  apt  was  fMrtber  continued  hy  an  ^t  made  in  th^  firat  7<;ar  of  his  pre* 
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tent  majesty  king  George,  and  will  expire  at  the  end  pf  this  present  lession 
of  pailiament,  shall  be  made  perpetual. 

No.  XXXVIL— P.  170. 

For  the  two  acts  coi^cerning  the  tithes  of  Madder,  see  Appendix,  I^o.  ¥. 

No.  XXXVtiL— P.  170. 

43  Geo.  III.  c.  84.    A.  D.  1803. 

Jin  Jet  to  amend  the  Laws  relating  to  Spiritual  Persons  holding  of  Farms, 
and/or  Enforcing  the  Residence  of  Spiritual  Persons  on  their  Benefices  in 
England 

X.  "And  be  it  further  enacted,  that  an  act  made  tn  the  thirteenth  jestid 
the  reign  of  queen  Elizabeth,  ii^tituled.  An  Act  touching  Lea9e$  of  Ben^ka^ 
4nd  other  Ecclesiastical  Livings  with  Cure,  together  with  all  and  eveiy  ex- 
planations,  additions,  and  alterations  thereof,  made  by  sevcsal  atatates  in 
the  14th,  18th,  and  43d  years  of  her  said  majesty's  reign,  and  also  so 
much  of  an  act  made  in  the  third  year  of  the  reign  of  king  Car.  I.  kitUur 
led,  an  act  for  continuance  and  repeal  of  divers  statutes,  whereby  the  same 
were  made  perpetual,  be  from  henceforth  repealed. 

No.XXXIX.— P.  170. 

43  George  III.  c.  107.    A.  D.  1803. 

^jv  Jet  for  ^tctuating  certain  Parts  of  an  Act,  passed  in  the  second  and 
third  Years  of  the  Reign  of  her  late  Majesty  Queen  Anne,  intituled,  An 
,  Act  for  the  making  more  effectual  her  Majesty's  gracious  Intentions  for 
.  the  Augmentation  of  the  Maintenance  of  the  Poor  Clergy,  by  enabling 
her  Majesty  to  grant  in  Perpetuity,  thtf  Revenues  of  the  First  Fruits  and 
>  Tenths ;  and  also  for  enabling  any  other  Persons  to  make  Grants  for  the 
,  san^e  Pur|*ose,  so  far  as  the  same  relate  (q  Deeds  and  Wills  made  for  grant" 
ing  and  bequeathing  Lands,  Tenements,  Hereditaments,  Goods,  and  Chat- 
tels, to  the  Governors  of  the  Bounty  of  Queen  Anne,  for  the  Purposes  in 
,  the  said  Act  mentioned,  and  for  enlarging  the  Pow^s  of  the  said  Governors. 

*  929t)ma^  by  an  act,  made  in  the  second  and  third  years  of  the  rejgo  of 

*  her  late  majesty  qxxeen  Anne,  intituled.  An  Act  for  the  making  more  ^ef> 

*  tual  her  Majesty  s  m-acious  Intentions  for  the  Augmentation  of  the  Maialc- 
'  nonet  (tf  the  Poor  Clergy,  by  enablingher  Majesty  to  grant,  in  PerpeUdty, 
*.the  Retfenues  of  the  First  Fruits  andi'enths  -,  and  also  for  enabling  en^  other 
'  Persons  to  make- Grants  for  the  same  Purpose;  after  reciting  amongst  other 
'  things,  that  for  the  encouragement  of  such  well-disposed  persons  as 
'4(hould,  by  her  majesty's  royal  example,  be  moved  to  contribate  to  so 

*  piouft  and  charitable  a  purpose,  and  that  such  their  charity  might  ba 

*  rightly  applied,  it  was  amongst  other  things  enacted,  that  all  and  eveiy 
'  person  dnd  persons  having  in  his  or  their  own  right  any  estate  or  inteiesty 
'  in  possession,  reversion,  or  contingency,  of  or  in  any  lands,  tenements, 
'  <or  hereditaments,  or  any  property  of  or  in  any  goods  or  ebatteks,  sboold 
'  have  full  power,  licence,  and  authority,  at  his,  her,  and  their  wdl  mi 
'  plea^re,  by  deed  enrolled  in  i^uch  manner  and  within  such  time  as  is  di« 

*  rected  by  the  statute  made  in  the  twenty- seventh  year  of  the  reign  of  kiflf 
'  Henry  the  Eighth,  for  enrolment  of  bargains  and  sales,  or  by  his,  her,  sg 
'  their  last  will  and  testament  in  writing,  duly  executed  according  to  law,  to 
'  give  and  grant  to  and  vest  in  the  corporation  thereby  authoriaed,  and 
'  sitK:€  erected  under  the  name  of  The  Governors  of  the  Bounty  of  Qaesi 

I 


• 
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'  Anne«  and  their  -successors,  all  such  bis^  her«  or  their  estate,  interest^  or 
'  property  in  such  lands,  tenements,  and  hereditaments,  goods,  and  cbitt« 
'  tels,  or  any  part  or  parts  thereof,  for  and  towards  the  augmentation  of 
'  the  maintenance  of  such  ministers  officiating  in  such  church  or  chapel 

*  where  the  liturgy  and  rites  of  the  said  church  were  or  should  be  so  used 
'  or  observed,  as  in  the  same  act  were  mentioned,  and  having  no  settled 

*  competent  provision  belonging  to  the  same,  and  to  be  for  that  purpose 
'  applied  according  to  the  wUl  of  the  said  benefactor,  in  and  by  such  deed 
'  enrolled,  or  by  such  will  or  testament  executed  as  aforesaid  expressed^  and 
'  in  default  of  such  direction,  limitation,  or  appdntment,  in  such  manner 
'  as  by  her  majesty*s  letters  patent  should  be  directed  or  appo'inted  as  afore- 

*  said )  and  such  corporation  and  their  successors,  should  have  full  capacity 

*  and  ability  to  purchase,  receive,  take,  hold,  and  enjoy  for  the  purposes 

*  aforesaid,  from  such  persons  as  should  be  so  charitably  disposed  to  givo 

*  the  same,  any  manors,  lands,    tenements,  goods,  or  chattels,  without 

*  any  licence  or  writ  of  Ad  quod  damnum,  the  statute  of  mortmain  or  any 

*  other  statute  or  law  to  the  contrary  notwithstanding :  and  it  was  by  the 

*  same  act  provided,  that  that  act,  of  any  thing  therein  contained,  shall 

*  not  extend  to  enable  any  person  or  persons  being  within  age,  or  of  non- 

*  aane  memory,  or  women  covert  without  their  husbands,  to  make  any 
'  such  gift,  grant,  or  alienation,  any  thing  in  that  act  contained  to  the  con- 
'  trary  in  any  wise  notwithstanding :  and  whereas  the  beneficial  efiect  and 
'  operation  of  the  said  act  have  been  considerably  obstructed  and  retarded 
«  by  an  act,  passed  in  the  ninth  year  of  the  rei^  of  his  late  majesty  king 
*-  George  the  Second,  intituled.  An  Act  to  restrain  the  DispotUion  of  Landt 
'  whereby  the  same  become  unalienable 'f*  for  remedy  thereof  be  it  enacted  by 
the  king's  most  excellent  majesty,  by  and  with  the  advice  and  consent  of 
the  lords  spiritual  and  temporal,  and  commom:,  in  this  present  parliament 
assembled,  and  by  the  authority  of  the  same,  that  so  much  -  of  the  said  act 
of  her  late  majesty  queen  Anne,  as  is  herein  recited,  shall  be  and  remain  in 
full  force  and  effect,  the  said  ^t  of  his  late  ma)erity  king  George  the  second^ 
or  any  other  act  or  law  to  the  contrary  notwithstanding. 

II.  '  And  whereas  by  an  act^  passed  in  the  first  year  of  the  reign  of  his 

*  late  majesty  king  George  the  first,  intituled*  an  act  for  making  more  ef- 

*  feciualher  late  majesty's  gracious  intentions  for  augmenting  the  maintenance 
^  of  the  poor  clergy,  it  was  amongst  other  things  enacted,  that  it  should  be 
'  lawful,  with  the  concurrence  of  the  said  governors  of  the  bounty  of  queen 
'  Anne,  and  the  incumbent,  patron,  and  ordinary  of  any  augmented  living 
^  or  cure  to-  exchange  all  or  any  part  qf  the  estate  settled  for  the  augmenta- 
^  tion  thereof,  for  any  other  estate  in  lands  or  tithes  of  equal  or  greater  va- 

*  lue,  to  be  conveyed  to  the  same  uses  3*  be  it  also  enacted,  that  the  said 
power  shall  be,  and  the  same  is  hereby  extended  to  all  the  messuages^ 
buildings,  and  lands  belonging  to  every  such  augmented  living  or  cure. 

III.  And  be  it  further  enacted,  that  where  a  living  shall  have  been  or 
shall  be  augmented  by  the  said  governors*  either  by  way  of  lot  or  bene- 
faction, and  there  is  no  parsonage  house  suitable  for  the  residence  of  the 
minister,  it  shall  and  may  be  lawful  for  the  said  governors,  and  they  aro 
hereby  empowered,  from  time  to  time,  in  order  to  promote  the  resideocd 
of  the  clergy  on  their  l)enefices,  to  apply  and  dispose  of  the  money  appro- 
priated  for  such  augttientation,  and  remaining  in  their  hands,  or  any  part 
thereof,  in  such  manner  as  they  shall  deem  most  adviseable,  in  or  towards 
the  bttilding,  rebuilding,  or  purchasing  a  house*  and  other  proper  erections 
within  the  parish*  convenient  and  suitable  for  the  residence  of  the  mi- 
nister thereof,  which  house  shall  for  ever  thereafter  be  deemed  the  par- 
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sonage  house  appertaining  to  such  living,  to  all  intents  and  purposes  whatso- 
ever ;  any  thi  Ag  in  any  act  or  acts,  or  the  rules  of  the  said  governors  ooii- 
tained  to  the  contrary  notwithstanding. 

Cap.  108. 

An  Act  to  promote  the  bmlding,  repairing,  or  othertcise  proiiding  (fChxrckti 
and  Chapels,  and  of  Houses  for  the  Residence  of  Ministers,  and  the  pro* 
viding  of  Church  Yards  and  Glebes.  [27  th  July,  1$03.] 

*  WO^ttW  a  sufficient  number  of  churches  and  chapels  for  the  cd^ia* 
*  tion  of  divine  service,  according  to  the  rites  and  ceremonies  of  the  united 
'  church  of  England  and  Ireland,  and  of  mansion  houses  with  oompeteot 
'  glebes  for  the  residence  of  ministers  officiating  in  such  diurcbes  and 
'  chapels,  is  necessary  towards  the  promotion  of  religion  and  mon^ity :  and 
'  whereas  the  same  are  either  wholly  wanting  or  materially  deficient  in 
'  many  parts  of  England  and  Ireland:  and  whereas  many  well  disposed  per^ 
'  sons  would  be  desirous  of  contributing  towards  the  supply  of  such  defects, 
'  if  they  were  enabled  so  to  do  in  the  manner  herein-after  directed :'  may 
it  therefore  please  your  majesty,  that  it  may  be  enacted;  and  be  it  enacted 
by  the  king's  most  excellent  majesty,  by  and  with  the  advice  and  consent 
of  the  lords  spiritual  and  teniporal,  and  commons,  in  the  present  par* 
liament  assembled,  and  by  the  authority  of  the  same,  that  all  and  eveiy 
person  and  persons  having  in  his'  or  their  own  right  any  estate  or  in- 
terest in  possession,  reversion,  or  contingency,  of  or  in  any  lands  or  te- 
nements, or  of  any  property  of  or  in  any  goods  or  chattels,  shall  have  full 
power,  licence,  and  authority,  at  his  and  their  will  and  pleasure,  by  deed 
inroUed  in  such  manner,  and  within  such  time,  as  is  directed  in  England 
by  the  statute  made  in  the  twenty-seventh  year  of  the  reign  of  king  Henry 
the  eighth,  and  in  Ireland,  by  th^  statute  made  in  the  tenth  year  of  tltt 
reign  of  king  Charles  the  first,  for  inrolment  of  bargains  and  sales,  or  by 
his,  her,  or  their  last  will  or  testament  in  writing  duly  executed  according 
to  law,  such  deed,  or  such  will  er  testament,  being  duly  executed  throe 
calendar  months  at  least  before  the  death  of  such  grantor  or  testator»  in* 
eluding  the  days  of  the  execution  and  death,  to  give  and  grant  to  and  vest 
in  any  person  or  persons,  or  body  politick  or  corporate,  and  their  hdn  and 
successors  respectively,  all  snch  his,  her,  or  their  estate,  interest,  or  pro- 
perty in  such  lands  or  teneqeients,  not  exceeding  fiv^  acres,  or  goods  and 
chattels^  or  any  part  or  parts  thereof,  not  exceeding  in  value  five  hundred 
pounds,  for  or  towards  the  erecting,  rebuilding,  repairing,  purchasing,  or 
providing  any  church  or  chapel  where  the  liturgy  and  rites  of  the  said  united 
church  are  or  shall  be  usisd  or  observed,  or  any  mansion  house  for  the  re- 
sidence of  any  minister  of  the  said  united  church,  officiating  or  to  officiate 
in  any  such  church  or  chapel,  or  of  any  out-buildings,  offices,  church  yani. 
or  glebe  for  the  same  respectively,  and  to  be  for  those  purposes  applied, 
according  to  the  will  of  tlie  said  benefactor  in  and  by  such  deed  enrolled,  or 
by  such  will  or  testament  executed  as  aforesaid  expressed,  the  consent  and 
approbation  of  the  ordinary  being  first  obtained,  and  in  defeult  of  such  di* 
rection,  limitation,  or  appointment,  in  such  manner  as  shall  be  directed  and 
appointed  by  the  patron  and  ordinary,  with  the  consent  and  approbafion  of 
the  parson,  vicar,  or  other  incumbent ;  and  such  person  or  persons,  bodies 
politick  and  corporate,  and  their  heirs  and  successors  respectively,  shall 
have  full  capacity  and  ability  to  purchase,  Veceive,  take,  hold»  and  enjoy, 
for  the  purposes  aforesaid,  as  well  from  such  persons  as  shall  be  so  charitably 
disposed  to  give  the  same,  as  from  all  other  persons  as  shall  be  .willing  to 
sell  or  aliene  to  sucli  person  or  persons,  bodies  politick  or  corporate,  any 
lands  or  tenements,  goods,  or  chattels^  without  any  Uceuce  orwritof<it 
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fvoi  damnum,  ^t  statute  of  Mortmain^  or  any  other  statute  or  law  to  the 
contrary  notwithstanding :  provided  always^  that  this  act  or  any  thing 
therein  contained,  shall  not  extend  to  enable  any  person  or  persons  being 
within  age,  or  of  non^sane  memory,  nor  women  covert  Without  their  hus- 
bands, to  make  any  such  gift,  grant,  or  altenation  ;  any  thing  in  this  act 
contained  to  the  contrary  in  anywise  notwithstanding. 

II.  Provided!  always,  and  it  U  hereby  furthper  enacted,  that  no  more  thsa 
one  such  gift  or  devise  shall  be  made  by  any  one  person,  and  that  if  any 
such  gift  or  devise  as  aforesaid  shall  happen  to  exceed  five  acres  in  lands  or 
tenements,  or  the  value  of  five,  hundred  pounds  in  goods  and  chattels,  every 
8uch  gift  or  devise  shall  be  good  and  valid  to  the  extent  aforesaid  ;  and  it 
shall  be  lawful  for  the  lord  chancellor  for  the  time  being,  on  petition^  to 
make  order  for  reducing  every  such  gift  or  devise  to  and  within  the  said 
limits,  and  for  allotting  such  specifick  five  acres,  and  if  occasion  should 
require,  such  specifick  goods  and  chattels  as  in  his  judgment  shall  be  most 
convenient,  and  to  make  such  further  order  touching  the  premises  as  to  him 
shall  appear  just  and  reasonable. 

1 1  J,  Provided  also,  that  no  glebe  containing  upwards  of  fifty  acres  shall 
be  augmented  with  more  than  one  acre  under  or  by  virtue  of  this  act,  but 
that  the  excess,  if  any,  given  or  devised  for  the  purpose  of  such  augmen« 
tation,  shall  be  reduced  in  manner  aforesaid,  by  the  said  lord  chancellor, 
and  such  order  thereupon  shall  be  by  him  made  as  herein-before  s  directed 
In  the  case  of  an  excess  beyond  five  acres. 

^  IV.  And  whereas  it  often  happens  that  small  plots  of  land  held  in 
'  mortmain  lie  convenient  to  be  annexed  to  some  suph  church  or  chapel^ 

*  xnc  hooae  of  residence,  as  aforesaid,  or  to  some  church  yard,  or  curtilage 
'  thereunto  belonging,  or  convenient  to  be  eQiployed  as- the  scite  of  some 
'  such  church  or  chapel,  or  house  to  be  hereafter  erected,  and  for  the  ne- 

*  cessary  and  commodious  use  and  enjoyment  thereof,  and  that  they  might 
'^  be  so  employed  to  the  advantage  of  the  public,  and  without  detriment  to 
'  the  proprietors  thereof,  if  they  were  enabled  to  give  and  grant  the  same 

*  for  the  purposes -aforesaid;*  be  it  therefore  further  enacted,  that  it  shall  be 
lawful  for  every  body  politick  or  corporate,  sole  or  aggregate,  by  deed  in- 
rolled  as  aforesaid,  with  or  without  confirmation,  as  the  law  may  require, 
to  give  and  grant,  either  by  way  of  exchange  or  t)enefaction,  any  such 
small  plot  of  land  not  exceeding  one  acre,  to  any  person  or  persons,  body 
politick  or  corporate,  his  and  their  heirs  and  successors  respectively,  to  bo 
held,  used,  and  applied  for  the  purposes  aforesaid ;  and  such  last- men  tinned 
person  and  persons,  bodies  politick  and  ooiporate,  and  their  heirs  and  sue* 
cessors' respectively,  shall  have  full  capacity  and  ability,  with  consent  of  the 
incumbent,  patron,  and  ordinary,  to  take,  hold,  and  enjoy  such  small  plot 
of  land  for  the  purposes  aforesaid,  without  any  licence  or  writ  of  ad  quod 
damnum,  the  statute  of  mortmain,  or  any  other  act  or  law  to  the  contrary 
notwithstanding. 

V.  Provided  also,  and  it  is  hereby  further  enacted  and  declared,  that  in 
every  parochial  church  or  chapel  hereafter  to  be  erected,  ample  provision 
shall  be  made  for  the  decent  and  suitable  accommodation  of  all  persons  of 
what  rank  or  degree  soever,  who  may  be  entitled  to  resort  to  the  same, 
and  whose  circumstances  may  render  them  unable  to  pay  for  such  accom- 
modations. 

VI.  Provided  also,  that  nothing  in  this  act  contained  shall  be  construed 
to  take  away  or  abridge  any  right  of  giving  or  devising  which  already  exists 
in  any  person  whatsoever* 
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No.  XL.— P.  231. 

The  Ckarl$t  hy  tehick  IVittiam  the  Conqueror  separated  the  Spirkwdfrom  ike 

Temporal  Courts. 

Wiilelmus,  dei  gratia^  rex  Anglorum,  R.  Batnardo,  tt  G.  de  MagnavUk, 
**  et  P.  de  Valoines,  caeterisque  meis  fidelibas  de  Essex  et  Henfordschht  et 
de  Middlesex^  talotem.     Sciatia  vos  orooes^  et  c«teri  roei  fidelea  qui  b 
'    Anglia  manent,  quod  episcopales  leges,  quae  non  bene,  nee  secundam  saaie- 
toram  canoDum  praecepta,  usqae  ad  mea  tempora  in  regno  Anglonmi  fioe- 
runt^  coromuni  condlio,  et  concilio  archiepiscoponim  et  episooponmi,  eC 
abbatam,  et  omnium  principum  regni  mei,  emendandat  judtcavi.    Prople- 
rea  mando»  et  regia  aucloritate  praecipio,  ut  null  us  episcopna,  vel  ardikKa* 
oonuSf  de  legibus  eplscopalibus  amplius  in  Hundret  placita  teoeaot ;  bcc 
causam  quae  ad  regimen  animarum  pertinet,  ad  judicium  sseculariom  Ixh 
minum  adducant :  sed  quicunque  secundam  episcopales  l^es,  de  qoaooD* 
que  causa  vel  culpa  interpellatus  fuerit,  ad  locum  quern  ad  boo  einacopas 
elegerit  et  nominaverit^  veniat  -,  ibique  de  causa  Tel  culpa  sua  respondeak, 
et  non  secundum  Hundret,  sed'  secundum  canones  et  epitoopales  leges,  et 
rectum  deo  et  episcopo  suo  faciat*    Si  vero  aliquis,  per  supeibiam  elalvs, 
ad  justiliani  episcopalem  yenire  contempserit,  et  noluerit  j  vooetur  aeBiel, 
et  secundo,  et  tertio :  Quod  si  nee  sic  ad  emendationem  venerit,  exoemmo- 
nicetur  }  et,  si  opus  fuerit  ad  hoc  vindicandum,  fortitudo  et  juatitia  f^ 
vel  vicecomitis  adbibeatur  :  llle  autemqui  vocatns  ad  iosdtiam  epiacopi  ve- 
nire noluerit,  pro  unaquaque  vocatione  legem  episcopalem  emeodabit.    Hoc 
etiam  defeudo,  et  mea  anctoritate  interdico,  ne  uUus  vicecomea  ant  pnepo- 
situs,  seu  minister  regis,  nee  aliquis  laicus  homo,  de  legrbos  qos  ad  epis- 
copum  pertinent,  se  intromittat ;  nee  aliquis  laicus  homo  alium  homtneoi 
sine  justitia  episcopi  ad  judicium  adducat :  Judicium  vero  in  nullo  looo  por- 
tetur,  nisi  in  episfopali  sede,  aut  in  illo  loco,  quern  episcopas  ad  hoc  ooo- 
fttituerit.     Sptbn^  v.  2.  p.  14.  '^ 

No.  XLL— P.  241. 

Form  of  a  Citation  in  the  Spiritual  Courts. 

Beilhy,  by  divine  permission,  Bisb6p  of  London,  to  all  and  ao- 
(L.  S.)   gular  clerks  and  literate  persons  whomsoever  and  wheresoever,  in 
and  throughout  our  whole  diocess  of  Ifindan^  greeting.  We  do 
hereby  authorize,  empower,  and  strictly  enjoin  you,  jointly  ancTsevcnUjr, 
perempionly  to  cite,  or  cause  to  be  cited,  A.  B.  of  the  parish  of 
m  the  county  of  and  diocess  of  London,  to  appear  lawfully  bete 

the  riglu  honourable  Sir  William  Scott,  knight,  and  doctor  of  taws,  oof 
vibar-f;eueral  and  official,  principal  of  our  oonsistorial  and  episcopal  court  of 
London,  lawfully  constituted  his  surrogate,  or  some  other  competent  judg^ 
in  this  behalf  in  the  common  hall  of  Doctors  Comraont,  situate  io  thep(h 
rlsh  of  Saints  Benedicts,  near  PauTs  wharf,  London,  and  place  of  judicatsre 
there,  on  the  third  day  after  he  shall  have  been  served  herewith^  if  it  Wa 
court  dny,  otherwise  on  the  court  day*then  next  foUowing,  at  the  uaual  aod 
accustomed  hours  of  hearing  causes  and  doing  justice  there,  then  andJJiere 
to  answer  to  the  Reverend  C.  D.  clerk,  rector  of  the  said  parish  of  . 
in  a  certnin  cause  of  subtraction  of  tithes,  Easter- ofienngs,  and  other  eod^' 
siastical  rights  and  emoluments,  and  further  to  do  and  receive  as  uoto  ia« 
and  justice  bhall  appertain,  under  pain  of  the  law  and  the  con.tcjsi|i»t  thereof, 
at  the  promotion  of  the  said  C.  D.  and  what  you.  shall  4o  orcabseto  be 
done  in^  the  premises,  you  shall  duly  certify  our  vicar-general  and  ofidal 
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principal  aforesaid,  his  sarrogate,  or  sorae  other  competent  jadge  in  this  be- 

nalf,  together  with  these  presents.    Dated  at  London,   the  day  of 

in  the  jear  of  onr  Lord  1806,  and  in  the  19th  year  of  onr  translation* 

No.  LXII.— P.  241. 

23  Hen.  VIII.  cap.  9.  A.  D.  1531. 

^n  Act  thai  no  Person  ihall  be  cited  out  of  the  Diocess  where  he  or  she 

dwelkth,  except  in  certain-  Cases, 

t. '  *  Where  great  number  of  the  king*s  sabjects,  as  well  men,  wives,  ser- 
'  ya»ts,  as  other  the  king's  subjects,  dwelling  in  divers  dioceses  of  this  realm 
^  of  England^  and  of  Wales,  heretofore  have  been  at  many  lim^s  called  by 
'  Citations,  and  other  processes  compulsary,  to  appear  in  the  arches  au- 
^  dience,  and  other  high  courts  of  the  archbishops  of  this  realm,  far  from^ 

*  and  out  of  the  diocess  where  such  men,  wives,  servants,  and  other  the  ' 
'  king's  subjects  been  inhabitant  and  dwelling,  and  many  times  to  answer 
^  to  surmised  and  feigned  causes,  and  suits  of  defamation,  withholding  of 
^  tithes,  and  such  other  like  causes  and  matters,  which  have  been  sued 
'  more  for  malice,  and  for  vexation,  than  for  any  just  cause  of  suit. 

II.  '  And  where  certificate  hath  been  made  by  the  summoner,  apparator, 
'  «T  any  such  light  literate  person,  that  the  party  against  whom  any  such 
'  citation  hath  been  awarded,  hath  been  cited  or  sutAmoned,  and  thereupon 
'  the  same  party,  so  certified  to  be  cited  or  summoned,  hath  not  appeared 
'  according  to  the  certificate,  the  same  party  therefore  hath  been  excom- 

*  municated,  or  at  the  least  suspended  fi'om  all  divine  service  ;  and  there* 
'  upon,  before  that  he  or  she  could  be  absolved,  hath  been  compelled,  not 

*  only  to  pay  the  fets  of  the  court  whereunto  he  or  she  was  so  called  by  ci- 

*  tation,  or  other  process,  amounting  to  the  sum  of  ii  s.  or  xx  d,  at  the  least ; 
'  but  also  to  pay  to  the  summoner,  apparator,  or  other  light  literate  person, 
'  by  whom  be  or  she  was  so  certified  to  be  snn^moned,  for  every  mile  be- 

*  ing  distant  from  the  place  where  he  or  she  then  dwelled,  unto  the  same 
'  court  whereunto  he  or  she  was  so  cited  or  summoned  to  appear,  ii  d,  to  the 
'  great  charge  and  impoverishment  of  the  king's  subjects,  and  to  the  great 
^  occasion  of  misbehaviour  and  misliving  of  wives,  women,  and  servants, 
^  and  to  the  great  impairment  and  diminution  of  their  good,  names  and  ho- 

*  nesttes :'  Be  it  therefore  enacted  by  the  king  our  sovereign  lord,  with  the 
awent  of  the  lords  spiritual  and  temporal,  and  the  commons,  in  this  pre- 
•ent  parliament  assembled,  and  by  authority  of  the  same,  that  no  manner  of 
person  shall  be  from  henceforth  cited  or  summoned,  or  otherwise  called  to 
appear  by  himself,  or  herself,  or  by  any  procurator,  before  any  ordinary^ 
archdeacon,  commissary,  official,  or  any  other  judge  spiritual,  out  of  the 
diocess,  or  peculiar  jurisdiction  where  the  person  which  shall  be  cited, 
f  ummoned,  or  otherwise  (as  is  aforesaid)  called,  shall  be  inhabiting  ax^ 
dweli'mg,  at  the  time  of  awarding,  or  going  forth  of  the  same  citation  dt 
iMunmons;  except  that  it  shall  be  for,  in,  or  upon  any  of  the  cases  or 
causes  hereafter  written  5  that  is  to  say,  for  any  spiritual  offence,  or  cause 
'oomthitted  or  done,  or  omitted,  forslewed,  or  neglected  to  be  done,  contra- 
ij  to  rtght  or  duty,  by  the  bishop,  archdeacon,  commissary,  official,  or 

'  otter  ^lions  having  spiritual  jurisdiction,  or  being  a  spiritual  judga,  or  by 
toy  other  person  or  persons  within  the  diocess,  or  other  jurisdictioo,  where- 

'  ttnt6  he  or  she  shall  t)e  cited,  or  otherwise  lawfully  called  to  appear  and 
answer. 

in.  And  except  also  it  shall  be  by  or  upon  matter  or  cause  of  appeal,  or 
fer  ofb^  la wf\il  cause;  wherein  any  party  shall  find  himself  or  herself 
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grieved  or  wronged  by  the  ordinary  jadge  or  judges  of  the  dioceas  or  jvm* 
diction,  or  by  any  of  his  substitutes,  otncers,  or  ministers^  after  the  matter 
or  cause  there  first  commenced,  and  begun  to  be  shewed  unto  the  arcb<» 
bishop,  or  bishop,  or  any  other  having  peculiar  jurisdiction,  within  whose 
province  the  diocess  or  place  peculiar  is ;  or  in  case  that  the  bishop,  or 
other  immediate  judge  or  ordinary  dare  not,  nor  will  not  convent  the  party 
to  be  sued  before  him  ;  or  incase  that  the  bishop  of  the  diocess,  or  the  jod^ 
of  the  place,  within  whose  jurisdiction,  or  before  whom  the  suit  by  this 
act  should  be  commenced  or  prosecuted,  be  party  directly  or  indirectly  to 
the  matter  or  cause  of  the  sdme  suit ;  or  in  case  that  any  bisbop,  or  aaj 
inferior  judge,  having  under  him  jurisdiction  in  his  own  right  and  title,  or 
by  commission,  make  request,  or  instance  to  the  archbishop,  bishop,  or 
other  superior  ordinary  or  judge,  to  take,  treat,  examine,  or  determine  the 
matter  before  him>  or  his  substitntes,  and  that  to  be  done  in  cases  oolj 
where  the  law  civil  or  canon  doth  affirm  execution  of  such  request,  or  in- 
stance of  jurisdiction;  to  be  lawful  or  tolerable :  upon  pain  of  forfeitare  to 
every  person  by  any  ordinary,  commissary,  official,  or  substitute,  by  virtue 
of  his  office,  or  at  the  suit  of  any  person  to  be  cited,  or  otherwise  summon- 
ed, or  called  contrary  to  this  act,  of  double  damages  and  costs  for  the  vexa- 
tion in  that  behalf  sustained,  to  be  recovered  against  any  such  ordinary, 
commissary,  archdeacon,  official,  or  other  judge,  as  shall  award  or  make 
process,  or  otherwise  attempt  or  procure  to  do  any  thing  coDtrary  to  this 
act,  by  action  of  debt,  or  action  upon  the  case,  according  to  the  course  of 
the  common  law  of  this  realm  in  any  of  the  king*s  high  courts,  or  in  any 
other  competent  temporal  court  of  record,  by  original  writ  of  debt,  bill,  or 
plaint }  in  which  action,  no  protection,  other  than  such  as  shall  be  nade 
under  the  king's  great  seal,  and  signed  with  his  sign  manual,  shall  be  altoir- 
ed,.  neither  any  wager  of  law,  nor  essoin  shall  be  admitted  j  and  upon  pain 
of  forfeiture  for  every  person  so  summoned,  cited,  .or  otherwise  called,  (as 
is  abovesaid)  to  answer  before  any  spiritual  judge  out  of  tlie  diocess,  or 
other  jurisdiction  where  the  said  person  so  dwelleth^  or  is  resident  or  abid- 
ing, X  /i.  sterling ;  the  one  half  thereof  to  be  to  the  king  our  sovere^ 
lord,  and  the  other  half  to  any  person  that  will  sue  for  same  in  any  of  the 
king's  said  courts,  or  in  any  otlier  the  said  temporal  courts,  by  writ,  infor- 
mation, biU,  or  plaint ;  in  which  action  no  protection  shall  be  allowed,  nor 
wager  of  law  or  essoin  shall  be  admitted. 

IV.  Provided  always,  that  it  shall  be  lawful  to  every  archbishop  of  tins 
realm  to  call,  cite,  and  sun)mon  any  person  or  persons  inhabiting  or  dwell- 
ing in  any  bishop's  diocess  witliin  his  province,  for  causes  of  heresy,,  if  the 
bishop  or  other  ordinary  immediate  thereunto  consent,  or  if  that  the  saaie 
bishop,  OF  other  immediate  ordinary  or  judge  do  not  his  duty  in  punish- 
ment of  the  same. 

V.  Provided  also,  that  this  act  shaU  not  extend  m  any  wise  to  the  prero* 
gative  of  the  mast  reverend  Rrther  in  God  the  Archbishop  of  Caatorbmry,  or 
any  of  his  successors,  of  or  (or  calling  any  person  or  persons  out  of  the  dio- 
cess where  he  or  they  be  inhabiting,  dwelling,  or  resident,  for  probate  of 
any  testament  or  testaments  *,  any  thing  in  this  act  contained  to  the  contisr 
ry  notwithstanding. 

VI.  And  be  it  further  enacted  by  authority  aforesaid,  that  no  archbishop, 
nor  bishop,  ordinary,  official,  commissary,  or  any  other  substitute  or  mi- 
nister of  any  of  the  said  archbishops,  bishops,  archdeacons,  or  other  haying 
any  spiritual  jurisdiction,  at  any  time  from  the  feast  of  Easter  next  coming, 
shall  ask^  demand,  take,  or  receive  of  any  of  tlie  king's  subjects,  any  sua 
or  sums  of  money  for  the  seal  of  any  citation^  after  the  sakl  feast  to  hi 
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mwarded  or  obtained,  than  only  lit  d.  sterling,  upon  the  pains  and  penalties 
before  linitted>  contained,  and  expressed  in  this  present  act,  to  be  in  like 
form  recovered,  as  aforesaid. 

VII.  Provided  always,  that  this  act  be  not  in  any  wise  hurtful  or  preju- 
dicial  to  the  Archbishop  of  York,  nor  to  his  successors,  of,  for,  or  concern* 
ing  probate  of  testaments  within  his  province  or  jurisdiction,  by  reason  of 
any  prerogative ;  any  thing  in  this  act  to  the  contrary  thereof  notwith- 
standing. 

No.  XLIII.— P.  244. 

A  Libel  in  a  Cause  of  Tithes. 

In  the  name  of  God,  Amen :  Before  you  the  worshipful  H.  H.  doctor  of 
laws,  vicar-general  of  the  right  revereinl  Father  in  God,  £.  by  divine  per- 
mission lord  bishop  of  and  ofBciaJ  principal  of  his  court  of 
lawfully  appointed  your  surrogate,  or  some  other  competent  judge, 
the  proctor  of  the  reverend  T.  W.  clerk,  master  of  arts,  vicar  of  the  vica- 
rage and  parish  church  of  in  the  county  of  and  diocess  of 
against  J.  fi.  of  the  parish,  county,  and  diocess  aforesaid,  and  against  any 
other  person  or  persons  whomsoever,  lawfully  intervening  or  appearing  for 
him  in  judgment  by  way  of  complaint,  and  thereby  complaining  unto  you 
in  this  behalf,  doth  say,  alledge,  ^and  in  law  propound  articulately  as  foI« 
lows,  that  is  to  say, 

1.  That  the  aforesaid  T.  W.  clerk,  in  or  about  the  month  of  last 
past,  was  duly  and  lawfully  instituted  and  inducted  in  and  to  the  vicarage 
of  the  parish  church  of  in  the  county  of  aforesaid,  with  all  the 
rights,  members,  and  appurtenances  to  the  same  belonging  and  appertain- 
ing, and  for  and  as  vicar  of  the  parish  church  aforesaid,  he  hath  been,  was, 
and  now  is  commonly  accounted,  reputed,  and  taken  to  be  ;  and  the  party 
proponent  doth  propound  and  alledge  every  thing  in  this  article  contained, 
jointly  and  severally,  and  doth  also  propound  and  alledge  of  any  other  time 
and  place  as  shall  appear  from  the  proofs  to  be  made  in  this  cause. 

2.  That  the  right  of  receiving,  taking  and  having  the  tithes,  offerings, 
oblations,  obventions,  profits,  and  other  ecclesiastical  rights  and  emola- 
ments  within  the  bounds, 'limits,  and  titheable  places  of  the  vicarage  ^nd 
parish  church  of  aforesaid,  proceeding,  encreasing,  and  happening, 
and  especially  the  tithes  and  ecclesiastical  rights  mentioned  in  the  schedule 
hereunto  annexed,  (which  schedule  the  party  proponent  prays  may  be  here 
read  and  inserted,  and  to  which  the  said  party  proponent  doth  refer)  by  law 
have  appertained  and  belonged  to  the  vicar  of  the  said  parish,  and  parish 
church  aforesaid  for  the  time,  and  do  belong  and  appertain  to  the  afpresaid 
T.  W.  clerk,  now  vicar  of  the  said  vicarage,  and  so  ought  for  the  fiiture  to 
appertain  and  belong ;  and  the  party  proponent  doth  alledge  concerning  any 
other  tithes  and  ecclesiaiitical  rights  as  shall  appear  from  the  proofs  to  b# 
made  in  this  cause,  and  as  before. 

3*  That  notwithstanding  the  premises  aforesaid,  the  said  J.  B.  in  the  year 
and  month  in  the  first  article  mentioned,  or  some  or  one  of  them,  all  and 
singular  the  tithes,  ofierings,  obventions,  and  other  ecclesiastical  rights  and 
jemoluments  mentioned  and  specified  in  the  schedule  annexed  to  these  pre* 
aents,  (which  schedule  the  party  ^roponen;  prays  may  be  here  read  and  in- 
serted,) forthcoming,  growing  and  happening,  all  or  some  of  them  within 
the  parish  of  aforesaid,  and  the  titheable  places  of  the  said  parish, 

cither  by  himself  or  some  persons  belonging  to  him,  hatb  received,  held 
and  possessed,  and  hath  had  and  applied  ihe  same  to  bis  own  use,  v»'ithout 
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No.  XLIV.— P,  246. 
it  Hemy  V.  c.  3.    A.  D.  1414.  . 

A  Con  of  tkt  Libd  U  ike  Sfint»(fl  Qnirt  9kaii  be  d^  ^ 

rit€»s  Forimrach  «•  divert  of  the  king's  liege  people  be  dailf  ^ted  to. 
appear  in  the  ipirituti  court  before  spiritmil  jadget,  there  to  answer  to 
dtlvert  persons,  as  wdl  of  tbingsr  which  tondi  freehold,  debt,  trespasMf, 
ooveoantsv  and  other  things  whereof  the  cognisance  pertaineth  to  the  court 
ol  our  lord  the  king,  as  of  matrimony  and  testament ;  nnd  when  snch  per- 
•oos  so  etted  appear  and  demand  a  libel  of  that  which  against  them  is  snr- 
nised,  to  be'inforaMl  to  give  their  answer  thereunto,  or  otherwise  to  pur- 
chase a  writ  of  oar  lord  the  king  of  prohibition/  according  to  their  case, 
which  libel  to  them  is  denied  by  the  said  spiritual  judges,  to  the  intent 
that  such  persons  should  not  be  aided  by  any  such  writ,  i^inst  the  law, 
nnd  to  the  great  damage  of  such  persons  so  impleaded :  our  satd  Imd  the 
king,  by  the  advice  and  assent  of  the  lords  spiritual  and  temporal,  and  at 
the  request  and  instance  of  the  said  commons,  hath  ordained  and  estaUlafaed, 
that  at  what  time  the  libel  is  grantable  by  the  law,  that  it  may  be  gnaned 
and  delivered  to  the  party  without  any  difficulty. 

No.  XLV.— P.  246. 

Form  rf  Writ  to  compel  i/<*/«rry  of  a  Copy  ofUbcL 

The  king  to  the  dean  of  the  arches  of  London  and  his  commissary  greet- 
ing.— ^Whereas  by  a  statute  passed  m  the  parliament  of  our  father  the  late 
lx)rd  King  Hemy  of  E/tglana,  holden  at  Leicester,  in  the  second  jear  of  his 
reign,  it  was  enacted  amongst  other  things,  whenever  a  copy  of  the  libel  la 
by  law  to  be  granted,  that  it  be  gfiuited  and  delivered  to  the  party  without 
difficulty ;  and  whereas  we  find  from  the  complaint  of  Badulphus,  that  he 
has  frequently  requested  you  to  grant  and  furnish  him  with  a  copy  of  tha 
libel  in  the  cauiie  moved,  and  pendiug  against  him  in  the  spiritual  court  at 
t|ie  suit  of  !•  and  which  copy  ought  according  tp  law  to  be  granted  as  it  is 
^Id ;  and  that  you  have  and  still  do  defer  for  the  present  so  to  do^  and  to 
deliver  the  same  to  the  said  Radulphos,  in  contempt  of  us  and  to  the  great 
loaa  of  the  said  Radulphus,  and  contrary  to  the  form,  force,  and  e£Rsct  of 
the  aforesaid  statute.  It  being  our  will  that  that  statute  should  be  observed 
inviolably  in  every  particular,  we  oommand  you  as  it*  is  allowed  of,  to 
driver  to  the  said  Radulphus  a  copy  of  the  libel  in  the  afbrmaid  cause  moved 
against  him,  aikd  pending  before  you,  if  by  law  it  ought  to  be  so  granted, 
and  to  deliver  it  to  him  without  difficulty,  according  to  the  form  of  the 
adforesaid  slatote.  And  that  this  you  by  no  means  omit  to  do^  under  Cha 
penalty  of  lOOl.    T,  &c.  38  H.  VI. 

No.  XLVI— P.  247. 


Jig  caricttf  f^oomK^gs  m  ike  Spirih/al  Qmrt  reiaihg  to  tke  ttMng  qf 

Evidence. 

Wifnen$  produced. 
H.  a^nst  H.  C.  S.    On  which  day  S.  uppn  the  allegation  by  him  glv^l 
ill  anU  admitted  in  this  cause,  on  the  behalf  of  his  client,  produced  ai  a 
^^z^^-.  £.  S.  whom  the  judge  at  bis  petition  admitted  and  received,  and 


administred  to  him  the  oath  usually  taketi  by  a  witness,  and  admonished 
liim  to  undergo  his  exannoaiion  when  notice  should  be  given  to  him  in  the 
presence  of  C.  dissenting,  and  having  the  usual  ticoe  allowed  him  for  intcr- 
xogatories  or  any  other  time  before  his  eaamination. 
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Cornndssian  to  txamhtt  Witnesses  decreed. 
H.  against  H.  C.  S,  On  which  day  S.  alleged  that  his  client  had  sererat 
▼ery  necessary  witnesses  to  prove  the  contents  of  his  allegation^  hot  that 
th^r  Hve  in  parts' remote  from  hence,  so  that  they  cannot  conveniently  at- 
tend to  undergo,  their  examinations  here  without  great  trouble  and  expente; 
wherefore  he  preyed,  and  the  judge  at  his  petition  decreed  a  commissioD  to 
be  made  out  to  parts  renodte,  directed  t«  the  Rev«  A^B.  andC.  D.  dells, 
comniissioners  named  by  and  on  the  behalf  of  his  client,  aid  ako  to  C  D. 
and  £.  F.  derks,  also  commissionere  named  byC  jointly  and  aevwrattyia 
sit  in  the  parish  church  of  N.  on  the  days  of  neoEt  ensiui^ 

with  power  of  continuation  and  prorogation  of  time  and  place,  as  occasioa 
shall  ve<)utre,  for  the  receiving,  admitting,  swearing,  and  examining,  and 
of  taking  the  depositions  in  writing  of  all  such  witnesses  as  sliaU  bo  pro- 
duced  on  the  allegation  heretofiire  given  in  and  admitted  in  this  cause  an 
the  part  and  behalf  of  his  dient,  and  of  taking  the  rapetitk>n  and  noog^ 
nition  of  the  subscriptions  of  the  said  witnesses  to.  their  several  examioa* 
tions,  they  assuming  to  themsdves  a  notary  public  indifierent  to  the  parties 
$o  be  their  Vfy^ist^}  and  the  said  judge  assigned  the  said  S.  to  return  the 
said  commission,  tc^ther  with  all  pro^edings  had  and  done  thereon,  on  or 
before  the,  6cc.  in  the  presence  of  C.  dissanting  and  protesting,  yet  having 
the  usual  time,  as  wdl  to  annex  interrogatories  to  the  said  commissioo^  as 
to  administer  them  at  the  time  of  the  execution  thereof. 

Commission  returned,  and  PubHeation  decrwsd* 
'H.  against  H.  C.  8.  S.  it  to  return  a  commission  with  examinations. 
On  whitth  day  8.  returned  a  commission  taken  out  by  him  in  this  caas^ 
together  widi  the  examinations  of  the  witnesses  taken  by  virtne  thereof 
and  prayed^  and  the  judge  at  his  petition  decreed  the  sayii^  and  deposi- 
lions  or  the  wimesses  examined  by  virtue  of  the  said  commisaion  to  be  pob* 
li.4Md,  and  copies  thereof  to  be  ddivered  to  each  party,  in  the  presence  o£ 
C.4issentin^. 

Requisition  for  Eiamnations, 
Hb  against  H.  C.  5.  Qn  which  day  the  judge  at  the  petition  of  S.  (al- 
li^ging  that  his  dieat  had  several  necessary  witnesses  to  prove  the  contents 
of  his  allegation,  but  that  they  live  in  the  diocese  of  N.)  decreed  a  com- 
miisidfi  ^  feqoisition  by  way  of  mutual  favour,  to  be  directed  to  the  i%fat 
Rev<  Btc^  his  vioar  genml  or  official  principal,  his  surrogate,  &c.  to  sit  is 
titeicpnsistonal  place  of  the  cathedral  church  of  D.  on  Uie  days  mi 

next  ensoiog,  with  full  power  of  proroguing  and  cantiaoing  the 
said  time  and  place  as  need  shall  require,  for  the  produdng,  leceiving,  ad^' 
ittittisig*  swearmg,  examining,  and  repeating  all  such  witnesses  as  shall  be 
produosd  on  the  .allegation  by  him  given  and  admitted  on  the  behalf  of  his 
client  in  this  cause,  assuming  to  tfiiemsdves  a  notary  public  indifllerent  to 
the  jparties  in  this  suit»  ibr  the  execdtion  of  the  said  ref^uisitioa  and  exami- 
natico  of  the  said  witnesses  so  to  be  produced,  sworn,  and  examined  I7 
virtuethereof,  and  assigned  the  said  Sr  to  return  the  said  conamissbn  or  se* 
qiiisitiop  into  the  x^isXery  of  this  court,  together  with  all  proceedixigs  had 
ap^-dc^'^  thereon,  oxi  or  before  the,  Bcc.  in  the  presence  of  Q^  disseatipg  and 
protestingr  J^t  having  the  usual  tim^,  as  well  to  anoe3^  interrogatoritis  ta 
the  said  cpminissioa  ot  requisition/  as  to  administer  then}  at  the  Ua^  o^tbc 
execution. thereof.  _    ^.-^  ^.  

Requisition  returned,  Spc. 
H.  against  H,  C  S.    S.  is  to  return  his  requisitions  for  examioatipns,  ^ 
On  which  diy  6.  brought  in  therequisifion  by  him  Ibnherljr  taken  oat*ia 
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Ibis  c2U9e»  toge;ther  w\th  the  exapiiDaiioa  of  two  witnessesi  kr  the  presence 
cf  C.  praying  $  at  who^se  petltioa  .the  judgQ  assigned  tbe  proctors  on  both . 
sides  to  propound  all  things  which  are  neceasary  for  thesn  respectively  to 
jiropound  on  the  m^i  court  day>  the  said  C.  dissenting, 

Compuiabjy  decreed. 
-H.> against  H.  C.S,  On  which  day  S.  alleged  that  A.  B.  andC.  D« 
wetre^  aod'ore  very  necessary  witnesses  to  prove  the  contents  of  the  allegai^ 
tion  by-  bim  given  and  admitted  iu  this  cause,  who  having  been  offered  their 
n^cessafytrareUing  charges  and  expences,  have  and  do  sdll  refuse  to  camfi 
aod  attend  io  gure  their  testimony  in  this  cause,  onless  bv  law  they  aieconw 
pbUad  tiieneto  y  whefefore  he  prayed,  and  the  judge  at  his  petitroa  decreed 
the  .said  A.  B.  and  C.  D.  to  be  cited  and  compelled  to*  appear  personally 
before  him,  his  surrogate,  or,  &c.  in  the,  &c.  on  the,  Src.  then  and  then* 
to  take  the  oath  uanally  taken^  by  witnesses,  and  to  tesdfy  the  troth  o£^ 
what  they  hnow  in  this  cause,  nnder  pain,  &c. 

Ditto  Viis  et  Modis.  '  ^ 

H.  againrt  H.  C  5.  On  which  day  the  judge,  at  the  petltibri  of  S^*  al- 
le^ng  that  A.  B.  and  C.  D.  were  diligently  sought  for  and  inquired  after  at 
their  respective  places  of  abode,  by  the  mandatory  in  this  bdialf  lawful!/ 
anthorized,  with  an  intent  to  have  cited  them  personally  (if  they  could  havel 
been  found)  to  give  their  testimony  in  this  cause,  but  could  hoi  there  be 
met  with,  decreed  them  to  be  again  cited  personally  (if  tliey  can  be  so 
found,)  otherwise  by  publicly  affiiing  a  decree  for  sdma  tFihe  uppn  tke 
outward  doors  of  the  several  bouses,  or  last  usual  places  of  abode.  b£  the  saki 
A.  B.  and.  C.  D.  or  on  the  outward  doors  of  tlie  parish  chtirdiea  vi  the  - 
pariAhea  wherein  they  now  do,  or  lately  did  dwells  on  the  Sundity  or  fea« 
tival  day  next  and  immediately  ftillowing  tbe  receipt*  of-  the-  said  dfeH:ree>  *r 
during  the  time  of  divine  service,  and  by  leaving  there  affixed  a  true  Copjr 
thereof,  and  by  all  other  lawful  ways,  means,  and  methods  whatsdevbr/  ' 
wiiereby  the  said  decree  may  most  likely  come  to  the  knowledge  of  them 
the  8aid  A.  B.  and  C.  D.  to  appear  before  him,  his  surrogate,  &c.  £aa  in 
the  compulsory  act.]  .     .       ., 

Excommunication  decreed.       '    .  \    .  ,  ■    ■    ■ 

H.  against  IT;  C.  S.  On  which  day  a  public  proclamation,  being 'thrioe:: 
inade  for.A.  B.  the  party  cited,  and  he  by  no  means  appearing,  butteon??". 
tujnaoiouiily  absenting  himself,  tbe  judge  at  the  petition  of  9.  (accuisiQg  htt': 
contumacy)  pronounced  him  in  contempt,  aad^for  such  his  manifest  con- 
tutnacy  and  contempt  decreed  him  to  be  openly  and.  publicly  denounced^ 
and  declared  to  be  excommunicate  in  the  face  of  the  church;  but  ordered  - 
the  eifioaunonicatian  not  to  be  extracted  within  a  week  &om  this:  d^v .  •    • '  i 

Exconmiunicatirm  broifgfii  in;  ^c. 
H.  agaSmrt  H.  G.  SI  ■  On  which  day  S.  exhibited  letteri  of' excorioTriubi* 
calion  duly  denounced,"together  with  a  certificate  of  thc'due  p"    i.  atioh' 
thereof  on  the  back  of  tl«e  Bame,  and  alleged  that  A.  B.  tliereiti  named  was' 
and  is  by  the  authority  of  this  court  excommunicated,  afid  ta  such  at* pro* 
per  time  and  place  duly  denounced,  and  that  lie  h^i  stood  under  the  sentents' 
of  ez^tmnaniciition  fordie  space  of  forty  days  and  upwardls  tifter  -the  ^ 
flouncing  thereof,  ahd  stltl  perseveres  in  theaameout-ofan  obstinate  dis^' 
position,   and  contemniog  the  ecclesiastical  jurisdiction;    wherefdtti  M ' 

.     '      '      .  ' 

■I'.W  ■*■■  I.     Ill  ■  ii».  ,1  W— — ^^i^W^—— -^— 1— ^l^i^^M^fc 

*  tn  like  xnanner  are  citations  tiis,  ^c,  an4  moiutioBs  and  decrees  to  b9 
fet/orih. 
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pca.^,  ^and  the  judge  at.'his.  PctJi^Qi^^  ^^^'^^  Hj^^^<^]§^  wraieib  the 
W*'».mWly  for  hh  writ/or  tbe  tahjpgipf^w.jHjilj     i^ ;,  , .,  .,-,^rf  ,^  ,,^ 

H.  against  H.  C.  5.    On  which  day  aipfiettfed-.pcnCHahUj  ««^:JMr>l1«i 
Haitypriadpalaathtsci&ney  and,  mlhoatrfcnri^kmgdnf  pfeoirtaiiipooiUtnied 
kItkisUiaIfy  rilegsd  thai  fbr  hb  ooptamfitiii^iot -•giving' iiotJ^is^iaanooal 
MKwein  to  a  certain*  prctesded  libel  adknaittad  iirdui  caqacfaa'todtheeaWft' 
oominaiiieatad,   tod  that   aiich  eiocRmnnDicaticiB  liad-  tectti^drmtaca^ 
«gaitfst  him»  and  that  having  remanifii  uatfer.  the  aaidseDftteceriof  a^iopai* 
jDontoation  4dr  the  spaoe  of  forty  days,  it  had  'beea  tignifiBd  In  hii  inaapraff^ 
liar  a*  writ  for  tftie<  taking  hit  body,  and  that  anch  irrit  had*  iaamd-tfid^  wi» 
Tont  Ihcreupotif  andthat  tbnreon  heiis  now  in  cnatady^  bot  lUatrfafe^^xiaw 
:wiiiing  te  aabmit  to  the  said  ai^ignatioD,  and  to  give  m  faia  aiMwcm.ti>;,tka 
aaid-lSe),  '[whfervapoD  C  f»rodnced  Inin  for  bia  anawera».  and  ^thsi  jodgt 
^?ie  him  the  oath,  and  the  said  A*  H«  exhibited  his  snswem.ln  wtiiiag; 
lD»d  ackAowledged  his  aubacription  thereto,]  and  alleged  thathe  hadfaMl 
the  OMitomacy  feea  inoarrcd  by  hia  aforeaaid  contempt,  and*  lbcrcfove.ha 
Iprqwd  to  be  absolved  $  wher^opon  the  judge  gave  himtheoaib^  lii^tha 
iiii«qU  be  ot^edifmt  ta  hia  majesty's  ecdesiastKal  laws,  and  the  k wfol  boaor 
roands  of  his  ordinary  for  the  fntore,  and  that  he  would  oot  willhi|^  iaew 
addMtiCi9«f  exoommonication  again,  and  then  decreed  him  the  aaSd'A.  H. 
to  be  absolved  and  freed  from  the  sentence  of  excamroanicatiao  deDoonccd 
Ygainat  htm,  and  an  absolatioa  to  pass  the  seal  accordingly,'  ti^tho^ni» 
ieace>of  the  said  C.  not  opposing  the  aame.  ..  ^ y;z: 

Theik)rm  of  Interrogatories  in  a  Suit  of  Equity  on  behalf  qff^  Compfa^t^^ 

JtnaTDgatmies  lo  be  administered  to  witnesses  to  be  sworn  and.^  eximiried 
.  I  by -virtue  of  acommissioUf  issued  out  of  and  unde^the  seal  q£  ^atkif^ 
'^icodvi'^  chancery  in  a  certain  cause  there  depending,:  and  now;  a|,iieiMw 
^v.iwbevein  A;  B.  C.  D.  £•  F.  are  complainants  v^^nBt  G.  H.  dlerk.^delto- 
.:>  idaat  en  the  part  and  behalf  of  the  complainants.  -.n. . 

:  J  ];  Do  you  know  the  parties  in  this  cause  named,  plaintifisor  defoiid«ll|» 
.•fther  qrrd  which:  of  them  )  And  how  kmg  have  you  known,  thenar  neithiw 
xatsilwhitih^>4wm.^4-^(DeclarB^  ..•o?i.^£ 

>  .^;3;  Doywrknow  tbe^ariidi  of  Almoodsbory  in  the  county  of  jQ]{mQMfl|» 
iinthe^plettdiUgsia  this  cause  named?  If  yea,  how  long h»t> yoitlriJftiin 
>lftw:  iMititf^'  Btid  isitr^  k  not  the  aaid  parish  as  you  knew  or  bi^liev»^  <^^0ifid<id 
^to  OP' consist  lof  at|y,  and  how  many«  districts  or  separaie  tiahiogf: iir»6- 
i^'mi^Mf  ^yea,  bow  are  they  respectively  c^ed  or.  dialili0«iabeA0iAh 

clare.  . .'.  ^  '^;.' :  \  12  lo  li 

-V  'dj.I^tor^iMirtfaeBnd  aaverallithiags,  as  yevt^knaw  or  Micusujoiiany 

and  which  of' ib«mrompMiend.«Dd  coittam  anyjsmatkfiijsfiitrak  imr^ 
.Sllltt^isivietsordinsioas?  If  yea,  set  forth  how  such  smaller  districts  or 
di\4tiotis  taTe':«&lled  or  kxiown  by  name,taak}  in^itMchtnf  itbataaW  dtWfrf 
iCithiMgsw  ^^vfsioos  they  rsspeetixfily  be/or.heliongilia.rf'PMrhinyi'io  i5n:.« 
yj  4.  A««'yb»>or'acey«Ki  not  .adqonnidd  with  th6.matuiertif  dalhipgdbiiliia 
SBidipatisbef    ''"^^   -  ».  ^  If' yea,;  JHm:lQiiflrba|ier?yo>irjMo«ai<MA^^ 
qtiaiotexl  therewith,  and  what  is  the  usoaiaM3CtisiQaaaf)&«itliQmiSifrA^iK 
'^iPiM  s;iid:forifdi'aiidtiiheaUe^fiacQarthiqrQef^.^^^ 
h4v«  n<n  Cithea  iOtiandcbeai'Ciiiloaiarily  paid  iiy  i:^  ?  l>IWWalgJtod»ri»Mlw 
saitipdtisb,  ^r  has-  cr.  bave?aby^  aad/'^'hafejANrfito  XTtiivKkhlifS^^ 
cu*t(^ary  f^aycnentiKm  pmd  for  or  in  liek^r, sstiffoclioi^ct)^  litfMki%riVHr 
and.  what  tithes  in  the  said  parish  as  yon  know  or  believe.-- Dedare« 
5.  Do  you  or  do  you  not  know  any  pbice  or  places,  district,  ^KviskiB  or 


^ilthtfHr  in  the  s^d  parish,  c^Ied  oi;  known  by  the  names  of  or 

...  ofr*r->.  "6rfeitlierorth\rfc,  "6^h^*e^miiV6r       •    ■  7  Ifyea. 

are  or  have  any  and  what  tithes^ln^  kind  been  ix^tially  pikf  f^  tbe^sl^v^ra 
lands  in  the  several  places,  dhmiot^  «liViMioi»  or  tithings  before-meutioned 
ai^)rottIkii&woi^£bdie«e«-f»'B«)ape.VM       .'.   r 

^>' CU'iDo^^^oircfirdQ  yoti  tioibtkinirwfvwhe^faer  any  l9odaB<MJ  nttdo^flDorandeiif 
famaemiry'paym^t^vebecn  umadiy  paid  by  ihftocGupietis.of<laiid6JaJlba 
MitdiBe9^nil^ifttiGt8»  dtfainga^  cbviBMns  at  paces  inthe.pinooding  mten»» 
fjaicvlefiiibeiiitioiied^  i6r  any  snd  vinoh  0f  tfaem,  for  or  ia  liea  or^  aatiafiuttioo 
ef!<»i)iB  aod^^vkat  iltlies  aJisingy  renewing^  or  increaaing  on  ihe^ksda 
VMunrthelsaid  d&tnct  or  diviriQD^  or  any  and  which, of  ibem ?  if  yeaii 
winitiisi>asriaiffauchxiiadoa  or^modns'aor  ancient  onsbmieiy  payniQfit>  aad 
ibrnwhat'ldliies.xsespoctitely  payable,  and  towhom*  and  whisn,  and  hoir 
tabg<iiann»  yeu^  kn&wn  the  lame  to  be  paid,  and  hj  whom^  and  to  wten», 
•gd^haihila  teea^be  ooflameniepniatian  concerning  the  mamle^  «C 
tslbitig.withinthff  aaidpfldsli  6t  ditision  ia  the  preceding  interrogatories 
9oniilieried!>  Hath  ii  been  that  tithes  wera  dueaftd  payable  tti  kiiid^  or  thai 
iK^/.'and wftbtmodiM  or  modus's  or  ancient cuatomary  payments  were  dde 
9w  payable  in  Men  theveof,  or  any  and  what  species  tbereof.-<^De<^im«|ji 
fiOD Jchow  or  beliew,  touching  the  matters  in  these  intenogatoiries  iuquftie4 
iftaOy  vt^h  the  reason  for  your  belief  at  large.  ...   r. . 

"i  1 7/Ji^  yod  'Or  do  yon  not  know  any  district^  division^  Pf:  titkking^  io;  the 
tofdiparisn  of  *  called  or  knoiit*n  by  the  natne  or . ilames  >c»f    .    v    •% 

<iri(by'.ihenaai^'of  •  oranyandwhichof  tlieo^Mf  .yi^a;«ve0r 

kave  any  and  what  tithes  in  kind  been  wnaily  paid  forthe  siq^ec^fkHaadsia 
^e  said  district^  division,  or  tithes,  or  any  and  which  of  them  as  yoi^Jcnp^f 
or  believe.— t)eclare.  '  '    ^      v.  jr  . 

^^-Si  Dcoyicni  or  do  yon  not  know,  or  can  you  or  canr  ysm-Hot^iiietiAarth 
'iijb^tlisr  ^  modoa  or  modus's  or  ancient  customary  p^neiUs*rbave  h^u 
jasttall^  paid  by  the  occupiers  of  lands  widiin  the  s^  seveiml.  dt)ybrktt/>di« 
■^iakiiBit  or  lid^gs  in  the  preceding  interrogatories^  mentiDnid/^  or  ia«y^n4 
which  of  them,  for  or  in  lieu  or  satisfaction  of  any  and  whet  jUbhea  HTisling, 
.tttie^in^,  or  increasing  on  the  lands  within  the  said  district' or  idlMi^ionf  or 
taairiantciistoinacy  paytnent,  and  what  sj^ies  of  ttthes  resptotivetyipayiibtt, 
afid  to  whom  and  when,  and  how  long  have  yon  knowutba  estai^iQ:bm«>  been 
<yMy  andl>y'whoin,  and  to  whom,  and  what  lias  been  ^baiofiopitid  repu. 
oaHani  tfonitiemftig  the  manner  of  tltbing  within  the  severs^. ddhUit^s^rdivir    ' 
'^ik^  ort|tt»ings  4n  the  preoeding  interrogatories  meaAioncli?  h^hb^^ 
-fbat^tifhesiw^n^dueand  payabie^m  kioc]/.or:  that  any  aiid  ^fA&l  iniodcrstor 
H(pi4dti6»Npdr«aQiei0DCctKtoc&aiy  prymcmSiWDriy  doeand^pai^abte^  ^M.\^t^U 
or  of  any  and  what  species  thereof.— Declare.  .^:r..'» 

^^i^l^LoQilCJ  ifpon  te.sevei^lboc^Ka  and..paper2t>nowprodiic4d2rflndlshi9\va 
'tb>^  dtthiS'thMiQia'OfyDureainiQiiwiio^  buc 

Itfl^^beiiHttiaibr  |nyi  and'^^ibliiJof  thcsn,  .or<aByiatid'wbat(ipari;gf  .^tbmiiiiil/r 

either  of  tfaaftolas^yon  Ibeiuiy  ahd  tabatosaton/knoTMF.Dr  ^belusv^  :(T^  W(lfta\ 

c^rthC'^itMle  t>r'raiiyr.Bnd'Wbliihr<ifftbain,  belcAig,  .aoditovr^asi^.'wj^j'e  bayq. 

*f6€nfiiifi&a<bei9lMl^<fYPMnib9aiifa^  sahi#  were  respe(:(ivd)'.  Wfil.Ufija, 

K'  ^W;^  fiteoltQfpotf  iber)p^lpe^krpai«eraiii6ffr'prodib^  tipiQi^f 

«||Air^jaimiilaiMr'madcyd'^A.i^  >  /  vo.,-..)!  did ^3011  aiba^ina.  tj^tsanm^.or.aiiy 
^fM^^lta^waf^^htehiof  cMof'Wkh  the* (record Itael^i  of^  whicb(thA!ia»T^  fpvn- 
'^pir¥!ttf'4»^it  di^}icdf)fii»ias«iq|iMt'.41|en:and  ^u^  ivrfa<)ni:  di^'  jr^  ^^^x^i^Q 
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tfie  settle?  And  U  the  ^ame  a  trtife''cttp3r'or  cop!^  of  such  record  or  iitcordi 
«s  you  know  pr  believe.-^Decfare*.      * 

*  li;  What  in  your  jadgment  or  ophiion  w  the  Valae  of  tbe''9eT6nl  tStK^ 
ormbdits  payable  ih  lieu  thereof,  dtie  and  payable  to  th^  vicar  of 
one  ^car  with  another,  according  to  the  osoal  and  cttstoraary  manner  iof 
tithing  in  the  said  parish  of  '  ?  And  what  in  year  jtfdgiDehtts,  or 

wcrutd  be  the  vahie  of  the  several  tithes  if  paid  in  kind  one  year  With 
iiother,  as  yon  know  or  believe.^— l>eclare. 
12.  Has  or  has  not,'  as  yon  know  or  believe,  the  qnantity  of  !and*nsei 

S"  meadow  or  pasture  In  the  said  parish,  been  one  year  with  another  rietr 
esame  daring  your  knowledge  thereof?  And  has  or  has  not  more  land 
been  laid  down  to  meadow  and  pasture  in  the  said  parish,  for  some  and 
ftow  many  years  past,  than  when  you  first  knew  the  same.— Declare. 

'  1^.  Was  or  has  not  the  number  of  cows  kept  and  depastured  within^ 
said  parish,  been  increased  since  first  you  knew  the  same?  If  yea,  forliow 
many  years  last  past  has  the  number  been  so  increased.'*-Declare« 

14.  Have  or  have  not  any  and  which  of  the  vicars  of  ,as  yao 

know  or  believe,  at  any  time  and  when,  made  or  accepted  any  composition 
with  the  owners  or  occupiers  of  tiie  land  in  the  said  parish,*  or  any  of  tbem, 
for  or  ih  regard  to  tithes?  If  yea,  what  was  sudi  composition,  and  wrt 
such  composition  as  you  kfiow  or  believe  calculated  on  the  foot  of  tithes  ia 
kind  being  due^  or  on  the  ground  of  any  and  what  castotoary  payments 
behig  due,  in  Wen  arid  satisfaction  thereof — Declare. 

'  15.  Is  there  or  is  there  not  any  glebe  land  belonging  to  tlie  vicar  of 

in  r'gfit  of  the  said  vicarage  ?  Jf  yea,  where  does  the  same  lie,  and  of 
fiowmuch  iti  Measure  doth  the  same  consist  as  you  know  or  bdicve.— 
Declare. 

^l6.  Do  yoh  knov<^;'orcan  von  depose  any  other  matter  or  tbing  am- 
ccrning  f1ie;fnjftters'in  question  in  this  cau<ie,  which  may  tend  to  ^l»e> 
neftt or  ad\^2ffltage  of  the  complainmts  in  this  cause?  If  yea,  set  forth  the 
same  with  the  reasons  for  }'our  belief  at  large,  as  if  you  bad  been  paitica* 
larJy  interrogated  (hereto. 

X^€  ]^or:m  ofjntcrrogaioncs  in  a  Svit  of  Equity  in  hehatfafthe  D^cndad. 

fetciti'QS^of  ifs  to  bo-adramistered  to  witnesses  to  be  produced,  swora,  and 
examined  by  virtue  of  a  commission  issued  out  of  and  Under  the  seal  of 
4he  high  court  of  chancen'  i"  a  certain  cause  there  depending,  and  now 
.  at  rs,suc,  wlicreln  A.  B.  C.  D.  K.  F.  &c.  are  complainants,  and  G.H. 
^'.ckfk  is  .the  defendant,  ou  the  behalf  of  the  said  detiendaut.  • 
^r'iVr  Po  you  T^.now  the  partie«;in  this  cause  named,  plaintifi^  or  delend^f«^ 
or  iiVapd  wUicIi  of  them,  and  how  long  have  you  known  them  cither  and 
wHiciVo?  then.— Declare.  '  -  ; 

*  \  '^r  Ob.  yow  know  or  arc  yod  accjuainted  wif h  die  parish  of  .      -  i^ 

ihe  cpurity  of   "  in  the  pleading  in  this  cause  mentioned'*  Ff 

yea,  Bow.  long  tave  you 'been  ofcquainted  iherewith,  is  or  is  notthfe  ricar  of 
/„*       '*    %forenaid;'fur  fhe  time  being,  entitled  ta  receive  some  and 
stt^.uthes  in. the  parish  of    '  '    "   and  tiit  several  tttliCRbl^  jihic«s 

"thereof,  inS  arei  and  are  not  the  same  pa)rable  in' kind,  is  ycju  kttowtrt-  be* 
lievqJ— TJeclafe  the  reasons  for  your  belief  at  large.-    -      '  -  - 
^.  3?,Po  you  or* 'do  you"  not  kiiow,  ot  have  youor  have  ydn^not  heirJ 
whether  i'e  ownetS  or  occopier«?  of  lands' m  the  said  parish  of  ••  " 

and  tlac  several  titheable  place?  theredtVot  i?orae  atid  which' df  theih,  feire 
usually  or  iitany  tirtie,  and  when^paid  tithes  of  hay,  riiilk,'  foals,  -gardew, 
and  orcEa^ils,  calves,  lambs^'  and  p!^^:  or  any  trad*  whith  of  tbem  fo'lhfe 
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vkar  «C  ,  Soar  tbe  time  being,  in  kind,  or  have  they  p9\i  an;^..con9« 

position  for  the  same  or  in  satisfaction  thereof,  or  any  an4  which  of  them 
theretf  ?  If  yaa«  what  was  such  composition  or  satisfaction,  and  for  which 
of  the  said  speoiea  of  tithes  respectively,  how  was  such  composition  or  sa- 
tJafiiction  always,  thesame  sum,  and  in  the  same  proportion  for  each  of  the 
said  several  species  of  tithes,  either  and  which  of  them,  and  paid  alwa^a  * 
at  the  same  time,  or  was  or  was  not  such  composition  or  satisfaction  ior 
some  and  which  of  the  said  species  of  tithes  sometimes  varied,  and  difierent 
St  difierent  times,  by  the  same  or  difterent  vicars  &r  the  time  being,  and 
paid  at  difierent  times,  and  do  you  or  do  you  not  know,  or  have  you  or  have  • 
yon  not  heard  that  ditferent  sums  and  different  proportions  have  been  paid 
at  difE&tent  times  by  the  owners  and  occupiers  of  land,  or  some  of  them,  to- 
the  vicar  of  for  some  and  which  of  the  said  species  of  tithes 

he£bre*meutioned.— Set  forth  what  you  know  or  believe,  or  have  heard 
conoemiag  the  matters  in  this  interrogatory  enquired  after  at  large. 

4.  Have  or  have  not,  as  you  know  or  believe,  or  have  beard,  some  of  the 
land  owners  or  occupiers  of  land  in  the  parish  of  or  the 
titheable  places  thereof,  made  some  agreement  or  composition  with  the 
vicar  of  aforesaid,  for  the  time  being,  for  their  tithe  due  to 
him  at  some  certain  soni,  and  how  much  in  the  pound,  according  to  the 
annual  rent  of  the  knds  for  which  such  tithes  were  due  ?  If  jta^  at  how 
much  in  the  pound  were  such  agreement  or  componitions,  each  and  every  of 
them ;  were  they  always  at  the  same  rate,  or  at  different  rates  at  different . 
times,  and  who  by  name  was  or  were  vicar  or  vicars  of  at  the  time 
of  such  composition  entered  into  respectively  as  you  know  or  believe,  set 
forth,  or  have  heard^  touching  the  matters  in  these  interrogatories  i^r 
quired  after  at  large  ? 

5.  Do  you  know,  or  canyon  depose  any  other  matter  or.  thing  CQti- 
ceming  the  matters  in  question  in  this  cause,  which  may  tend  to  the  be- 
nefit or  advantage  of  the  defendant  in  this  cause  ?  If  yea^  fijot  forth  th^ 
eame  as  if  you  l^d  been  particularly  interrogated  thereto. 

No.  XLVII.— P.  Q48. 

T^e  several  Acts  of  the  Spiritual  Courts  in  passing  Sentence,  and  protesHnf^ 
against,  and  appealing  from,  Sentences  of  Inferior  to  Superior  C(nirt^: 

Sentence  porrected  hy  one,  4"C.  "  ' 

H.  against  H.  C.  S.  For  information  and  sentence  at  the  petition  of  S.  ' 
On  which  day  S.  porrected  a  definitive  sentence  in  writing,  -which  ^ha 
piayed  to  be  read,  promulged  and  given,  and  right  and  justice  to  be  donv  ' 
^nd administced  to  nim  and  his  party  in  the  premises,. in  thepres^dc^ofC* 
dissentiug,  and  praying  right  and  justice  to  be  administred  to  his  client ; 
vrhereupon  the  iudge  having  beard  the  advocates  and  proctors  on  b()th  ^idti, 
read,  promulged  and  gave  me  sentence  by  S.  porrected,  thereby  prdnounc- 
ing,  decreeing,  declaring  and  doing  in  all  things  as  in  the  same  is  contain* 
ed  j  then  S.  porrected  a  bill  of  expences  made  or  to  be  made  on  tKe  behdf 
of  his  (flieo^  in  this  cause,  which  he  prayed  tp  be.  taxed  V  and  the  judge  at 
bis  petition  ta^^d  the  same  at  the  sum  of  of  lafwfiil  mbney  (JfQreii 

Britain,  besides  the  sum  of  14^.  .10  d*  for  the  expences  pf  a'moU^tPTti'^  fb^ 
the  pay fnent  thereof,  extending  in  the  whole  to  the  sum  [of  .;  Then 

S.  made  oath  that  his  client  hath,  and  must  necessarily  eatp^tnl  tU^  iWK 
faxed,  and  prayed ;  and  the^udge  at.his  further  petition  decireed  ^.^s  dtidftt 
to  be  monisb^  lo  pay  or  cause  to  be  paid  to.  S/«  client,  of  her  proctor,  ^he 
l^dsum  taxed^  bevidci  the  expence  of  the  monition,  extenditigas  a^r&» 
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Hid,  witbia  ten  Jg)v  tfter  dieuid  >ni^nWw)^tHtff  Ki*t1]to»i<My^eatta(^ 
«d,  bat  onlared  tbM  tbemid  mooitlon  tlraMd'ilmtgD'taHlir4«d'<#ilMa'M& 
di^*  from  th'tidme;  tben  being  then  atiAtbete  pt«#nt'«4H>  ttr^llmegb* 
Mr  afontsAd,  the  wonhipfhl  G.  P.  and' J.  A.  nk\^tt!fy,A6ei»kt.ki  IM^ 
advKSlei  of  this  court,  and  aboE.G.  aod  B.'Hl' BJKaiDM  pllbBct'-|roaHM 
of  the  laM  court,  as  witneiKi.  ,.;..„,.,     ,  -..    ■  :  ;,. 

Porfg  dumiuedfromfuriHer  t 
'  H.  against  H.  C.  S.  On  which  day  the  j 
and  proctori  on  both  sides)  did,  by  his  final 
the  force  of  a  definitive  sentence,  in  writing 
fiiTther  judicial  observation  in  thiii  behalf,  : 
cons ;  and  the  taid  S.  pomtcted  a  bill  of  eux 
taxed,  but  the  judge  reserved  the  taxation  tb 

Stntatcet  porrnttd  on  both  Sidn,  Ift. 
H.  againit  H.  C  S.  For  sentence  at  S.'a  peiiiiou. 
On  which  day  the  proctors  on  both  sidos  ponected  Knteoc^  ia  vrn^Ki 
wbicb  they  reip«ctive1y  prayed  to  be  read,  proinulged  and  gives,  and  lij^ht 
andjti^iicelobeefiectaally  done  and  administred  to  them  npd  their  piuttei 
reflectively  in  the  premLses  j  wbereupon  the  judge  having. beard  tbe  advo- 
eiCes  and  prpctqn  on  both  (idea,  and  havh>g  maturely  considqied  tbis  bun- 
neu,  read,  promulged  and  gave  tbe  Knteiice  porrectcd  by  S,  LheFebypro- 
oooncing,  fleclaring,  decreeing  and  doing  in  aU  things  as  in  the  said  len- 
Unce  is  contained,  the  said  C.  praying  sentence  as  before  prote^lng  ofa 
pipvBPcC'ionfitti.bis  client,  and  of  apiiealing  in  due  time  and  place,  ihere 
being  then  and  there  present,  .&c.  as  witoesses  i  upon  all  wliich  premise* 
tie  Htd.'S-  [eqnest^d  me  llie  said  register  to  muke  bim  one  or  Kiore  public^ 
iHif tn;m^  OT  instruments,  and  to  subscribe  and  deliver  tbf  same  to  nloi.' 

-.■.."    ':.ACK  IN  ACAtJSE  OF  APPEAL. 

Jet  on  decrtfing  tie  Iniiiiliiin,  Cilalioiij  and  Mumtioti,  ^. 
AbWDOisiof^pt'^  SDdcomplaiot  of  nullity  promoted  and  biought  by 
Qn  A^4>f-C4  in  the  diocese  c^'B.  and  province  oi  C.  tbe  party  appellant  and 
coniplliiawt  on  the. one  part,  and  M-  S.  of  the  parish,  diocese,  and  pn>- 
Tipccrsftvesaid,  tbe  partv  appellate  and  complained  of  on  the  othar  pOtt. 
0.      ■-■■■•'        •  ■ 

On  wbfeh  4ay  C.  exhibited  as  proctor  iar  the  utid  G.  A.  and  nude  tun- 
■ClfcMM?  for  bim,.  xnd  all«d^ed  lb-It  the  worshipful  T.  B,  LL.D.  vkai-gtr 
neral  and  official  principal  of  tbe  rigfai  reverend  Father  in  God  T.  by  divioa 
pcrmtssim,  lord  biehop  of  B.  or  tiis  pretended  surrogate,  unduly  and  un* 
joitly  proceeding  in  a  certain.  prelecUfd  cause  of  which  bleljde-  I 

re  bira  or  bis  pretended  surrogate,  between  M.  S. 
it  and  complainant  on  the  one  part,  and  his  client 
ccusedandcotrplaioedofoii  the  olberp^,  didst 
pretended  office,  as  at  the  unjust  solicitatim;  in* 
id  petition  of  Ibc  6aid  M.  S.  by  bis  interlocutorf 
if  a  definitive  sentence  in  whtitig,  decf  ee 
Dt  and  prejudice  of  thi.' said  G.  A.  and  Aat  il  fiad 
been '.in^tanif )■  on 'the  part  and  belialf  of  ibe  said  G.  A.  in  due  foMn  of  !»« 
ftdoi  all  andsingiil^r  Ibe  grievances'  aforesaid,  and  frotn  all  and  singuliT 
ether  ibe  grievance*,  nullities,  iniquities,  injustices,  irjuties,  ahd  erron  in 
the  proceedings  of  the  sdid'pr^icnded  judge- or  hit  pretended  surrogate, 
rightly  and  diriy  epperfed^  l«  (Jieawbes  eouM  afCi  and  U>  ibe  official  pnixi- 
faitiivtof;  mictetefelbsMridO.  ^a)'ed,:Bifdib»suiiiogatsalUiaiidjihit 


all  a^ufiin^qnai. (nvW, ty  4»*'  i^'t^i'  tTobalf  outjlu  ^p  W iohib^e^), , |a^ 

afi^AatifMid-Ctwflwptj  duatfenipt  or  ^uk  to  be  attompled  or-dKw  apyt 
thing  to  tbe  preiudice  of  the  said  G.  A.  whereby  bemqy  ^  )^B^(M-jH:!titU 
proeecuCioD  of  «uch  anneal  j  and  alto  decreed  ihe  snid  M.  5.  to  be  cited  to 
appear,  before  the  official  priiictpBl  albreiaid,  iiis  liurrogate,  or  .some  other  - 
coiwpi^teiil  judge  in  tliii  bel)alf,  JD  the  coinnion  hall  ot'  JDoelorsCom- 
nhiLi$I  landon,  and  place  of  judicature  ihera,  on  tin;  sixth  day  after  Iit«^_ 
b^i  11^  served  with  a  citation  to  ttiat  effect,  if  it  be  a  couri-daf,  other-^ 
wise  on  tfie  court-iiy  fron»  thence  next  following,  at  lhe'usu4l  liouri 
fd|:  heating  causes  atiil'duing  of  justice  there,  then  and  there  to  aoSwcI 
to  tlic  said  G.  A.  in  hi£  said  cause  of  appeal  and  cotnplaiiit ;  and  fur- 
tber  lo  do  and  receive  as  lo  law  and  ji»tice  Eball  appertain ;  and  at  the 
furtlier  petition  of  the  said  C.  decree  the  said  worshipful  T.'R.  Lln-D. 
faii 'sUr^il^te  cff  mrrogale'g  register  or  actuary  in  icpecnl,  and  all  oihierj 
in  jgefteral  with  whom  any  of  the  proceedings  touching  ot '  concerning 
the  ssid  cause,  may  or  do  remain  to  be  monttlied,  to  transmit  the  mido-' 
in  a  due  and  authentic  {ana  into  the  registry  of  the  said  arches  ooQit- 
oii  of  before  the  day  of  next  msuing,  under  pain  OE  ttur 

law  aod  contempt  tbereof.  .-■>■  ..  .•  ,.■: 

lahibitiort  and Moiiilion  rtfurned.  "  ■^'    ■■■■■■•'• 

'[  A-  Against  S.  C.  S.  On  which  day  C.  returned  the  original  in^Htpa^ 
and  monition  by  him  Cakeu  «nder  seal  in  this  behalf,  with  proper'j%'rtf&^;J 
cales  of  their  having  been  duly  eiecuted  ;  then  public  proddiBatitW.'bislhg; 
thrice  made  for  the  parties  cited  aod  admonished,  and  thef"ndr  einier  of 
them  appealing,  kc.  [as  in  the  act  in  the  first  instance]  S:  appC^retf,  exhi- 
bited his  proxy,  aod  niadeb'unsclf  a  party  for  tbesnan^ .grayed  a  libel,  &c. 
[as  in  the  first  instance.]  .  ^.^  _,  __^ 

Appeal exhUiifed,  '  ■  ■  ,. 

'A.agflinst8.  C.S.  On  which  day  C.  exhibiKd  ati'a^t>^')n-«<rflirig, 
andalledged  the  same  toha*ebeen  nghtly  and  duly  IWrie  BtiU  ltiM^iftaAia>  ' 
due  time  andplaee,  and  to  have  been  subscribed  by  an  botim'Md'tiwAfl' 
notary  public,  and  by  witnesses  of  good '  f^h  and  credit  r  aiid  *hHt:G31*!' 
and  M.  S.  mentioned  in  the  said  appeal,  and  G.  A.  and  M.  S.  parties  in  tfos 
cafiaewere  and  are  the  same  persons,  and  noi'divers,  and pnyM'dQ-WlitAibr 
to'*be  given  immediately  thereto  by  S.  to  which  he  disMMtadi'  bilt  ctilA^siil^ 
the  said  subscription  and  identity  to  be  true.  '■     ■  ■■''"'  '"'■'»  -'-'*n 

'^<  against  S.  C.  S.  On  which  day  C.  alledged 
ii^der  llie  seal  of  the  judge  from  whom  this  cause  i 
yffihsunding  thb  premises  the  said  was  t< 

caeding^  of  ihe  said  judge)  transmitted  to  the  regi^l 
&i»he,£iraye^,  anil  the  JLttlge  at  hi«  pctitioci  decre 
tniit  cause  IS.  appealed,  his  surrogate,  re^^ister  or  ac 
cdiqrfi  ia  0:Dend,  in  wltofe  power,  custody,  or  pc 

-ii/''  1  ''Wlf  V  ^'"'j  wmiiift^  lo  be  m^nished  to  tra: 
it  to.hf  tran^init^eJ^  ^o  hiiAi  '''^  surrogate,  or.  Sec, 
af|;'^,Eii;r'jji(iiii^c,"  ^-^  ^  -.'i^-v-- oiM'^.ii-A 

.-^ii.  ■■:>■  '    ;,.;,:;■■■;  Maniiionjir  an  origift^l  JyiU,    ,..-   :,.  -  ■  ■  ,",  jn;-,i,-  irt* 

-:A.:»g«i»ilia.  C,S.i,i|q-wbiS>iiHv.S,  aMged,  tjiM|(Ul«lOtjgiu^l]fs^,lMUl• 
•Bd[ttsUwmtI«t^;Ay'0til4^mlat<n^'iu.  t^if<:iiw,,.lk^«afc'4>Jvbi 
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pleaded  <»  his  client's  behalf  in  the  6rst  iosteoe  of  tbk  cause,  dolli  ao# 
lemaiD  in  the  registry  of  the  ooosUtoiy  coprt  of  H.  wheeefore  hepnye^ 
and  the  mdge  9t  )iis  petition  decreed  the  worshipfol  £.  W.  LL.  D.  vicir* 
geoeRal^  A:a  tbe  pretended  judge  from  whom  this  cause  is  appealed^  and  his 
aurrogate,  register  or  actaary  in  special,  and  all  others,  &c.  ia  whose  power, 
custody  or  possession  the  said  original  will  is  or  doth  cemaio,  to  be  ^isal 
and  monished,  that  they  or  one  of  them  do  on  or  be&ire  tbej  ice  next  ea* 
ailing,  transmit  or,  &c.  [as  before.] 

,  MomHon  for  Expcnces  of  transmitting  ProcettSnbpasaa,  itc, 
•  A.  against  S.  C,  S^  On  which  day  H.  exhibited  as  proctor  for  B.  R.  no- 
tary public,  principal  register  of  the  arches  court  of  C.  from  whence  this 
cause  is  appealed,  and  made  himself  a  party  for  him«  and  alledged  that  tbe 
expences  of  transmitting  the  process  brought  in,  in  the  said  cause,  and  re- 
maining in  the  registry  of  this  court,  amount  to  and  are  taiLcd  at  the  sum  of 
and  that  the  sum  of  was  paid  by  P.  P.  the  officer  of  the 

said  court  to  the  said  B.  R.  in  part  or  on  account  of  the  expences  of  the  said 
tiansmission,  and  that  the  sum  of  remains  due  to  the  said  B.  R.  fat 

the  expences  of  transmitting  the  said  process,  and  that  the  said  G.  A.  rsfosea 
to  pay,  or  at  least  has  deferred  paying  to  the  said  B.  R.  the  said  som  ef 
wherefore  the  said  H.  prayed,  and  tbe  Judge  at  his  petition  decned 
the  said  G.  A.  to  be  roonished  to  pay  or  cause  to  be  paid  efiectuaily  to  the 
said  B« R.  the  said. sum  of  and  abo  the  sum  of  lor  the  ex- 

pences  of  a  monition  to  be  extracted  ia  this  behalf,  aad  for  the  execCrtion 
thereof,  amounting  in  the  whole  to  the  som  of  of  lawful  Rioney  of 

Great  Britain,  within  ten  days  after  the  said  momtion  has  been  aerved  opda 
him,  under  pain.of  the  greater  sentence  of  exconununication^  and  decreed 
^he  said  G.  A.  (in  case  he  does  not  pay  the  said  sum  before  taxed  m  manner 
and  form  aforesaid)  to  be  openly  and  publicly  denounced  excommunicate  io 
the  face  of  the  church. 

Adrmtdffn  into  second  Year, 
A.  against  Si  C,S.    On  which  day  C.  alledged  that  it  is  a  year  since  fh^' 
appeal  was  interposed  on  the  behalf  of  his  client  in  this  cause,  and  prayed^ 
and  the  judge  at  his  petition  admitted  him  into  a  second  year. 

Appeal  pronounced  for, 
A/againstS.  CiS.  On  which  day  the  judge  (having  heard  advocates 
and  proctors  on  hodi  sides)  did  by  his  final  interlocutory  decree  pronounce 
fo^  his  jurisdiction,  and  for  the  validity  of  the  appeal  and  complaint  made 
and  iiiterppsed  in  this  behalf,  and  that  the  judge  from  whom  this  cause  was 
appealed  had  proceeded  nuUy  and  unjustly,  and  reserved  the  sentence  by 

Jmn  ^cad,,&c. 

'   Appeal  renounced,  and  Cause  remitted, 
A.  a'ganist  S.  C.  S.    On  which  day  S.  exhibited  a  special  proxy  under 
the  hand  and  seal  of  M.  S.  his  olient,  die  party  appellant  in  this  cause, 
wheretjy  she  renounced  her  appeal ;  then  R.  prayed,  and  the  judge  at  his* 
petitipi^  did  by  his  final  interlocutory  decrecj  having^  Xh6  force  or  a  definitive, 
sentence  in  writing,  decree  this  caose  to  be  remitted,  with  aW  its  incidents, 
emrfrgents,  dependants,  and  things  adjoined  and  fconoected  (herfetO,  to  the 
judge,  from>^'hom  the  same  in  this  behalf  was  apbealftd,  ^tid  t0  hi^  eiat 

mmatioji. 

•  No.  XLVIII.— P.  250.. 

Writ  tf  FrohiUtion^  ^      t  :  ..    . 
GtQTgt  the, Third,,  by  the  grace  of  God,  &c;  to  'the  worshipfalOipsrfs* 
HarM,  doctor  of  lawsj  commissary  of  .the  Tight ~i9recead.  father  m-QodJi 


I 

Jobn^  If  divine  permiMkni,  lord  bishop  of  W.  for  tiiat  part  of  the  diooese  of 
W.  tHllch  lies  within  the  parts  of^  8cc.  lawfuBy  constituted  fffc  causes  eccle- 
BiastieAU  or  his  surrogate,  or'other  competent  judge  whatsoever  in  this  be- 
half, gfeetin^:  Whereas  it  was  shewn  unto  us  on  the  behalf  of  W;  R.  of; 
Sec.  m  our  coait  beforo  us  at  W,  on  Thursdaj  next^  after  eight  days  of  St. 
Hfftiiy,  in  the  seventeenth  year  of  our  reign,  that  the  parish  of.  Sec,  was 
tbeti,  and  from  time  whereof,  &c.  had  been,  &c.  that  by  the  statute  of  mag- 
na ckarta,  &c.  that  all  and  sdl  manner  of  pleas,  &c.  (reciting  the  whole  of 
the  suggestion  as  far  as  the  granting  the  writ  of  prohibition,  only  instead  of 
the  wpk'ds  our  lord  the  now  king  and  his  crown  of  England,  say  us  and  our 
crown  oi  England,  and  making  the  like  alteration  where  the  like  words  oc- 
cur ;)  we,  therefore,  willing  to  maintain  the  laws  and  rights  of  our  crown 
of  England,  as  by  the  obligatioD  of  our  oaths  we  are  boood,  and  nawilliag 
that  our  liege  subjects  should  be  mjured  by  suspenskms  in  contfadktion 
there,  do  prohibit  you  and  each  of  you,  firmly  enjoining  that  you  do  not  fur- 
ther proceed  in  the  premises  against  the  said  W.  R.  nor  any  further  hold 
plea  before  you  in  any  way  touching  the  premises,  nor  that  you  or  any  of  yon 
attempt  any  thing  that  may  tend  to  the  damage  of  the  said  W.  R.  or  to  our 
prejudice,  or  in  derogation  or  contempt  of  the  laws,  statutes,  and  custom 
of  our  kingdom  of  England,  or  to  the  hurt  of  our  crewn,  under  the  danger 
of  incurring  the  penalty  of  violators  of  our  law ;  and  if  yon  have  pronounced 
judgment  against  him  the  said  W.  R.  by  reason  of  the  premises  release  him 
therefrom,  and  absolutely  absolve  him  from  the  same,  on  the  peril  incum- 
bent }  witness  WlBiam,  Earl  of  Mansfield,  at  W.  the  day  of 

|fi  the  seventeenth  year  of  our  reign. 

.No.XLIX.— P.251. 

Ji^rit  of  Consultation  vpon  a  Suggestion  for  a  Modus  y!>/*  Tithes,    . 

George  III.  &c.  To  the  reverend  and  excellent  man  Thomas  B.  doctor 
of  laws,  of  the  reverend  Father  in  Christy  Jchn,  by  divine  permission  lord 
bishop  of  Chichester,  in  and  through  the  whole  archdeaconry  of  Lewis,  in 
the  diocess  of  Chichester,  official  principal,  or  other  judge  in  that  behalf 
oompecent :  William  G.  vicar  of  the  vicarage  oi  the  church  of  W.  in  the 
county  of  Sussex,  hath  shewn  to  us,  that  whereas  he  by  the  name  of  W.  G» 
vicar  of  the  vicarage  of  W.  in  the  county  of  S.  had  lately  in  the  court 
christian  before  you  impleaded  one  John  R.  by  the  name  of  John  R.  of  W. 
aforesaid,  yeoman,  for  this,  that  the  said  W.  G,  in  the  months  of  Septem- 
ber, October,  &c.  (And  so  recite  the  suggestion.)  And  the  said  J.  R.  haih 
lately  prosecuted,  and  caused  to  be  directed  to  you  our  certain  prohibition 
out  of  our  court,  before  our  justices  at  Westminster,  that  you  should  not 
farther  hold  the  plea  aforesaid,  in  the  court  christian  aforesaid,  before  you, 
or  any  thing  further  in  that  behalf  attempt,  by  pretence  of  which  our  said 
prohibition  you  have  from  thence  hitherto  delaved,  and  yet  do  delay  farther 
to  proceed  in  the  said  cause  of  subtraction  of  the  tithes  aforesaid  in  this  be« 
half  alledged,  as  we  have  understood  to  the  great  damage  of  the  said  W.  G. ' 
atid.to  the  manifest  prejudice  of  the  ecclesiastical  liberty:  wherefore  the 
same  W.  hath  in  our  court  before  our  justices  at  Westminster  humbly  be<- 
sought  Cis  to  grant  him  our  aid  and  assistance  in  this  behalf,  and  we  &vour- 
ably  consenting  to  the  petitbn  of  him  the  said  W.  and  being  unwilling  that  the 
cognizance  which  to  the  ecdesiastical  court  in  tluK  behalf  belongs  should  be 
farther  delayed  by  such  false  and  subtie^assertions,  because  in  our  said  court 
before  our  justices  at  Westminster  »t  is  in  Such  manner  proceeded,  that  it  is 
considered  by  the  same  court  thatibe  said  W.  G.  may  have  our  writ  of  con« 


57^  Appji;^P9t^^K%u  ■ 

siiltati^a  to  the  cotirtcbri9tiaD  (ifpresajd,  our  said  writpf  probibUbn  aibresdid. 
tp^fe  contrary  tb#rebf  potwUl^stiuwliftg;  \vherei)f  the  wAcP'J:  fe^'  ird6n#^cttd»' 
as  it  appear?  co  us  po  record  :  \V^  ^lerefore  beVn^  dnWlitig  thattfieswl 
Vf,  O.  abouldb^  in  aqy  wise  injured  in  this  behalf>  sigmfy  to  yoti-ainiPedBi'' 
mandy.tbat  you  may  In  tbat  cause  lawfully  proceed,  and  fattlie^ «^ "v^to' 
](ou  shall  know  to  belong  to  the  ecclesiastical  court,  oar  said'  pit^irblHoh'lb 
the  cqaucary.tliereof  beiore  to  you  directed  in  any  wise'Dotwid^sfnuKiibi;. 
Witness,  inc.  ,  "■'  ;•-  • 

V  '*     .  '  -  No.  L. — ^P,  550.  ■  •  ■'  ^;^-i  3111 

Foster  and  another  againtf  HaU^  "  :^i 

';?.  ..  Hill.  7  Wm.  III.  Roll.  12S. 

'  Staffbrd^  to  wit.  He  it  remembered,  that  on  Friday  next  atfler  -1 54im^ 
St.  Martin*  m  Michaelmas  term  last  past,  before  the  lord  the  king  nt  Wiai« 
minster  came  William  Foster  the  younger  and  William  Hawlcis^fonl^  miio 
as  well  ifor  the  lord  the  king  as  lor  themselves  prosecute  by  NathMiielllick'- 
iban^  their  Attorney,  and  produced  here  in  the  coutt  then  iherd  th^irtsrttdft 
bill  ^inst  Thomas  Hall,  clerk,  vicar  of  the  vicarage  of  the  porodiWdmirif 
ot  Sushbui^  in  the  county  aforesaid,  in  the  custody  of  the  aiArshal>.&)B»r1# 
i  ^t^,  vht  )ie  proscfcuted  a  pica  against  them  the  idid  W.  FMieraudW;; 

gawkisfofd  in  the  court  christian  after  the  royal  prohibitidti  to  kimfisstCo 
^  contrary  thereof  directed  and  delivered  -,  and  there  are  pledget «»  fsv> 
secut^,  to  wit;^'John  Doe  and  Richard  Roe ;  which  said  biU  mIIo^mv  in  thesv 
"v^rds^  to  wit,  Stafford,  to  wit,  WHliara  Foster  the  younger,  Bod  Wi^i«ii 
>7awkiiford|  who  as  weU  for  the  lord  the  king  as  fyr  themselvea  pitKecotes 
^orf^ptainbiT  Thomas 'Hall,  clerk,  vicar  of  Sit  vicarage  of  Ibeaavochaal 
ehutch'o^^nshbtity  in  the  conti^  aforesaid,  being  in  the  amofy  oftiv^ 
njar^t  of  the  hiarshatsea  of  the  Kml  the  king  before  the  kitig*htaMlfiifa.Y 
plea;  why  he  prosecuted  a  plea  against  them  the  said  W.  Votter  sii4  SKc 
Hi^wkiSfbtd  in  the  court  christian,  against  the  royal  probibirioiito  themint 
-to  ^hecontraxy  thet^of  directed  and  delivered,  for  thi«,  tovpity  that-vrfaflow 
a11  atia  ^gylar  ple^^'  t)t'  and  concerning  prescriptions  and  ^^Uatocna*  ^vkfanf 
this  jcir^dom  qf  fingtatxd,  aYi4  the  cognizance  of  tli«  same  plefli>  tv  tbeisaiil 
fel^^the^kibj^  atld  hitf  n^al  crown  es])eciaU^  and  appenain^caMaii 

t^e  corn ^bjt  law  iti  the  cbutts  of  the  lord  the  ktngof  vecord,  add  ao|iii;tht 
ecc/leslastic^c6tirf,  oh^t 'to.be  tned  and  discussed,  and  ahBrnxindflBtS 
Hii^'be^n  ai6cvrstom^d,f  AVid^where&s  all  and  singukir'th&ooeupieiv,  iftoaam 
anil iafttiei^ '  6f  one  fi^esspa^ei  one'^garden,  KM)  a'cretr^landr'^aiacai^df 


ly^adbw;  aVd  200  a^ciresr  6f  pasture  Vrrth  ti)e  appurtenflneesy^MbManly  q^liai 
W.obafstt>tj"farm  itiil^c  pbHsb.of  Bushbttry  id  the  sdid^Cinaiiyof  JMfti|dite 
thi^  Me^ 'being','  hav^  from  Hnie' imfihemorial*' been  dcedubin^oapa^.iil 
tift  vtetit  brthi^'Sae^^  th<5'  parocftTri  Hmi^'^ttfojj^i^^  Amdiarf 
tibrng^  i/f  his  farrtih  of  that*'  vicara^;  yeai^y ;'^^iiQal'9C|ni!ttf:l9  c  h£ka^ 
^"tnbh^foiEiiiUhd,  m  iul}contcntatiiin,-^)^ii<ftfnA^dciia^ 
^id  /fliic^lir.^be  tithed 'whatso&vei*' of  wodi,  \§fti&A;^^9^pkmi^iisi^KaM»i^ 
4(p(^4  P^aVs*  \ahd  phim  -atid  fi^m-the^ft«cfoMlW^eiMfl(!i  i<wifiiiem» 

^ith  the  dj^AVH^nappes,  called  Wobdst6n  thrti^;  fichc^fbefirhafipei^m^^afa 
ii&ffftpg;'lk'iri^gj\  ^  also  of  0  £aster-of{%rii^  1%  >  ^^d^fopemoii  W 
itt^sa^j^^for^^iU,  :afl<}  ibr  ilxeteme  itieasnii^X^d^'gtvdt^'^^ 
dlHe't^«iti^l  tltU^:Wbhtsbev«r  lb  the  iTtc^  '6f^the'<v}^ai8fi3aldfea«M»f^ 


APPENDrX.— N«  li  STi 

n'^of  tlwloiid  ths  now  hipgand  ofttie  lady  Mary  Ute  late  qtleen  afEag- 
laodr  vac  and  yet  is  occupieran4  farmer  of  the  ia\A  messuagb,  garden;  8S 
•cm  at  land,  +0  acres  of  meadow,  and  200  acVes  of  pasture  irilli  tfio  appur- 
tooBocQi,  parcel  of  the  said  messuage  and  tenements  c^Ied  Wobagton  farm' : 
And  whereas  also  (he  said  W.  'Hawkisford  on  the  same  Sfith  day  of  MarclY, 
in  Ibe  fi/Ui  year  abovesaid,  was  and  yet  is  occupier  and  farmer  of  12  acrwl  of 
land,  the  etber  pjircel  of  the  said  messuage  and  tenements  called  WobastotL 
farm:  Neverthclesi  (he  said  Thomas  Hall,  clerk,  vicar  of  tbe  vican^e  of 
the  paTt>cbial  church  aforesaid,  not  Ignorant  of  the  premisses,  but  contriv- 
ing and  intending  them  the  said  William  Foster  and  William  Hairkisfon], 
■gainst  tbe  due  form  oftbe  law  of  this  kingdom  of 'England,  and  against 
the  prescription  and  manner  of  tithin?  aforesaid,  unduly  to  aggriere,  and 
freally  to  oppress  and  fatigue,  and  alio  the  said  now  king  and  his  royal 
cn»rB't«  difiiAerit,  and  lb«  cognisance  of  the  plea,  which  to  hiia  the  said 
swnr  Wi^  and  bit  royal  crown  particularly  belongs  and  appertains,  to  an- 
etfaar  pnxtf  in  tba  court  christiantodraw,  them  the  said  William  Foster  and 
Willtaat  Hwkisford  in  the  coun  christian,  before  the  venerable  and  ejcel- 
lartt  laaa  Sir  Richard  Raioes,  knight,  doctor  of  laws,  official  principal  of 
tfce  CODstatory  court  of  tbe  bishopof  Litchfleld  lawfully  coiuiituXed,  halli 
4niwn.in.pka,  craftily  and  subiilly  libelling  against  him  the  said  WlUiam 
Foster,  that  be  tbf  said  WUliam  Foster  in  the  months  of  March,  ks.  in  ib« 
yMtsof  the  Lord  I693  and  1694,  or  of  them,  Scchad,  &c>  id  bushels  of 
mamma  of  applet,  and  10  bushels  or  measures  of  pears,,  within  the  parish, 
of  Busbbury  aforesaid,  and  the  bounds,  &c.  gruwing,  aBd.fiOewe,s%eepjand 
7Q^nm  liwep  and  wetbcra,  one  sow,  and  likewise  two  geese,  in  the  aanM 
pariaboffia^bary  aforesaid,  in  the  months  aiidvean  afnresaid>  OT  of'tlieai, 
&c.  ^ad.'had  from  the  same  ewe  ibeep,  barren  sheep  and  wei^p,  130 
pmrld  of  wool  there  yearly  and  every  of  tlie  years  aforesaid  s^on^'ani]  of 
and.  firaoi  the  said  60  ewe  sheep  60  l^bi,  there  yearl 
said  ifetn  bred,  and  of  and  from  the  said  sow  10  pig 
•my  of  the  years  a&a^aaid  [ugged,  and  of  and  from  tl 
lingadMrfl  yearly  and  in  every  of  the  said  yean  hatcbei 
^liih  of  Bushbtuy  aforesaid,  and  the  bounds,  Sec.  thei 
We  and  anctKnt  picscribed  custona,  that  evefy  master 


■io»<tKnue  and  fpirdeii  within  the  same  parish  luving^ 
Maping  and  miiDtaining,  and  divine  service  la  t^e 
Bombnty  afineiaid  bearing,  and  the  sacraments  and  1 


o  hear  and  receive  being  bound)  to  tbt 
oCtfao'jtanichial  cbarch  c^Bushbory  aforesaid,  orto  t 
ItaSlg.  inilWBww  of  certain  rigbUtvecclesiastTcalei 
Mnd^poiA,  ooramenly  called  EasteMj&nogs  or  boui 
^■idi  «r.(Hlg)ri  to  pay,  3d.oflawfut  ow^eyt^EagUn 
bb^booa^  nmitKMly  called  a  amoak-^uy,  I  i.  for  I 
lyjtanadigar4c»^nDy^  kL  fiireveiy  milch-c<>w,  1 
^SfMnrbAugbt  forth,  lor  and' in  liea  of  ths  tithes  < 
cakj>rai^atth9'fwtof  ^oMTt  spd  that  the  si 


■1  man  afoniMl  was  a  (naatei  o/,  a  i';imily 
BsthhwtyaMnbMdi  and  j(  famHy  tber?  y^^arly  kept 
iMd  m  inn«o(Nw«w,  gardaa,  .and-sijt  milch  ^o^^i  w 
ybailylirbiight muBil  xrith yo^og  i^wi  chat  |k the  4f| 
«lltbo)lijB»«fi)rewHd  divino  serv.ioe  in,  i,t^  paroc^ 
sfonkaiddM  hwti  «]!tdthe>sa[:wncptS'Ud  sacrament 

him  to  the  contrary  thereof  directed  and  delivcrtd,  u 


oT  November,  ifi  the  7th  year  abovfcsaldi  dt  LitichJ^el j  Cbse  Juq  the  cxyonf/ 
albre»Sd»  ha^  fartherprosecuted,  the  said  wiit  of  the  said  lord  ibekif^^F 
piohibiUon  to  him  to  th<^  contrary  thereof  directed  and  deUvered  io  aa^ 
wiae  tiotwilhatandifl^,  in  contempt  of  the  said  lord  the  now  klnj^  and  to 
the  great  damage  of  them  the  said  William  Foster  and  WHlIan)  Hawkbfidl, 
and  against  the  pro^hibittoti  aforesaid ;  wheneby  they  the  said  WiULun  Fos^ 
ter  and  WUlilun  Hawkisford,  who  as  well,  Brc.  say  that  they  are  FA^- 
£oed,  and  have  damage  to  Uie  value  of  100  /.  And  therefore  as  vrdl.  At 
the  aaid  lord  the  king  as  for  themselves  they  produce  the  suit«  fica 

And  now  on  this  day,  to  wit,  Thursday  next  afler  the  Okrtave  of  $t  Hil* 
bry  in  this  same  term,  until  which  day  the  said  Thomas  had  leavo  to  im^ 
to  the  Ml  aforesaid,  and  then  to  an«iwer,  &c.  before. the  lord  4be  kiqgat 
Westminster,  come  as  well  the  said  William  Foster  and  William  Hawki^ 
ford  by  their  attorney  aforesaid,  as  the  said  Thomas  Hall  t^  John.IiUy  l^ 
attorney,  and  the  said  Thomas  Hall  defends  the  force  and  iojury  wbcm  to. 
and  all  contempt,  &c.  and  whatsoever,  &c.  and  says,  that  he  hath  not  pror 
aecuted  the  pleia  in  the  said  court  christian  against  the  royal  prohibitioB  40 
him  to  the  contrary  thereof  before  directed  and  delivered,  as  the  said  Wil'< 
liam  Foster  and  William  Hawkisford,  who  as  well,  &c.  alpove  by  their  de* 
claratien  aforesaid  suppose :  And  of  this  he  puts  himself  on  the  country: 
And  the  said  W.  Foster  and  W.  Hawkisford  thereof  likewise,  &c  But  to 
have  the  writ  of  the  said  lord  the  king  of  consultation  in  this  behalf,  the  said 
Thomas  says,  that  he  the  said  Thomas  for  the  time  of  the  substcactioo  of 
the  tithes  in  the  declaration  aforesaid  above  specified  was  axul  yet  is  Ticarof 
the  paraofaial  church  of  Bushbury  aforesaid  in  the  county  aforesaid  i  apd  tbe 
same  Thomas  farther  says,  that  all  and  singular  the  vicars  of  that  church 
for  the  time  being  have  had  and  received,  and  for  time  immemorial  have 
been  accustomed  to  have  and  receive  of  all  the. occupiers,  tenants, and  far- 
mers of  tbe  said  messuage  and  tenements,  called  Wobaston  fsEOL  in  the  pa- 
rieh  of  Bushbory  aforesaid,  in  the  declaration  aforesaid  above-mentlcxied^ 
all  the  titlies  of  whatever  wool,  lambs,  pigs,  geese,  milk«  calves,  £az»  ap- 
pfes,  peoA  and  plumbs,  and  also  all  Easter-offerings  for  the  occupiers  of  the 
messuage  aforesaid,  and  for  the  same  messuage  and  garden  aforesaid,  and 
also  iaU  other  small  tithes  whatsoever  haf^uing,  renewing  or  arisJog  ia 
their  proper  kind  yearly,  or  every  occupier,  tenant  and  fanner  of  thp  said 
messuage  and  tenements  called  Wobaston  farm  aforesaid,  wiih  tbo  same 
vicar  or  his  farmer  thereof  for  the  time  being  for  the  same  tithes  yearly 
have  compotmded ;  and  because  the  said  William  Foster  and  WiUiaa 
Hawkisford,  being  inhabitants  within  the  parish  of  Bushbury.  aforesaid  in 
the  county  aforesaid,  the  said  tithes  in  tbe  months  and  years  in  the  decla* 
ration  aforesaid  mentioned  within  the  parish  of  Bushbury  aforesaid  happen- 
ing, renewing,  growing  and  arising  to  the  said  Thomas  Hsll,  vicar  of  the 
church  aforesaid,  in  the  right  of  that  church  in  the  same  years  beloogii^, 
bad  from  the  said  Thomas  Hall  substracted,  the  jaid  Thomas  Hal)  tLcm  tbe 
said  William  Foster  and  William  Hawjvisford  ja  the  court  christian,  befcfe 
the  said  judge  spiritual,  of  and  for  the  substraction.  of  those  tithes  in  the 
said  months  and  years  in  the  declaration  afor&^ijj,  specified,  .before  the  pror 
hibition  of  the  said  lord  the  kicg  to  him  to  the  contrary  directed  and  deli- 
vered, did  draw  in  plea,  as  he  lawfully  migl^t;^.. without  xhisj  t^j41apd 
singular  the  occupiers,  tertints  and  farmers  (if  t]ie  said  n^essus^,  gardei^ 
100  acres  of  land,  40  acres  of  meadow^  and  20.Q  svcres  pf  pasture  with  the 
appurtenance^,  called  Wobaston  farm,  in  the*  parish  of  Bushbury  aforesaiJ 
in  the  county  aforesaid,  from  time  immemorial  have  paid,  and  been  accus- 
tomed to  pay,  to  the  vicar  of  the  parochial  church  of  Bubhbury  aforesaid  for 
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the  time  beiog,  or  k\$  fyvmeg  pf  that  vJcflrage  yeariy,  the  atmuftl  som  of 
15  5.  of  lawral  motley  ^  £nglaDd>  in  fuU  couteotation,  satufictioB  andk 
payment  of  all  and  singular  tt»e  tithes  whatever  of  wool,  lambs^  pigs^  geese* 
milk  an^  calves,  flax,  pears,  apples  and  plamha,  of  and  from  the  said  met* 
atuige  an<l  tenenaenU  aforesaid  with  the  appurtenanoesi  called  Wobartoa 
farm  aibresaid,  howsoever  happening,  renewing  or  arisiof^  at  also  of  «ll 
add  ^ingnl^r  £aster-o£ferings  for  the  occupier  of  the  messuage  iifbretaid* 
and  tbe  said  messuage  and  garden  aforesaid^  and  also  of  aU  otbef  small 
Utfaes  whatsoever  to  the  vicar  of  the  vicarage  aforesaid  for  the  timte  being 
of  and  from  the  tenetnents  aforesaid  yearly  payable,  as  tbe  said  William 
Foster  and  William  Hawkisford  by  their  declaration  aforesaid  abo\'o  sup» 
pose?  And  this  he  is  ready  to  verify :  Wherefore  h^ prays  juc^gment,  anil 
the  writ  of  the  said  lord  the  king  of  consultation  to  him  in  this  behalf  to  bA 
granted,  &c,      '  I 

And  the  said  Witliam  Foster  and  William  Hawkis&rd,  who  as  well,  &e« 
say^  that  by  any  thing  by  tbe  said  Thomas  Hall  above  in  pleading  alledged« 
the  writ  of  the  lord  the  king  of, consultation  to  the  said  Thomas  Hail  ought 
not  to  be  granted,  because,  as  before  they  say,  that  all  and  singular  the  oc^ 
cupiers,  tenants  and  farmers  of  the  said  messuage,  garden,  100  ficres  of  land, 
40  acres  of  meadow,  and  200  acres  of  pasture  wi£  the  appurtenances,  cal-^ 
led  Wobaston  Farm  in  tbe  parish  of  Bushbury  aforesaid  in  the  couiUy  afore-^ 
said,  from  time  immemorial  have  paid^  and  been  accustomed  to  ptty^ 
to  the  vicar  of  the  parochial  church  of  Bushbury  aforesaid  for  the  time  beings 
or  his  farmer  of  that  vicarage  yearly,  the  annual  sum  of  15^.  of  lawful  mo«*.: 
ney  of  England,  in  full  contentation,  satisfaction  and  payment  ofjUl^and.. 
singular  tithes  whatsoever  of  wool,  lambs,  pigs,  geese,  milk,  ca^i^  flajf^ 
apples,  pears  and  plumbs,  of  and  from  the  said  messuage  and  tonemtfnts  * 
aforesaid  with  the  appurtenances,  called  Wobaston  farm  afoFC^said,.  h^mo** 
ever  happening,  renewing  or  arising,  and  also  of  all  Easter-offerings  for  the 
occupiers  of  the  messuage  aforesaid,  and  for  the  said  messuage  aad^^M 
a^>resaid,  and  also  of  all  other  small  tithes  whatsoever  to  the  vic^fc^th^' 
vicamge  aforesaid  for  the  time  being,  of  and  from  tbe  tenements  aforesaid 
5'early  payable,  in  manner  and  form  as  the  said  William  Foeter  aof}  Willtaaa' 
Hawkisford  by  their  declaration  aforesaid  above  8uppo.ie :  And  this^  they 
pray  may  be  enquired  of  by  the  country :  And  the  said  Thomas  lik/9wise« 
&c.    Therefore  as  well  to  try  the  i^sue  aforesaid,  as  the  said  othen  issue  be^ 
tween  the  parties  aforesaid  above  joined,  let  a  jury  theruon  oonae  b^^for^  Dbo 
Sard  the  king  at  Westminster  on  Wednesday  next  after  the  -octave i»f;  t'ho 
ParificatroQ  of  the  Blessed  Mary ;  and  who  neither,  &c.  to  reapgi)i9e>^lco.> 
because  as  well.  Sec.    The  same  day  is  given  to  th&  pariie^  aforesaid' 
there,  Bcc.  ♦....♦, 

'StafFoH,  to  wit.  The  jury  between  William  Foster  the- younger  iand 
Wipiam  Hawkisford,  who  as  well  for  tbe  lord  the  king  as  for  tiiemseWds. 
prosecttte  by  tbeh' attorney,  plaintiffs,  and  Thomas  fl^iU,  deck^'yiqar  of /the 
vicarage  of  tbe  parochial  church  of  Bushbury  aforesaid  in  the  county  a^ine^.. 
satd;  defendant,  in  a  plea,  why  he  prosecuted  a4)lea,agaiust  themiUw«aid 
WiI19im  Foster  and  Willinm  Hawkisford  in  the  court  christian:  -after  the 

.royal  frohibrtion  to  him  first  to  the  contrary  thereof dixected  and  delivemd^ 
in'phx  in  tespite  ontit  Wednesday  next  after  15  days  of  .]Ba$ter^  nillessithe 
ju<it?t»s  of  the  said  lord  the  klc^,  aiHigaed  .to  take  assiaes  in  the  oounqr 
a(oi^esaid,  shdU'Srst  come  on  Tuesday  the  24th. day  of  March  at^tMtfofid  ii> 

•  the' county  Sfbresaid*,  bv  tbe  Jbrmof  the  statute,  iorwantof  jvirorsr&c;  and 
let  the  sheritFiiave  the  oodles^  &c.     I^ie  san>e  day  is  given  to  the  pertsee 
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tbere>  ke.  And  be  it  fEomm,  tluit  the  wril  of  the  lorf  Hie  ling 
thereof  on  tl)e  l$th  day  of  Febniaiy  id  diis  ssme  term  before  ibe  kml  tlit 
king  at  W^troinster  U  delivered  of  reoord  to  tile  anderHtberilf  of  the  oomitj' 
aforesaid,  in  form  of  law  to  be  executed  at  hia  peril,  frc. 

Afterwards  the  day  and  place  within  contained  before  Samne!  Eyre,  koL 
one  of  the  justicef  of  the  said  lord  the  king,  assigned  to  hold  pleas  before 
the  king  himself,  and  Thomas  Bretton,  esqnire.  to  the  said  Samoe)  Ejie 
and  lipomas  Rokeby,  knight,  another  justice  of  the  said  lord  the  king,  av 
aigned  to  hold  pleas  before  the  king  him^iclf,  justices  of  the  said  brd  tbe 
king,  assigned  to  take  assizes  of  the  county  of  Stafford,  by  the  form  of  the 
atatute,  &c.  this  time  associated,  the  presence  of  the  said  Thomas  Rokebf 
being  not  expected,  by  virtue  of  the  writ  of  tbe  said  lord  the  king  of  Si  sos 
omnes,  &c.  come  as  well  the  within  named  William  Foster  and  William 
Hawkisford,  who  as  well  for  the  lord  the  king  as  for  themselvea  proMCote, 
a^  the  within  written  Thomas  Hall  by  their  attomies  within  contakied ;  and 
the  jurors  of  the  jury,  whereof  mention  is  within  made,  being  called,  some 
of  them,  to  wit,  Richard  Wilkes,  Thomas  Fieldhouae,  T.  P.  and  J.  P.  cooip, 
and  on  that  jury  are  sworn ;  and  because  tbe  rest  of  the  jurors  of  that  jory 
have  not  appeared,  therefore  others  from  the  byi-standen  by  the  sheriff  of 
the  coonty  aforesaid  hereto  elected,  at  the  request  of  the  said  William  Pos- 
ter and  Wiir^m  Hawkisford,  and  by  the  command  of  the  justices  aforesaid, 
are  added  anew,  whose  names  are  put  to  the  panel  within  written,  accard* 
ing  to  the  form  ot  the  statute  in  such  oase  made  and  provided  :  which  said 
jurors  90  added  anew,  to  wit,  J.  Ptilmer,  J.  C.  T.  P.  T.  C.  T.  H.  L  D. 
J.  K.  and  T.  C.  being  called  likewise  come,  who  to  say  the  truth  d  the 
within  contained,  together  with  the  other  jurors  aforesaid  first  impanelled 
and  sworn,  being  elected,  tried  and  sworn,  say  upon  their  oath,  that  aR. 
and  singular  the  occupiers,  tenants  and  formers  of  the  within  written  mes- 
suage, garden,  100  acres  of  land,  40  acres  of  meadow,  and  $00  acres  cf 
pasture  with  the  appurtenances',  called  Wobaston  farm  in  the  parish  of 
Bushbory  within  written  in  the  county  aforesaid,  for  time  immemorial  bate 
not  paid,  or  been  accustomed  to  pay,  to  the  vicar  of  the  vicarage  of  tbe  pa- 
rochial diurch  of  Bushbury  aforesaid  for  the  time*  being,  or  his  fanner  of 
that  vicarage  yearly,  the  annual  sum  of  15  8  of  lawfol  money  of  Eogtand, 
in  fiaU  contentation,  sntis&ction  and  payment  of  all  and  singidar  tithes  what* 
ever  of  wool,  lambs,  pigs,  geeile.  milk,  calves,  jflax,  apples,  pears  and 
plumbs,  of  and  froin  the  said  messunge  and  tenements  aforesaid  with  tbe 
appuitenances,  called  Wobdston  farm  aforesaid,  liowsoever  happening,  re- 
newing or  arising,  atid  likewise  of  all  Easter-ofFeriogs  for  the  occnpicn  of 
the  messuage  aforesaid  and  garden  aforesaid,  and  also  rf  all  aroall  titlKS 
whatever  to  tbe  vicar  of  the  vicarage  aforesaid  for  the  time  being,  of  and 
from  the  tenements  aforesaid  yearly  rayuble,  as  tbe  said  Ibomas  within  for 
himself  in  pleading  hath  alledged  :  Therefore,  Src. 

Judgment  for  the  defcniut. 

No.  LI.~P.  C>7& 

Form  of  a  Writ  of  Assize  of  Novel  Disseisin. 

George  the  TlVirtl,  8:c.  To  the  sheriff  of  W.  greeting:  A.B.  hath  com- 
plained to  us,  that  C.  D*.  urjnstly  and  without  judgment  huth  disseised  biflB 
of  his  free  tenement  or  freehold  in,  Sfc.  within  thirty  years  now  lastpsA; 
and  therefore  we  command  you,  that  if  the  said  A.  makes  yon  secure  ia 
prosecuting  his  claim,  then  that  you  cause  the  said  tenement  to  be  leseisid 
of  the  chattels  which  in  it  were  taken,  and  the  same  tenement  widi  in 


cbatteb  to  be  la  peace,  ontil  the  next  amis^,  when  our  josticet  intd  theie^ 
parts  shall  OQme  >  «and  io  the  ineaD  tlnoe  4o  yoa  cause  twelve  free  and  kw* 
nd  fDeo_2,of  tin;  venue  or  neighbourhood  to  view  the  said  tenement^  and 
their  names  to  be  iropaneiled«  and  sutumoti  them  by  good  luounoners^  that 
they  be  before  our  said  justices  at  the  said  assiases,  ready  to  make  reo^i* 
zance  thereof;  and  put  by  sureties  and  safe  pledges  the  said  C.  or  hia  bai<» 
liffy  iif  be  shall  not  be  found  that  he  then  be  there  to  hear  that  recogoi*- 
saqce,  and  have  you  .there  the  summoners,  the  names  of  the  pledges,  and 
this  writ.    Witness,  hux* 

No.  LII.— P.  297. 

8  and  9  Wm.  III.  c.  1 1.  A.  D.  l£67. 

An  Act  for  better  pteventing  Frivolous  and  VhMtiow  Suits, 

The  in.  section  whereof  Is  —And  be  it  further  enacted  by  the  au- 
thority aforesaid,  that  from  Tuid  after  the>  said  five  and  tweiHieth  day  of 
Marcn,  in  aU  actions  of  waste,  atid  actions  of  debt  npon  the  statute  for  not 
liettin?  forth  of  tithes,  wherein  tiie  single  value  or  damage  found  by  the 
jury  shall  not  excee^d  the  sum  of  twenty  nobles,  and  in  all  suits  upon  any 
writ  or  writs  of  sdi'c  facias,  and  suits  upon  prohibitions,  the  plaintiflT  ob- 
taming  judgrtient,  or  any  award  of  execution  after  plea  pleaded  or  demurrer 
joined  therein,  shall  likewise  recover  his  costs  of  suit  j  and  if  the  plaintiff 
tfaall  become  nonsuit,  or  suffer  a  discontinuance,  or  a  verdict  shaH  pass 
against  him,  the  defendant  shall  recover  his  costs,  and  have  execution  for 
the  same  in  Tike  manner  as  aforesaid. 

No.  LIII.— P.  324. 

Copy  rf  the  Original  Endowment,  extracted  from  tke  Registry  oftks  Lord 

Bishop  of  JjincoiHi 

Archediaconats  Lincoln'  Ordinatio  VicaH^  de  Quappelad* 

Uolversis  Cbristi  6delibui  proseatefp  pftginam  inspectaria,  Ricardui  i^« 
seratione  divioa  Uncolns  Episcopus,  snlutem  in  Domino  sempitemam,  ad 
uoiyersiutis  vestrae  notitiam  Mr  presentem  leriptunun  vdumu?  perrenire» 
quod  cumiiilecti  in  Christonlil  religlosi  viri  abbas  et  cooveBtua  CrDyiaDd#> 
gratum  consensum  et  assensum  clarae.  et  recoleodse  roenaoriae  beati  hogooki 
cpiondam  predecessoris.  nostri  ac  etiam  sanctissimi  honorii  eodedse  Romaite 
quondam  .s.ummi  pontificis  super  Aoc  confirmationem  de  ecclesia  deqoappe* 
HA  cujus  fiierunt  et  sunt  patronl  in  proprios  usus  habeoda,  dudom  opttnu* 
itaent,  sicut  in  eorum  instrumentis  plenius  continetur,  nosque  precibos  de- 
Votissimis  et  saepius  iteratis  ut  bujns  concession!  et  gratis  per  dictum^prede* 
cesaorem  nostrum  gravitate  religionis  suadente  favorabiliter  eif  fac^  ngs* 
trum  consensum  et  assensum  favorabilem  in  premisses  benignios  impaitiri 
curaremuf  pulsaverint,  soUicitaverint  ac  soUicitudine  quam  poluerant  inter* 
pellaverint.  Nos  demum  devotiooem  dictorum  r^giosorum  specialem  et 
etnoeram  io  Domino  dilectionem  quas  erga  venerabilem  ecdesiam  nostram 
Xiiocoln*  ipsiusque  pontifices  semper  habuisse  dicunter,  ^tteodeates,  eonim 
digots  postulatlonibus  et  precibus  animum  nostrum  djaximos  fiiciliua  indi* 
oare  et  celerius  postulata  concedere. 

.  Cum  igitur  in  monasterio  Croyland  religionis  gravitas,  ordlnit  6bienran«> 
tia,  perseverantia  sanctitatis^  ac  precipue  bospitalitatis  gratia,  quas  in  e9 
augere  npscuntur  ipsqm  monatterium  reddant  et  reddere  debeant  omnibua 
graciosum.  Nos  ad  naemoham  t^ocantes  quod  gratis  gratiam  postu^nti* 
^oa  HOD  sit  aditus  grati*  piecludendus ;  de  dilectorum  m  Cbriito  filioruoa 
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WiHn^  de  Lessington  decani  ct  capituli  nostsi*  Lincola*  aneosa  et  gnts 
eonsensa  concurrente  diviosB  pietatU  jntuita  «C  spectalkor  ad  divini  culliu 
officium  inibi  ampliandum^  dedi^MiS)  concessimusy  et  presenli  carta  oostn, 
coDfinnavimus  mona&terio  Croyland  et  roonachis  ibidem  Deo  jotter  £^ 
inulantibus  eccletiam  de  Quappelad  in^ua  jus  optinent  patrooatas  in  pro* 
prioa  USU6  suo^  in  perpetuum  possidendacn  cujiis  quidem  eccJesiac  proveatai 
et  redditus  in  hujusmodi  usus  convertant  et  absque  cujuslibet  iaipedinieato 
licite.convertere  traleant  in  fiiturum,  vicario  tamen  in  eadem  ecclesia  per* 
petuo  servituro,  in  qua  vigere  ordinamus  et  conatituimus  vicariam  de  ip- 
aius  ecclesis  proventibus  pro  sua  sustentatione  suorumque  ministrorum  et 
pro  oneribus  support  and  is  porcione  congrua  re<^rvata  ;  •  porciones  autem 
dictorem  abbatis  et  conveutus  ac  vicarii  prelibatt  per  eosdem  nobis  et  sac- 
ceaBoriboanattria  cum  ipsam  vicariam,  vacare  contigent*  pieaefttaodi,  ila 
duxiraaa^^  auctoritate  pontificali  diatioqoendas,  vidilicet^  quod. 

Abbas  et  conventus  supradicti  habeant,  totara  dedmam  garbaram  tpaiQ 
ecclesis  de  Quappelad  cum  tota  dominica  terra  juribus  et  appendiciis  sois 
ad  ipsam  ecclesiam  qualitercuroque  spectantibus^  totamque  dectnuim  lini 
et  canopi  pure  et  absolute,  Insuper  habeant  et  quiete  percipiant  tolam  deci* 
mam  lanas  et  agnorum  de  tota  parochia  provenientam  -,  in  veUeribus  lastf 
*  scilicet  et  agnorum  corporibus  consistentem. 

Vicarius  autem  nobis  et  succcssoribus  nostris  per  predictos  abbatem  et 
eonventum  ad  dictam  vicariam  successive  pro  tempore  piesemaodus  per 
ttaiic  ordinationem  noatram>  ratione  vicarie  percipiet  et  habebk  in  perpe- 
tuum totum  alteragium  dictsc  ecdesiae  de  Quappelad  et  totum  emolumeo* 
itaxx  ab  eodem  alteragio,  Qutlitercunque  proveniens,  quocunqae  nomine 
QBC«tfatur  &  in  qutbuscunque  consistat  vel  conaista^  potent,  absdute  et  in- 
concusse^  decimis  garbamm  lini,  caao{H«  lanac  et  agnorum  et  etiam  tofei 
SomiQicii  terva  cumjmbos  sub  et  appeodtciiaw  ut  predictunLQat-4fiaifitc# 
at  excepiis*  Habebit  etiara  idem  vicarius  et  perdpiet  totam  decimam  feoi 
totius  parocbiaB'int^r^  et.  sine  omni  dimiQutiane  et  absque  impedtiBesito 
i^aiia  et  conventus  predictorum. 

Habebit  inauper  redemptiones  lanae  et  agBomm  ublcumque  in  parotbia 
aHunieiaq'uitiatio.et  sic  inferiiaa  descedendo  oomputando,  ubi  adlidtsecoo- 
dtim^.cpfistietiidinem  loci  ad  decimam  velleris  et  agni  non  potent  aliquaftcnoa 
porveaim*  c^niiJmodt  decima  tarn  lanse  quam  agnorum  ultra  quinariom  no* 
■iKeruiii'  asoeodeBdo  proveniente  juxta  consuetudioem  supradictam  pnes 
pvrCaaoi  abbab^m  et  eonventum  nt  pretactum  est  totaliter  iemanante»  super 
^uti.do&iin^.tit  foodem  ab  aliquo  tieri  sub  patia  ma^ris  sentenUe  firmiter 
iokhjbemna. 

;C9terun!^  ordinamus  quod  abbas  et  conveotut  prettOBainati  invcoiant  vi-* 
cariia  pro  locaet  tempore  successive  instituendis,  roansum  cootipitencem  in 
Ic[Q9tcongcuo  pcreosdem  abbatem  et  eonventum  in  principio  pnini  viorii 
post  cesnouem  vel  decessum  simonis  nunc  ipsius  ecelesite  de  Quappelad  vi- 
^arii^in  pco&imo  iostiiuendi  eonstnictuni  et  competenter  edi€catmn,  dein^ 
cefv.si  ca$usfortoims>  neces^tas  vel  yetnstas  hoc  aigat  per  Ticariom  qui 
pTfO  tempore  fuerit  reficlendom^  vel  de  novo  fadendum  com  oportna'ic  itr 
loco  prius.,^MUg»ato.  Ordinamus  insuper  quod  primus  vicarius  pott  Be»> 
aiouein  vel  deoBSsumdicti  simoQis  suo  perpetuo  per  episoopom  iastinifmhj 
^t  omnes  successores  sui-qtu  pro  tempore  fuersnt  onexa  Grdioaiui  epkcopaKs 
et'  archidioconalia  debita  <H  cbnsueta  sustineant  et  agnaacant»*  qoodqua  li* 
broffi.  vestimeuta  et  cetera,  ornamenca-ecc)ei»iastica.  necessaria  et  raiKrH"*™ 
ftQctesi^  cnm  reparationem  indiguerit  suroptibos  auis  cepareat  ct  laveoiaBS 
ac  etiam  omues  miaistros  ad  deserviendum  vicariae  prdibat«  oeceftarios  &• 
bibeant.et  suatineanf;  banc  autem  oi;dkiauooei^  oottram  icr  o^iBibasct 
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^itigulis  atiiculHi  sopradictls  volacqtis  et  ordlnamus  vkes  habere  perpetuas, 
salvis  kl  omnibus  episcopalibiis  codsuetudmibus  et  Lincoln*  ecclesiae  digni- 
tate.  Ut  9uteni  oixSinationl  nostrae  preseuti  plena  fidcf;  adhibeatur  et  dictis 
abbati  et  cdnventus  vicariisqbe  futuris  peq>etna  securitas  praeparetur  pre-* 
aentero  paginam  no^tro  sigillo  fecimus  cominuniri.  Actum  mense  Janutrii 
atino  gratiaR.  cnilessimo  dacentissimo  sexagessimo  octavo  et  pontificatu* 
noatri  anao  undecimo. 

No.  LIV.— P.33I. 

Form  of  Terrier. 

A  true  note  and  terrier  of  all  the  glebes,  lands^  meadpx^s,  gardens^  or« 
chardSy  boases,  stocks^  implements,  tenements,  portions  of  tithes,  and 
other  rights,  belonging  to  the  vicarage  and  parish  church  of  Orton,  other-* 
wise  Overton,  in  the  county  of  Westmorland,  and  diocese  of  Carlisle,  noMT 
in  the  use  and  possession  of  Richard  Barn',  clerk,  vicar  of  the  said  church  f 
taken,  made,  and  renewed  according  to  the  old  evidences  and  knos^Iedgq 
of  the  ancient  iohabitaots,  this  tenth  day  of  November,  in  the  year  of  ouic 
lord  one  thoQsand  seven  hundred  and  forty  nine,  by  the  appointment  of  the 
right  reverend  father  in  God  Richard  lord  bishop  of  Carlisle,  at  his  primaiy  " 
visitation  held  at  Appleby  in  the  said  county  and  diocese  aforesaid,  the 
eighth  day  of  June  in  the  same  year,  and  exhibited  before  tlie  reverend  and 
worsbipfal  John  Waugh,  doctor  of  laws,  chancellor  of  the  afuresai^l 
diocese,  on  the  twentieth  day  of  November,,  in  the  year  aforesaid.    , 

ImprimtM,  One  slated  dwelling  bouse,  in  length  fifty  one  feet,  in  breadth 
nineteen  feet,  within  the  walls.  One  thatched  barn,  stable,  cow-house, 
and  peat  hous^,  contiguous  to  each  other  under  the  same  roof  >  in  iongt^ 
etgbty  one  feet,  in  breadth  twenty  one  feet,  without  the  walls.  One  othe^r 
little  stable,  in  length  tliirteen  feet,  in  breadth  twelve  ieet  and  an  half  | 
adjoining  to  the  peat  house  at  the  southi-west  side  and  end.  Item,  The 
church  yard,  containing  three  roods,  and  nineteen  perches  $  adjoining  t<r  tk^ 
grounds  of  Robert  Teasdale  on  the  south,  of  Richard  Alderson  on  the  west 
and  north,  and  to  a  close  belonging  to*  the  said  vicarage,  called  prior  gartfa| 
on  the  east:  the  walls  and  gates  tberoctf  round  about  made  bv  the  parish; 
Item^  one  indosure  called  prior  garth,  containing  three  rooas  and  sevea 
perches;  adjoining  to  the  church  Lue  on  the  south,  to  the  church  yard  09' 
the  west,  to  the  ground  of  Richard  Alderson  on  the  north,  and  to  the  high- 
way on  the  east:  through  which  there  lies  a  foot  path  from  the  vicaragi^ 
house  to  the  churcii,  but  for  no  other  purpose:  the  wall  and  hedge  on  tbe 
south,  nortii,  and  east  made  by  the  vicar;  and  on  the  west,  where  it  ad^ 
joins  to  the  church  yard,  by  the  parish.  Item,  one  garden,-  containing  dne 
rood  and  eleven  perches ;  adjoining  to  the  vicarage  garth,  eqd  to  the  end«r 
of 'the  bam  and  of  the  dwelling  house,  on  the  south;  to  the  highvtfa/ 
on  the  west>  end  north ;  and  to  the  said  garth  on  the  east:  the  fence  rouod 
about  made  by* the  vicar.  Item,  oneparrock,  containing  twenty  four  pea- 
ches and  an  half;  adjoining  to  Orton  green  on  th^soi^th,  to  the  highway 
on  the  west,  to  the  end  of  the  dwelUng  house  qti  the  north,  ^od  to  the 
vicarage  garth  on  the  east:  the  fei^ce  round  about  myde  by  the  tnr.  Item, 
one  garth,  containing  one  acre,  fifteen  perches  and  an  h^if^ax^oiaiiig  to 
the  gnjunda  of  John  Powley,  Daniel  Teasdale,  and  Orton  gnw  on  the 
Boutb;  to. the  said  parrock,  barn,  and  garden  on  the  ^est;  to  the  peat 
bouse  end,  garden,  and  highway  on  the  north ;  and  to  t  close  i^longing  tQ 
the  said  vtcarage,  called  com  close,  on  the  ea«t :  die  fenCjs  round  about' 
made  by  the  vicar^  except  that  John  Powley  makes  the  fen(e  >vhere  it  /id» 
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joins  to  his  ground,  and  Daniel  Teasdale  from   thence  to  the  bottofo  of 
the  old  lime  kiln :  through  which  garth  lies  a  foot  path  for  the  said  J6bs 
Fowley  and  Daniel  Teasdale  to  and  from  their  said  grounds^  and  likewise  a 
driving  way  for  their  sheep;  which   they  frequented  whibt  the  eomaioo 
^eld  was  unindosedf  but  is  now  become  almost  uveless.   Jtem,  one  indosore 
celled  com  close,  containing  ooe  acre,  one  rood»  and  twenty  one  perches; 
adjoining  to  the  said  John  Powley*s  lane,  and  to  a  piece  of  groond  before 
bis  bam  called  a  stee-room,  and  to  his  garth,  oo  the  south ;  to  the  ?icar*s 
aaid  garth,  on  the  west ;  t^  the  highway  on  the  north ;  and  to  the  highway 
and  Johti  Powley*8  lane  on  the  east :  the  fence  all  about  made  by  the  vicar, 
except  where  it  adjoins  to  John  Powley's  garth  and  bam.     All  which  said 
corn  close,  garth,  garden,  and  parrock,  have  been  inclosed  ground  far 
time  immemorial,  and  the  vicar  in  respect  thereof  hath  not  repaired  any 
part  of  tlie  highways  adjoining  thereunto.  Opposite  to  the  same,  od  the  nortk 
aide,  is  an  indosure  noade  by  Daniel  Tea^sdale,  about  nine  years  ago,  by 
which  the  highway  was  made  into  a  lane.    Item,  one  indosure  called  fore- 
dale,  containing  three  acres  and  fifteen  perches :  adjoining  to  the  grooods 
of  Rot)ert  Teasdale  and  John  Nelson  on  tlie  soutli,  of  John  Nekon  oo  the 
west,  of  John  Powley  and  Robert  Teasdale  on  tl)e  north,  axxl  of  Robert 
Teasdale  on  the  east :  all  the  fence  made  by  the  vicar,  except  where  it  ad- 
joins to  the  said  John  Nelson's  inn-croft,  and  except  half  rbe  length  of  the 
said  John  Ndaon's  out-croft,  from  the  middle  to  the  east  end,   the  said 
John  Ndaon's  fence  being  stone  wall ;  from  tlie  east  end  of  which  indosore 
lies  a  way  through  Robert  Teasdale*s  grou^,  which  the  present  incum- 
bent purchased  of  the  said  Robert  Teasdale,  to  an  inclasure  bdongiug  te 
the  said  vicar  (btit  not  jto  the  vicarage,)  called  long  reods ;  whidi  is  to  cod- 
tinue  for  ever,  and  may  be  of  use  if  at  any  time  hereafter  the  said  two  in- 
dosures  (foredale  and  long  roods)  shall  be  occupied  by  the  sstme  person,  or 
otherwise.    Ifctn,  one  other  indosure,  called  the  greater  mil^brow,  con- 
tainiog  one  acre,  three  roods,  and  seven  perches ;  adjoining  to  the  ground 
of  John  Powley  on.  the  south,  to  a  tillage  way  enjoyed  and  repaired  by  the 
said  vicar  on  the  west>  to  the  ground  of  Thomas  Ireland  on  the  north, 
und  of  John  Powley  on  die  east :  all  the  fence  made  by  the  near,  except 
about  sixletn  yards  of  stone  wall  at  the  north  east  end,  belong^i^  to  Jdia 
piowley.    Item,  one  other  indosure,    called  little  mil-brow,   cootSDing 
fvcenty  eight  perches^;  adjoining  to  the  ground  of  John  Powley  on  the  south, 
of  Isabel  Atkinson  on  the  west,  of  Isnbel  Atkinson  and  lliomas  Ireland  oo 
the  north,  and  the  said  tillage  way  on  the  east :  the  fence  all  made  by  the 
rkar:  through  the  south  west  corner  of  which  indosure  is  the  ancieot 
\vater  course.    The  said  three  last  inclosures  were  made  out  of  the  cranf- 
men  field  by  the  present  xncumbejit.    Jtcm,  one  other  indosure,  called 
)Drlebe  dose,  lying  at  Firbiggins,  containing  eight  acres  and  three  roods; 
adjoinihg  to  the  ground  of- Elizabeth  7'umer  on  the  south,  of  Elizabeth 
Turner  and  William  Thwayles  on  the  west,  of  William  lliwaytes  on  the 
Yiorth,  and  to  the  common  on  the  east :  the  wall  at  the  e8.st  end  b  made  by 
the  vicar,  at  'the  west  eml  by  Elizabeth  Turner  and  William  Thwvytes : 
the  right'df  xvpairi&g  the  fextoe  on  the  north  side,  and  on  the  aouth  side  is 
*in  dispute,  and  not  yet  determined.    At  tlie  end  of  Elizabeth  Turner's 
liouse,  on  oak  gate  is  to  be  miuntained  by  the  owners  of  coat  gutiis  ki 
Vrhjch  they  enjoy  a  liberty  of  ingress  and  egress  for  thonseb'es  and  fanoflies, 
and  liberty  of  driving  cattle  in  the  winter  from  martinnoas  to  I^y  day, 
doing  oa  little  damage  as  may  be;  and  of  passing  with  peats  or  other  firing 
in  summer.    Belonging  to  the  said  glebe  .dose,  and  occupied  therewith, 
ihtre  is  Ukrvtse  a  pared  of  ground^  leading  iirom  the  said  «te  at  £3i2abetk 
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Tarner*s  hoase  end,  north-eastward»  to  the  said  glebe  close,  having  tba 
wall  on  the  left  handj  and  rncred  out  from  Elizabeth  Turner's  ground  on 
the  rigbtf  in  breadth  three  yards  and  .upwards,  being  the  way  to  and 
through  the  said  glebe  close.  Item^  another  parcel  of  ground,  in  the  com- 
,  mon  fields  called  north  lands,  containing  two  roods  and  five  perches;  ad-* 
joining  to  the  ground  of  Robert  Teasdale  on  the  souths  of  John  Nelson  on 
the  west  and  north,  and  of  Robert  Teasdale  on  the  east,  /fem.  Another 
parcel  of  ground  in  the  common  fields  called  pot-lands  head,  containing 
one  rood ;  adjoining  to  the  ground  of  Robert  Tea$dale  on  the  south,  of 
Elisabeth  Waller  on  the  west  down  by  the  runner,  of  John  Nelson  on  the 
'  north,  and  of  'Robert  Teasdale  on  the  east.  All  which  said  lands,  coa« 
taining  in  the  whole  nineteen  acres  and  upwards,  are  situate  within  the 
lordship  and  manor  of  Orton,  free  from  the  paynoent  of  any  fines,  renU,  or 
sefYices  to  any  chief  lord ;  the  royalties  of  which  said  lands  are  also  in  the 
vicar.  Item,  a  parcel  of  peat  moss  In  Orton  low  moor,  containing  by  es<« 
timation,  ten  acres,  known  by  the  name  of  the  vicar*s  moss. 

Item^  to  the  said  vicarage  is  also  belonging  the  tithe  of  wool  throughovt 
the  parish;  and  the  manner  of  titliiog  is  this:  the  owner  lays  his  whole 
year's  produce  in  five  parcels  or  heaps;  the  vicar,  or  person  employed  by 
him,  chuseth  one  of  the  five  heaps,  which  he  pleaseth,  and  divides  tl^ 
same  into  two  parts;  of  which  two  parts  the  owner  chuseth  one,  and  leaves 
the  other  to  the  vicar  for  his  tenth  part.  Item,  the  tithe  of  lambs  in  their 
proper  kind  throughout  the  parish,  and  the  custom  concerning  them, is 
this :  if  a  person's  number  is  one,  he  pays  a  penny ;  if  two,  he  pays  two 
pence;  if  three^  he  pays  three  pence;  if  four,  he  pays  four  pence;  if  five» 
he  pays  half  a  lamb ;  if  six,  a  whole  lamb>  the  vicar  paying  back  four 
pence ;  if  aeven  three  pence ;  if  eight,  two  pence ;  if  nine,  one  penny ;  if 
ten,  the  vicar  hadi  a  lamb  complete:  and  in  like  manner  for  every  numoer  . 
above  ten.  And  if  a  man's  number  is  under  fifty,  the  tithe  is  taken  thus| 
the  owner  takes  up  two,  then  the  vicar  takes  one ;  next  the  owner  takes 
nine,  then  again  the  vicar  one,  and  so  on,  till  the  vicar  hath  taken  the 
number  due  to  him  :  if  they  are  fil\y ,  or  upwards,  they  are  put  into  a  place 
together,  and  run  out  singly  through  a  hole  or  gap ;  the  two  first  that  t(>me 
out  arc  the  owners ;  the  third  the  vicar's ;  then  the  owner  has  the  next 
nioc;  then  the  vicar  one ;  and  so  on,  till  the  vicar  bath  his  number.  ^  An4 
if  sheep  are  sold  in  the  spring,  the  tithe  of  lambs  is  paid  by  the  person  with 
whom  they  were  lambed,  whether  seller  or  buyer*  ttepi,  the  tithe  of 
geese,  taken  np  about  micbaclmasy  in  the  same  manner  as  the  lambsj  ex* 
cept  that  whereas  a  penny  is  paid  on  the  account  of  each  odd  lamh>  an 
halfpenny  is  paid  for  each  odd  goose.  Itcm^  the  titlie  of  pigs  in  like  manner. 
Item,  the  tithe  of  eggs  about  Easter;  two  eg^s  for  each  old  ben  and  duck>gnd 
one  egg  for  each  chicken  and  duck  of  the  hrst  year.  Item,  by  everv  perfoi^ 
who  sows  hemp,  is  paid  yearly  one  penny.  Item,  for  each  ploogh  is.  paid 
jearly  one  penny.  Ittm,  by  every  person  keeping  bees  is  paid  yearly  one 
penny.  Item,  an  oblation  of  four  pence  at  every  churching  of  women. 
Item,  for  every  wedding  by  publication  of  banns^  one  shilling ;  by  lioeace, 
ten  shillings.  Item,  for  every  funeral  (without  a  sermon)  six  pence. 
Item,  mortuaf ies,  according  to  act  of  paiiiament.  Item,  for  every  person 
of  age  to  communicate,  three  halfpence  yearly,  due  at  Easter.  Item,  a  pen- 
sion of  twenty  shillings  yearly  out  of  the  rectory  of  Sedbecgh  in  the  county 
of  York. -■  Thfe  glebe,  tithes,  and  profits  of  the  vicarage^  are  worth 

at  the  improve  value,  oonimunibus  annis,  about  ninety  pounds  a  jear. 

There  is  also  due  to  the  parish  oleiic ;  for  every  family  keeping  a  se- 
parate fire,  three  pence  yearly.    For  every  wedding  by  publicatiop,  or  by 
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t'lomioe,  one  ehilling.  For  cvexy  fuaeiial  sixpienbe.  Fbr  etcty  prodama* 
tion  in  the  church  yard  two  pence. 

To  the  sexton  for  making  a  grave,  six  pepce. 

Belonging  to  (he  said  parish  ■  '  -  are,  firsts  the  par}<;h  cimrch,  an 
mcient  building,  containing  in  length  (with  the  chancel)  ninetf  six  ieet, 
in  breadth  forty  eight  feet :  the  chancel  in  breadth  one  part  thirty  "ket,  the 
other  part  twenty  one  feet.  The  steeple  fifteen  foot  square  witfatn  the 
walls^  in  height  sixty  feet.  Within,  and  belonging  to  'which,  sre»  one 
commhnion  table  with  a  covering  for  the  same  of  green  cloth.  Also  ooe 
lioen  cloth  fbr  the  same,  witli  two  napkins.  Two  pewter  flaggons.  Two 
•ilver  chalices,  weighing  about  ten  ounces  each.  One  paten.  One  bason 
fbr  the  offertory.  One  table  of  degrees.  One  chest  with  three  locks,  in 
the  vestry ;  of  l.ttle  use  because  of  thtt  damp.  One  pulpit  ahd  reading  defsk, 
hiade  in  the  year  1742.  One  pulpit  cushion,  covered  with  green  doth. 
One  large  bible  of  the  last  translation.  Two  large  common  prayer  books. 
The  book  of  homilies.  Comber  on  the  common  prayer,  and  Hlkwson'i 
first  volume  of  sermons,  given  by  Mr.  Thomas  Hastwell,  tnercfaantin 
London,  1703.  The  king's  arms  with  the  ten  commandments.  One 
church  clock.  Four  bells  witli  their  frames :  the  first,  or  least  brfl,  bch^ 
two  feet  seven  inches  and  an  half  in  diameter;  \inih  this  inscription  [Jesus 
be  our  (peed,  ld37.]  I'be  second,  two  fe^t  and  eleven  inches  in  diameter,* 
with  an  ancient  inscription  [onmhtm  animarum,']  perhaps  by  a  mistake  of 
the  bcll-fouuder  for  [omtiium  scrnctoncmj^  to  whom  the  church  is  dedicated  t 
the  third,  three  feet  and  two  inches  in  diameter ;  with  this  inscription 
{soli  deo  gloria,  16370  ^^^  fourth,  or  largest,  three  feet  six  indies  tod 
an  half  in  diameter  j  with  this  inscription  [i&r.  Tho.  Ndson,  vicat.  Joh 
Borvness.  John  JVinter,  1711.]  Twp  biers.  One  herse  doth.  Two 
jurpiices.  Three  piirchment  register  books;  one,  beginning  in  1596  and 
ending  l64fi,  imperfect;  the  second,  beginning  16*54,  and  ending  1743, 
complete;  the  third,  beginning  17*3,  and  continued  to  the  present  time. 
The  seats  in  the  church  and  chancel  (except  the  vicar's  pew)  haVe  beeo 
repaired  for  time  imineinotinl  at  the  publick  expence  of  the  parish.  There 
are  also  several  new  common  seats  erected  this  year  by  the  churchwardens, 
at  the  low  end  of  the  church,  adjoining  to  the  belfnr,     ■  There  it 

also  belonging  to  tlie  said  parish,  the  rectory  thereof, 'together  with  the 
tithes  of  com,  hay,  calves,  milk,  and  other  dues,  which  did  formerly  be^ 
long  to  the  priory  of  Conieshead  in  Lancashire,  and  afler  the  dissolutkmof 
monasteries  were  purchased  by  the  inhabitants.      '  -  ■  Also  the  ad* 

Vowson  of  the  vicivage,  which'  did  belong  to  the  said  priory,  and  was  like- 
wise purchased  vith  the  rectory.'  *  Also  one  box  with  three  locks, 
in  the  keeping  of  John  Unthank  of  Orton;  in  which  are  the  purchase 
deeds  of  the  rcctory  and  ad  vowson;  a  copy  of  tlie  endowment  of  tbeTi«» 
barnge  in  \^^)  the  ^nirchase  deeds  of  the  manors  of  Orton  and  ^isbeck 
by  the  inhabitants;  botmder  rolls ;  and  other  public  writings.  ■  There 
5s  also  belonging  to  the  said  parish,  one  indosure  in  the  lordship  of  Rais- 
1;ock,  'called  barrough  close,  cor.liiining  by  estimation  fiAeen  acrea,  of  the 

J  early  rent  d(  six  pounds ;  adjoining  to  the  river  Lune  on  the  soutbj  to 
30  ground  of  Thomas  Fothergill.  on  the  west,  to  the  common  on  tho 
north,  and  to  the  groupds  of  Leonard  Scaife  on  the  east :  the  fence  on  tb^ 
south  made  by  the  parish  ;  oh  the  west  by  the  parish  and  Thomas  Fother- 
^1,  each  a  part ;  on  the  north,  bjr  the  parish :  and  on  the  east  by  the  parish 
and  Ijeonard  Scaife,  efech  a  part.  ^— -^ — ^  Also  the  sum  of  twenty  pounds, 
in  tbe  hands  of  Thomas  Winter  of  Wood-end,  given  by  John  Dalston; 
6st^uire,  of  Acombapk.    Also,  the  8um  of  three  pounds  2|ncient  popr  stocki 
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in  the  haiidt  of  the  admiDistnitotB  of  the  late  George  Overend  of  Raisbeck. 
Also  the  som  of  ten  .pounds,  now  in  the  hands  of  the  vicar,  given  by  Da* 
niel  Wilson,  esquire,  of  Dalham  Tower.  Also  the  suixi  of  five  pounds^ 
in  the  baods  of  Mr.  £dward  Branthwaite  of  Carlingill,  giveii  by  htm  to* 
words  a  fund  for  the  poor  stock.  Also  the  sam  of  Ave  pounds  in  the  hands 
of  Thomas  Hodgsdb  of  Tebay-glll  £dge^  given  by  Mr.  Robert  Harrison  dT 
Low  Seailes^  deceased,  for  the  same  purpose.  The  interest  of  which  mo^i 
ocy,  and  the  rent  of  which  inclosure,  are  applied  by  the  churchwardens 
and  .overseers  of  the  poor^  by  the  directipnof  the  twelve,  to  the  relief  rf 
the  poor,  and  defraying  other  parish  charges.  Which  said  twelve  men  am 
chosen  yearly  in  Easter  week  at  a  vestry  meeting  by  a  majority  of  votka^  to 
be  sidesmen^and  a  select  vestry  for  the  year  ensuing. 

There  are  also  three  schools  in  the  said  parish.  One  at  Orton,  hitely 
buQt  by  the  inhabitants,  and  endowed  by  Agnes  Holme  of  Orton,  wldow^ 
with  a  parcel  of  land  lying  in  Orton  field,  containing  by  estimation  on^ 
acre,  of  the.  present  yearbr  rent  of  ten  shillings ;  adjoining  to  the  grounds 
of  Christopher  Parker  on  the  south,  west,  and  east,  and  to  a  land  belonging 
to  the  vicarage  of  Burgh  on  the  north :  endowed  also  by  Robert  Wilson  <^ 
LongSleddale,  yeomao>  with  the  sum  of  five  pounds,  now  in  the  hands 
of  Thomas  Green  of  Langdale.  ■   ■  Another  school  at  Tebay ;  founded 

by  Robert  Adamson  of  Blacket  Bottom  in  Grayrigg,  gentleman,  in  the 
year  l672,  and  endowed  by  him  with  the  estates  called  Ormondie  Biggin 
and  Blacket  Bottom  in  Grayrigg,  now  of  the  yearly  rent  of  sixteen  pounds. 

■  .Another  school  at  Greenholme,  founded  by  George  Gibson  of 

Greenholme^  gentleman,  in  the  year  1733,  and' endowed  by  hhn  with  four 
hundred  pounds  original  bank  stock ;  of  the  yearly  produce  of  about  twenty 
two  pounds. 

In  testimony  of  the  truth  of  the  before  mentioned  particolaiip^  and  of 
every  of  them;  we,  the  minister,  churchwardens,  and  principal  inhabitants, 
have  set  our  hands  the  said  tenth  day  of  November,  in  the  year  of  oat 
lord  one  thousand  seven  hundred  and  forty  nine, 

Ri.  Bum,  vicar. 


Joseph  Powlqr 
John  Bowness 
Edmund  Dent 
Stephen  Matthews 
George  Wilson 
Will.  RowIandscD 
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JobnUnthank 

John  Nelson 

John  Bowness 

-Robert  Bowness 

John  Wilson 

Jonathan  Whitehead  )^Elevdn  of  the  twelve, 

Edward  Branthwaite    |     one  of  tbtm  being 

Thomas  Brown  ,         ■      •    - 

John  Wilson 

William  Atkinson 

/ohnSMTitif 


»*  APPENDIX.^N«  LV. 

No.  LV.— P.  331. 

The  Form  of  an  Old  Deed  of  CtmppsiHan^ 

**  Kmc  indentura  facta  inter  Willielmam  donoinam  Paget>  baronem  6% 
Beandesert,  yeruro  et  indubitatum  p'Uronam  Ticanae  perpetaae  eode^  pa* 
rochialis  de  StapenhiU  in  comitata  Derb:ae,  Litcbfeldi^e  et'Coveotrue  diocesi, 
•t  Jobannem  Lucas>  artium  naagifltrum>  vicariom  peroetuom  ejusdem  vi- 
cariae  perpetuas  ecclesiae  parocbiatis  de  Stapenhill  ante^ctl,  ex  coaseasa  et 
•3seQsa  reverendi  io  Christo  patrts  et  doinini,  domini  Thomae  provideotii 
dtvtni  LUchfeldis  et  Coventriae  episcopi,  ex  uniL  parte,  Samuelera  Sanden 
de  CaldwaU,  in  oocnltatu  et  diocesi  prsedictis,  armigerum,  Edwardum  Hol- 
land»  de  tiadein,  generosuiri,  Elizabetham  Aston,  viduam,  Thomam  Web- 
tter,-  Thomam  CalUngwood,  WiUielmum  Cox,  Georgiam  Thrumptoo,  de 
iisdero,  yeomen,  Thomam  Baxter,  Ricarduni  Capenhurst,  Thomam  Baker, 
de  iisdem,  hasbandmea,  Thomam  Jackson,  de  iisdem,  carpenter^  Thomam 
Corbitt,  de  iiMJeiji,  blacksmith .  altosque  omnes  incolas  dictae  vilbedeCald- 
wall  praedictft,  Ricardum  Bath  de  Linton  in  comitatu  Derbiae  praedicto,  et 
Rob^tum  Nioklinion  de  Swadlincote  in  comitatu  et  diocesi  praedictis,  faos- 
bandmen,  et  WiUielmum  Lowe  de  Burton  stiper  Trent  in  comitata  Staf- 
fordim,  et  diocesi  pracdicta,  shoemaker,  proprietarios  et  occupatores  qoa- 
rundem  terrarumj  infra  eandem  villam  de  Caldwali  pracdicta  jacenttum,  ex 
^nsimili  consensu  el  assensu  reverendi  in  Christo  |ntris  et  domini,  domioi 
Thomae  providentia  divina.  Litchfeldiac  et  Coventrise  episcopi,  ex  altera  parte ; 
testator,  qu5d  tarn  pro  bono  capeliae  de  Caldwali  infra  villam  de  Caldwali 
praedictam  et  inhabitantiora  villae  pracdictap,  quam  pro  bono  ecclesiz  paro- 
chialis  de  StapenhiU  praedieta,  de  qua  quidem  ecclesia  de  StapenhiU  prae^icti 
capella  de  Caldwali  praedicti  membrum  est ;  ac  etiam  pro,  et  in  consider!- 
tione  acquidiantiae  et  finalis  concordantiae,  omnium  differentianim  et  coo- 
troversiarum,  de  et  concernenr,  omties  et  singulas  decimas,  obbtiones,  ob- 
ventiones,  compOHitioues,  ali.^que  jura,  et  emolumenta  ecclesia>tica  qiue- 
cunque,  vioario  perpetiio  vicatias  perpetuae  ecclesiae  parochial  is  dc  StapenhiU 
pracdicti,  per  inhabitantes,  poss«ssores,  et  occupatores  terrarura,  infra  vil- 
lam de  Caldwali  praedicta  jacentium,  debitas  et  solutas^  agreatum,  concor- 
^iatum,  et  conclusum  est,  et  per  praesentes  inter  partes  prsedictas,  ex  coo- 
aensu  et  assensu  autedicti  reverendi  in  Christo  patris,  concordatura  e:it  et 
conclusum,  qu6d  praefafus  Johannes  Lucas>  vicarius  perpetuus  vicariae  per- 
petuae, ecclesiae  parochtalis  de  StapenhiU  praBdicfi,  ejusque  sucoessores  vicani 
per()etui  ejusdem  vicariae  perpetuae  semcd  in  qu  Jltbet  mense,  annuatim,  in 
quolibet  anno  imperpetuum  divioas  preces  in  capella  de  Caldwali  praedictii, 
secundum  formatn  libri  communium  precum,  leget,  et  post  lectionem  earan- 
dem,  juxta  morera  ecclesiae  Anglicanae^  concionabitur ;  praefaiique  incolxde 
Caldwali  pracdicta,  ac  proprietarii  et  occupatores  teirarum  infra  eandem  vil* 
lam  jacentium,  omnes  et  singuli,  et  corum  haeredes,  executores,  administn* 
tores,  sive  successores^  eidem  Johaoni  Lucas,  et  successoribus  snis  vicarits 
perpetuis  ejusdem  vicariae  perpetuae  ecclesiae  parochifllis  de  StapenhiU  pne* 
died,  su^Snuam  sex  librarum,legalis  monetae  Acgliae,  in  plenamc^ntentiooem, 
8etisfiietionem>-et  exonerationem  omnium  et  omnimodum  deeimarum,  joriom, 
compoaitionum,  obventiooum,  oblathonnm,  juriumque,  et  emolumentoram 
ecclesiasticorucD  qoorumcunqne^^  infra  eaodem  villan)  db  Caldwali  praedicti, 
qoaliterconque  crescentium>  provenientiom,  renovantium^  aut  aliquomodo 
coniingentium,  eidem  vicarto  perpetuo,  et  quovis  mbdo  debitorum,  aot 
aolvi  consuetorum,  ad  festnm  saoett  Jobanuis  baptistacf  dnnuatfiii  in  quo- 
libet anno  imperpetuum' solventj  idenque  Johannes 'Lucasvicahos  perpe- 
tous  antedidtuf ^  ejusque  fuccetsons,  ticarti  perpetcfi  vfc^iae  p^rpetu^cc- 


desiae  {yarochialis  de  Stapenhill  pnedictx,  eandem  sumraam  sex  libraram, 
in  pieoani  couteniatioDem,  satisfactionetn,  9olutionem>  et  exonerationem 
fxnniam  et  singularom  decimamm,  jorium,  compdsitionum,  obventionum^ 
oblationum>  et  emolumentarum  ecclesiasticortttn  quoramcunque  praedicto« 
Tum  i  et,  uf  prsfertur^  qupvis  modo  debitorum  aat  .solvi  consuetorum  im« 
perpetuum  ad  festum  prssdictuRi  accipient  et  recipient:  in  cujtis  rei  testi- 
moniam  partes  ad  presentes  sigilla  sua  iisdem  mutud  opposoerunt  vicesimo 
aecundd  die  mensis  Septembris,  amo  regni  domtni  nostri  Caroll  secondly 
Dei  gratia,  Anglise,  Scotide,  Francis,  et  Hiberais,  regis,  fidei  defensorisy 
&c.  vicesimo  octavo,  annoque  domini  l67&  £t  nos  eptscopus  antedicta^ 
in  fidem  et  testimoniara  praemissonun  stgUlom  nostrum  episcopale  present 
Cibus  apposuimos.  Will.  ^  Pagett^  John  ^  Lacas^  Tho.  X  Litch.  et 
Cdveotr. 

Torm  of  a  Lease  of  Tithes. 
This  indenture  made  on  the  first  day  of  January,  in  the  twenty  third 
year  of  the  teign  of  our  sovereign  lord  George  the  third,  by  tlie  grace  of 
God,  of  Great  Britain,  France,  and  Ireland,  king,  defender  of  the  faith, 
and  so  forth  -,  and  in  the  year  of  our  lord,  17S3,  between  the  right  re- 
verend father  in  God,  Sir  William  Asbburnham,  baronet,  doctor  of  divi- 
nity, rector  of  Gestltng,  in  the  county  of  Sussex,  and  lord  bishop  of  Chi* 
ckester,  of  the  one  part,  and  Thomas  Smith  of  the  parish  of  8t.  Martins  la 
the  fields,  within  the  citv  and  liberty  of  Westminster,  and  county  of  Mid- 
dlesex, gentleman,  of  tne  other  part,  witnesseth,  that  t^  said  lord  bishop 
far  and  in  consideration  of  the  rent  hereby  reserved,  and  covenatits  herein 
contained,  hath  demised,  granted,  and  to  fma  letten,  and  by  these  pre- 
vents doth  demise,  grant,  and  to  farm  let  unto  the  said  Thomas  Smith,  his 
executors,  administrators,  and  asaigna,  all,  and  all  manner  of  tithes  of 
corn,  grain,  hay,  and  herbago,  yearly  growinj^,  increasidg,  or  happening, 
within  the  said  parbh  of  Gestling,  and  all  pronts  c^  what  kind  soever,  be- 
longing to  the  parsonage  or  rectory,  there  to  have,  hold,  receive,  and  take 
all  and  every  the  said  tithes  ax^  profits,  unto  the  said  Thomas  Smith,  his 
executors,  administrators,  and  assigns,  from  the  day  of  the  date  of  these 
presents,  for  and  during,  and  unto  the  fall  and  term  of  twenty-one  years» 
from  thence  next  ensuing,  and  fully  to  be  completed  and  ended,  if  he  the  said 
lord  bishop  shall  so  long  continue  rector  of  tlie  said  parish  of  Gestling« 
yielding  and  payittg  therefore,  yearly,  and  every  year,  during  the  said 
term,  unto  the  said  lord  bishop  and  his  assigns,  the  rent  or  sum  of  two  hun^ 
dred  pounds,  at  and  upon  the  four  usual  teasts  or  days  of  payment  in  the 
year,  (that  is  to  say)  the  annunciation  of  the  blessed  virgin  Mary,  the  na- 
tivity of  St.  John  the  baptist,  the  feast  day  of  St.  Michael  the  archangel, 
and  the  birth  of  our  Lord  Christ,  by  even  and  equal  portions  s  the  first 
payment  thereof  to  begin  and  be  made  on  the  annunciation  of  the  blessed 
virgin  Mary,  next  and  immediately  ensuing  the  day  of  the  date  of  these 
presents :  provided  always,  that  if  the  said  rent  or  annual  sum  of  two 
nundred  pounds,  or  any  part  thereof,  shall  happen  to  be  behind  or  unpaid 
for  the  space  of  fourteen  days  nexti  over  and  after  any  of  the  said  days  and 
tiroes  herein  before  appointed  and  limited  for  payment  thereof,  then  and  in 
aodhcase,  this  present  demise,  and  every  clause^  article,  and  thing  herein 
contaioed,  shall  cease,  determine,  and  be  utterly  void,  and  of  none  efiect, 
env  thing  herein  contained  to  the  contrary  thereof  nolwithstanding.  And  the 
said  Hiomas  Smith  doth  hereby  for  hi|n8elf>  bis  heirs,  executors,  and  admi- 
nistratprs,  and  for  evtry  of  tbeun,  covenant,  promise,  grant,  and  agree,  to 
And  with  the  said  lord  bishop,  his  heirs,  executors,  and  adminiatraton,  and 
4oaiidirith  tv^iy  of  them^  by  these  present!  in  nuuiner  following^  that  ia 
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to  saf,  that  ha  the  Mid  Thomas  Smiths  hift  executors,  adsnimsbsitooi,  ei 
assigns^  shall  and  will  from  time  to  time,  and  at  ail  times  hereafter,  duri^ 
ibe  contiiuiaooe  of  this  present  demise,  well  and  trolj  pay  or  oaoie  to  ba 
paid  and  satisfied,  the  rent  or  annoal  snm  of  twa  hundred  ponoda  aloresaU» 
at  the  dajs  and  times  aforesaid  herein  before  stipulated  of  payment  thereof  i 
and  also  that  he  the  said  Thomas  Smith,  his  executors*  adrntsustialoESi,  «r 
assigns,  or  some  or  one  of  them,  shall  and  will  trul^  pay  and  fidthfoUy  di»* 
charge  all  taxes,  assessments,  and  impositions  whatsoever,  or  by  vhatteeicr 
Siame  or  names  the  same  nuiy  be  described  which  shall  be  charged  upon  tht 
said  demised  premisesj  or  upon  the  said  lord  bishop,  in  respect  of  tbeaaroe^ 
hy  authority  of  parliament  or  otherwise  howsoever.  And  the  said  loid 
bishop  for  himself,  his  heir6>  execotors  and  ^dministiiitors,  and  eiseiy  cf 
them,  doth  hereby  covenant,  promise,  grant,  and  agree  to  and  wHh  the 
aaid  Thomas  Smith,  his  heirs,  executors,  and  administrators,  and  to  and 
with  every  of  them,  by  these  presents  in  manner  and  form  following,  (tbat 
is  to  say,)  That  tor  and  under  the  rent  or  annual  sum  of  t>K  o  iMUidred 
pounds  aforesaid,  and  of  the  covenant  therein  before  reserved  and  contahied 
on  the  part  and  behalf  of  the  said  Thtunas  Smith,  his  executors,  admini* 
i|trators,  or  assigns,  to  be  paid,  kept,  done  and  performed,  he  the  said 
Thomas  Smith,  his  executors,  administrators,  and  assigns,  shall  and  m^ 
have,  hdd,  occupy,  possesa,  and  ei^oy,  the  tithes  and  premises  aforesaid, 
and  every  part  and  parcel  thereof,  during  the  said  tenn,  hereby  granted, 
without  any  let,  Croobie,  molestation,  interruption,  or  denial  of  him  the 
aaid  lord  bishop,  or  his  assigns^  or  of  any  person  or  persona  whomaaeTer, 
lawfully  claiming,  or  to  claim»  from,  by,  or  under  him,  them,  or  any  cf 
them.  In  witness  wliereof  all  the  said  parties  to  these  presents,  have  here*- 
«nto  changeably  set  their  iiands  and  seals,  the  day  and  year  first  ataove 
written. 

WILLIAM  CHICHBSTER. 
I^ealed  and  delivered,  having  been  first  didy  stamped  in  the  presence  of 

No.  LVL— p.  376, 

Foijn^  i{f  proceeding  wtder  ike  Acts  rfParUament  fir  tmaU  Tiika. 

Summons  for  small- Tithes,  on  the  7th  and  8th  Wm.  Ill,  cap.  6. 

^Westmorland.  To  the  constable  of 

3Sn;maji;  complaint  in  writing  bath  been  made  unto  us  two  of 

his  majesty's  justices  of  the  peace  for  the  said  county,  by  A.  J.  of  • 
in  the  said  county,  clerk,  that  A.  O.  of  in  the  parish  of  in  the 

aaid  county,  yeoman,  hath,  for  above  the  space  of  twenty  days  before  the 
^nte  of  the  said  complaint  so  made  unto  us  as  aforesaidi  refused  to  com- 
pouii  J  for,  or  pay  unto  him  the  said  A^  J.  and  hath  not  yet  oompounded  foi> 
nor  paid  the  small  tithes,  ofieriogs,  oblations,  and  obventionsy-joit^diia 
fmm  him  the  said  A.  O,  to  him  the  said  A.  J.  These  are  ther#9re  to 
command  you  forthwith,  upon  sight  hereof  to :  «uafin;ioo  the  jasd  A.  O.  to 
appear  before  us  at  the  bouse  of  .  in ..  in  the  said  countfn  00  jSit 
turday  the  day  of  this  present  month  of  at  the  iJtxmx^  of..  ^ 

in  the  forenoon  of  the  same  day^  to  answer  uqtp  tl|e  said.cooDttiiaiiit*  And. 
^  you  then  there  to  certify  what  you  shall  have  dou^  ip  ^>e  .ippp^aeae. 
piven  under  our  bandstand  «eais  at     .  ip  the  lai^  opttOty,,  ^4ay 4^ 

in  the  year  of  •  ,  ..  .    .••  .  — ' 

Complaint  for  small  TitTie*,  on  th^  ^th  ^nd  8th  "^m.  Itll  tap,  15/  ' . 
.  7oJ.f.  and  K.  P.  esquire^  two  of  his  raajjes^^&juMi^  of  thVifwsppe  is 


«nd  for  the  cimnly  A.  J.  of  in  the  said  county/  cieilt,  hvao^ 

bl]r  complainetb. 

That  ihe  tmd  compkimuit  did,  by  die  apace  of  tweaty  da/s  and  upwards 
btfoit  the  day  of  the  diKe  thereof,  demand  of  A.  O.  of  intheparidi 

.  of  in  the  •coonty  afonsaaid,  yeoman,  the  amaU  tithes,  oflfenngs,  obla- 

tions, and  obventions,  justly  beocwie  due  within  two  years  now  last  past, 
frofti  him  the  said  A.  O.  unto  him  the  said  complainant,  to  the  value  of 
font  pounds ;  and  that  the  said  A.  O.  did  upon  die  said  demand  refuse^  and 
doth  yet  refuse^  to  pay  and  compound  for,  and  hath  not  paid  not  com-- 
pounded  for,  the  same  nor  any  part  thereof:  The  said  ootaaplainant  there* 
fore  prayetb  such  redress  in  the  premises,  as  to  you  shall  seem  meet,  an4 
as  to,  the  law  doth  appertain*    Signed  the  day  of  in  the 

year  of  .  A.  J# 

Order  for  Payment  of  small  Tithes,  on  the  7th  and  8th  Wm.  III.  cap.  6, 

Westmorland.    Wheteas  coi)apla!tiit  in  writing  hath  been  made  unto  uf 
two  of  his  majesty's  justices  of  the  peace  for  tlie  said  county,  bjr 
A»  J.  vicar  of  the  parish  of  .     ,      in  the  said  county,  that  A.  O.  of 
in  the  said  parish  of  in  the  county  afcnresaid,  yeoman,  fiid  refuse 

for  the  space  of  twenty  days  next  before  the  time  of  the  said  complaint 
so  made  unto  us  as  aforesaid,  to  pay  or  compound  for  his  tithes,  ofierin^« 
oblations,  and  obventions,  arising  in  the  said  p^ish  of  and  doe  to 

him  the  said  A.  J.  We  therefore  the  said  justices,  being  neither  of  us  pa« 
t^DO  of  the  parish  church  of  aforesaid,  nor  any  wayd  inteitsiid  in 

any  of  the  said  tithes,  offerings,  oblations,  or  obveotioos,  have  duly  sum- 
moned ihe  said  A.  O.  before  us,  and  having  duly  examined  the  truth  and 
justice  (^  the  said  complaint  upon  oath,  do  find  that  there  is  jusBydoe 
Drorn  the  said  A.  O.  to  the  said  A.  J.  the  sum  of  four  pounds,  being  tha 
iralue  of  the  safid  tithes,  oflfenogs,  <^latioos,  and  obventions,  become  doe 
'^tfain  two  years  last  past  ^  and  do  therefore  adjudge  and  order  the  afore- 
said A.  O.  to  pay  or  cause  to  be  paid  unto  the  said  A.  J.  the  aforesaid  sum 
of  four  pounds,  and  also  the  sum  often  shillings,  for  the  costs  and  charges 
of  the  said  A.  J.  in  prosecutmg  the  said  A.  O.  for  the  recovery  of  his  sard 
just  dues.    Given  under  our  hands  and  seals  at  in  the  said  county, 

the  day  of  in  the  year  of  the  retgn  of  • 

Distress  for  small  tithes,  on  the  7th  and  8th  Wm.  III.  cap.  6. 

fTestmorland.    To  the  constables  of  in  the  said  county,  and  to  the 

churchwardens  of  tiie  parish  of  jn  the  setd  coun^,  and  to  evexy  of 

them. 

dSSX^tttsfl  npon  the  complaint  of  A.  J.  vicar  of  the  parish  of  afore» 

aaid,  in  the  coonty  afoktssaid,  A.  O.  yeoman,  hath  been  duly  summoned  tq 
appear  before  us  two  of  his  majeisty's  justice  of  the  peace  for  the 

said  county,  to  be  examined  for  the  non-payment  of  the  sm^  tithes,  of<* 
ferings,  oblations,  and  obventiotis,  due  unto  the  isaid  A.  J.  And  wheieae 
we  thb  said  ju«i  rices,  being  neither  of  us  patron  of  tke  parish  chureh  of 
aforesaid,  rtbrany  way  interested  in  any  of  the  said  tithes,  offerings,  obh«' 
66ns,  or^cfbvefittons,  ha^tiuly  examined  the  truth  andjusdoe  of  the  said 
complaint,  istid  faa<«^  ordered  him  the  said  A.  O.  to  pay  unto  the  si^d  A4  J^ 
the'scfm^Of  fotii^p^endiij  being  the  value  ^tibe -small  tittws,  oflferings,  obla* 
tions,  and  obventions,  become  due  from  him  the  said  A.  O.  to  him.  the  said 
A-  J'  within  twp}'ears  n^xt  before  the  said  complaint  so  made  unto-  us  as 
aiforesaid,  together  with  the  sum  of  ten  shillings,  for  the  cost  and  charges  of 
U|e^^  A;  f.^fof^  tGtavefyi^  his  Hid  just  dues^  making  m  the  whble 
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the  sum  of  four  pounds  ten  shillings.  And  whereas  it  appearoth  unto  as 
the  said  justices,  that  the  said  A.  O.  had  due  notice  of  our  said  order  for 
the  space  of  ten  'days  and  upwards  before  the  day  of  the  date  hereaf»  bat 
hath  refused  to  pay,  and  hath  not  yet  paid  the  said  sum  of  four  poao^  tm 
shillings,  nor  any  part  thereof :  These  are  therefore  to  command  you  joint- 
ly and  severcdly,  that  you,  or  some  or  one  of  yon  forthwith  distrain  the 
goods  and  chattels  of  the  said  A.  O.  and  in  case  the  said  sum  of  four 
pounds  ten  shillings,  tegetber  with  your  reasonable  cbai^ges  ot  rooking  and 
detaining  the  said  distress,  be  not  paid,  or  tendered  to  be  paid  by  him  the 
said  A.  O.  in  four  days  next  after  such  distress  made,  that  then  you  de 
make  public  sale  of  the  said  goods  and  chattels  so  distrained  as  aforesaid, 
and  out  of  the  money  arising  from  such  sale  that  you  pay  or  cause  to  be 
paid  unto  him  the  said  A.  J.  the  said  sum  of  four  pounds  ten  shillings,  and 
thereout  also  deduct  and  detain  your  reasonable  charges  of  making,  keep- 
ing, and  selling  the  said  distress  ;  and  if  any  overplus  shall  remain,  afttr 
such  payment  and  deduction  as  aforesaid,  that  then  you  do  render  the  same 
unto  tiim  the  said  A.  O*  upon  demand.  Giyen  under  our  bands  and  seals 
at  in  the  said  county,  the  day  of  in  the  year 

of 
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A  BiUfor  Tithes  in  Chancery, 

To  the  Right  Honourable  Thomas,  Lord  Erskine,  Baron  Erskine  of  Restor- 
mel  Castle,  in  the  County  Palatine  of  Cornwall^  Lord  High  Chancellor 
of  Great  Britain. 

Humbly  complainitig,  shews  unto  your  lordship,  )'our  orator  J.  P.  of  P. 
in  the  eounty  of  C.  that  your  vorator  now  is,  and  for  six  years  last  past  has 
been  seised  in  fee,  and  proprietor  and  owner  of  all  and  every  the  tithes  of 
com  and  grain,  and  other  great  and  predial  tithes  whatsoever  arising,  le* 
sawing,  increasing,  and  growing  within  the  townships,  hamlets,  and  ^illsof 
W.  and  A.  and  the  tith^ble  places  thereof,  in  the  parish  ot  B.  and  parcel 
of  the  impropriate  rectory  thereof,  in  the  said  county  of  C.  and^rticularly 
of  the  tithes  of  corn  and  grain  and  other  great  and  predial  tithes  arisiiu;,  re- . 
sewing,  increasing,  and  growing  in>  upon>  and  within  the  tenement  c^led 
JB.  in  A.  and  W.  aforesaid,  or  one  of  them,  and  by  reason  thereof  during  all 
the  time  aforesaid  was  and  now  is.  justly,  rightfully,  and  lawfully  intitled 
unto  and  ought  to  have  enjoyed,  had,  and  received,  and  ought  to  have,  en-' 
joy,  and  receive,  all  and  every  the  tithes  of  com>  grain,  and  other  great  and 
predial  tithes  arising,  renewing,  increasing,  or  growing,  or  which  daring  the 
said  time,  have  arisen,  renewed,  increased,  or  grown  within  the  said  town- 
ship, hamlets,  and  viUs  of  W.  and  A.  and  either  of  them,  and  particularly 
inj  upoOj  and  within  the  said  tenement  called  B.  and  also  all  and  evefy  the 
sums,  matters,  and  things  whatsoever,  which  during  the  said  time,  of 
right*  or  by  any  custond  within  the  said  township,  hamlet,  or  viUs^  hare 
been  payable  as  for  of  on  account  of  tithe,  corn,  grain,  or  other  great  and  pre- 
dial tithes,  or  which  ought  to  h^ve  been  so  paid  or  answered.  And  yoor 
orator  further  shews  to  your  lordship  that  M.  B.  widow,  and  B.  her  soo, 
jointly  and  severally,  for  and  during  the  said  space  of  us,  years  last  past, 
had  held,  or  oOcupied  and  enjoyed,  the  said  tenement  called  B.  withm  A. 
and  W.  aforesaid,  or  one  of  them,  or  the  lands  and^oonds  thereunto  be- 
longing, and  other  lands  and  grounds  within  A.  and  W.  aforesaid,  or  one  of 
them,  or  the  titheable  places  thereof  in  and  upon  the  same,  and  within  the 
said  townshipsj  hamlets^  and  viUs^  or^onc  of  mem,  .and  tlic  titheable  places 
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tfiareof,  and  had  jointly  an4  severally  growing,  renewing,  increasing,  and 
thence  reaped,  and  had,  and  took  in  the  said  'years  respectively  several 
quantities  of  corn  and  grain,  to  wit,  in  each  of  the  said  years  100  shocks  or 
battocks  of  wheat,  the  tithe  whereof  in  each  year,  if  duly  paid,  would  have 
been  worth  20  «.    One  hundred  shocks  or  hattocks  of  rye,  the  tithe  whereof 
was  worth  in  each  year  other  S0«.    Three  hundred  hattocks  or  shocki  of 
oats,  the  tithe  whereof  would  have  been  worth  in  each  of  the  said  years,  if 
paid,  30  #.    One  hundred  and  fifty  shocks  or  hattocks  of  barley,  the  tithe 
whereof/  if  the  same  had  been  duly  answered,  would  have  been  worth  30 #• 
One  hundred  shocks  or  heaps  of  beans,  the  tithe  whmreof  was  worth  15  s. 
One  hundred  shocks  or  heaps  of  pease,  the  tithe  whereof  was  worth  other 
15  s.    Two  hundred  shocks  or  hattocks  of  bigg,  the  tithe  whereof  was 
worth  309.  and  upwards.     All  which  said  several  tithes  became  due  add 
payable  from  the  said  M.  B.  and  B«  her  son,  jointly  or  severally,  in  each  of 
the  said  years;  and  ought  to  have  been  justly  and  duly  paid  and  answered 
tinto  your  orator  as  proprietor  and  owfier  of  the  said  tithes  and  premises. 
But  so  it  is,  may  it  please  your  lordship,  that  the  said  M.  B.  and  B.  having 
entered  into  a  combination  and  confederacy  between  themselves,  and  with 
several  other  persons  unknown  to  your  orator,  who  when  they  shall  be  dis^ 
covered,  your  orator  prays  they  may  be  made  parties  hereto,  with  apt 
words  to  charge  them,  have,  and  either  of  them,  has  neglected,  omitted, 
and  refused  to  set  ottt^  pay,  satisfy,  or  answer,  and  have  not,  nor  has  either 
of  them  in  any  of  the  said  years,  set  oat,  paid,  satisfied,  or  answered  unto 
your  said'orator,  the  said  several  and  respective  tithes,*  or  any  of  them,  or 
made  any  agreement,  composition,  or  just  satisfaction  to  your  said  orator 
for  the  same,  or  any  thing  in  lieu  thereof,  but  though  in  a  friendly  manner 
requested  thereto,  have  and  has  jointly  and  severally  refused  to  set  out  the 
same,  or  to  \)ey  or  answer  what  is  justly  due  to  your  orator  on  those  ac« 
counts,  or^fuirly  or  justly  to  set  forth,  yield,  or  pay  their  and  either  of  their 
said  tithe,  or  to  pay  and  make  him  any  just  satisfaction  for  the  same,  or  for 
any  the  titties  substracted  and  withheld  by  them,  or  either  of  them  $  but  as 
they  have  concealed,  so  they  do,  and  each  of  them  doth  endeavour  to  cOn* 
ceal  the  satd  titbeable  matters,  and  refuse  to  discover  what  lands,  tenements, 
and  hereditaments  in  particolar  they  jointly  and  severally  held,  occupied, 
ploughed,  and  reaped  within  the  said  towinhip,  hamlets,  and  villages  in 
each  of  the  said  years,  nor  what  tithes  of  corn  and  grain  they  in  each  of  the 
•aid  years,  or  either  of  them  respectively  withheld  and  detained  from  your 
<)rntor,  nor  wtuit  is  and  was  the  value  thereof;  and  as  their  reason  for  so 
doing,  the  said  cuntVsderates  sometimes  insist,  that  they  have  duly  paid  and 
ansNvered  to  your  orator  the  titlies  of  all  and  singular  the  titheable  mattert, 
and  at  other  times  that  they  are  not  nor  were  liable  to  the  payment  of  atiy 
tithe  in  kind,  but  exempt  and  free  from  the  payment  thereof  under  an  an* 
cient  ffiodtu  or  composition  of  I  Of.  yearly,  or  other  the  like  sum  payable  tim^- 
Immemorial,  in  lieu  of  tithes  of  corn  and  grain,  and  other  great  and  predial 
tithes  arising,  renewing,  increasing,  and  growing  upon  and  within  the  said 
tenement  and  lands  held,  enjpyed,  sown,  and  reaped  by  them  in  the  said 
'  several  years  aforesaid ;  which  tnoifus  they  pretend  was  paid  by  chem  in  and 
for  the  said  several  years'  unto  your  orator ;  whereas  your  orator  chai^, 
as' the  truth  Is,  that  the  said  confederates,  or  either  of  them,  did  not  set 
forth,  pay^  or  answer  the  tithes  due  to  your  orator  for  the  corn  and  grain 
reaped,  had,  and  taken  by*them,  which  grew  upon  the  said  tenements, 
'lands,  and  premises,  or  any  of  them,  in  or  for  any  of  the  said  years  herein 
'"before  tftentibned,  hor  have  tjiey,  or  either  of  them,  paid  or  answered  any 
iM^dus^  pretended  modus,  or  co^poiition  to  yoat  orator  for .  the  same,  for 
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$ay  of  tba  said  yean ;  and  the  liutk  is,  as  your  orat^w  clbar^  It  to  be,  Alt 
titbea  of  corn  and  grain,  and  other  groat  and  pr^ial  tithes  ariaiiig  from  thr 
fteniwe«  are  due  and  payable,  and  qught  to  be  answered  and  paid  tXDl9 
your  orator  in  kind ;  and  ihe  said  conf^erates  are  not  nor  oc^t  to  be  e»* 
empt  fJFom  the  payment  thereof,  upon  any  pietenoe  of  a  modut  payable  m 
Bioney,  as  in  lien  thereof,  which  howe\*er  was  never  paid  to  your  oiakvi 
audif  there  was  any  cole  or  to  set  up  such  pretences  to  a  modut,  yet  that  i| 
^nving  to  a  lato  agreement,  whilst  the  tithes,  as  also  the  said  teoemeot  and 
lands  were  io  the  hands  of  the  fiunily,  of  the  M/s,  and  not  any  prescriptive 
ptcdtts,  nor  was  the  said  tenement  ainciently  discharged  fix>m  payment  of 
tithes  in  kind  upon  or  under  payment  of  any  modus  or  sum  in  lieu  of  tithes } 
but  titheb  in  kind  were  paid  and  answered  as  for  other  the  lands  or  teoe- 
ments  within  the  said  township,  till  the  said  tenement  and  tithes  both  came 
into  the  hands,  ownership,  or  possession  of  M.  or  H.  in  the  said  county, 
who  settled  and  conveyed  the  said  tithes  upon  or  unto  one  of  bis  younger 
sons,  from  whom  the  same  descended,  and  came  to  R.M.  esq.  his  kias* 
man.  of  whom  your  orator  purchased  the  same  i  and  the  said  tenement 
called  B.  continuing  in  the  owners^hip  of  some  other  of  the  M.'s  near  rda* 
tioos  to  the  then  proprietors  of  the  said  tithes,  they  on  account  of  kindfed« 
or  other  nxHives  complied  to  accept  lOs,  pei"  annum,  or  other  such  sum  in 
money  for  the  tithes  arising  from  the  said  tenement,  which  being  a  tempo* 
rary  agreement  only,  and  not  any'mo<ftfs  that  had  been  paid  time  immemo* 
rial,  your  orator  humbly  apprehends  himself  not  to  be  bound  or  obliged 
thereby,  nor  ought  the  said  confederates,  nor  either  of  them,  who,  or  one 
of  them,  purchased  the  said  tenement,  or  claim  under  some  purdiaser 
thereof,  m*  have  or  hath  possessed  the  same  during  tlie  time  aforesaid,  to 
liav«  or  claim  any  discharge  orexemption  from  payment  of  tithes  in  kind, 
or  upon  or  under  any  such  pretences,  they  or  one  of  them,  well  knowing 
or  having  been  informed,  or  from  the  papers,  books,  notes,  and  memo* 
tandums  in  their  keeping  or  power,  may  be  well  satisfied  that  there  was 
anciently  no  such  modus  paid  or  received  in  discbarge  of  tithes  arising  from 
the  said  tenement  i  but  that  which  .was  paid  and  received  as  on  aocoant 
tiietectf  was  modern  and  under  late  agreement  and  compliance  whilst  the 
aaid  tenement  and  tithes  were  both  in  the  hands  of  the  family  of  the  M.'s ; 
and  the  said  contederates  ought  of  right  and  justice  to  have  answered  and 
paid  unto  your  orator  their  said  several  tithes  for  the  said  titheable  matters 
arising  and  growing  in  and  upon  the  said  tenement,  and  within  the  town** 
ship,  vills,  and  hamlets  as  aforesaid  ;  yet  the  said  confederates,  and  each 
of  them,  under  some  and  the  like  frivolous  and  unjust  pretences  as  afore- 
said, have  refused,  and  do  refuse  to  pay  or  answer  the  said  tithes  or  an?  of 
them  to  your  said  orator,  or  to  make  him  any  just  satisfaction  for  the  same^ 
or  to  make  him  any  full  and  fair  discovery*  of  tho  titheable  matters  they  se- 
verally had  within  the  said  townships,  hamlets,  and  vills,  and  titbeabla 
places  thereof,  in  the  said  several  years,  or  any  of  them,  though  they  halt 
beeB  severally  requested  thereto.  AU  which  actings,  doings,  pretences^ 
and  designs  of  the  said  confederates  are  contrary  to  equity  and  good  coo* 
science,  and  tend  to  your  orator's  great  wrong  and  injury.  In  tender  con- 
sideration whereof*  and  for  that  your  orator  cannot  exactly  prove  the  seve- 
salnatores*  kinds>  and  quantities  of  the  said  titheable  matters,  nor  whit 
the  said  tithes  due  from  them  and  each  of  them  unto  yonr  orator  did  or 
might  in  each  of  the  said  years  amount  unto,  but  the  same  being  industri* 
otisiy  concealed  by  the  said  eonfrderates,  remain  principally  in  their  koo\r« 
kdg^ }  from  whence,  and  the  evidence  your  orator  may  give,  he  your  s.:>4 
orator  wall,  hopes  he.shaU  hi  aoabM  to  make  out  iui  «b«igt  ag&imt  Utf 
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uiA  copfederatesy  ^«reopon  to  be  relieved  aad  to  obtain  sUtisfictxoD  £ab 
the  gingJe  valoe  of  the  said  tithes  substnicted  and  wltbbeld  as  sfopesaid,  aoA 
to  have  socb  other  relief  and  satisfaction  as  may  appear  just,  lb  that  eod 
therefore,  and  in  .order  tUeretoy  that  the  said  €»p:ifederates  may,  upon  their 
aeveral  corpora*  oaths,  true,  perfect,  and  distinct  answer  make  to  ak  aa4 
aingular  the  pv^rnises,  and  more  especially  that  they  and  either  of  theia 
may  discover  and  set  forth  what  particuhr  landsj  tenements,  grouDdi»  ami 
heneditanients  they  jointly  and  severally  had  during  the  said  six  years,  o» 
any  and  what  part  thereof  held,  occupied,  or  enjoyed  within  the  said  town* 
ahip,  hamlets,  and  yills,  and  each  of  them;  and  set  forth  what  parts  thereaf 
were  in  each  of  the.  said  years  jown  with  com  and  grain,  and  the  prices^ 
kinds,  and  values  thereof  in  each  year  distinctly,  and  what  corn  theyjoiot* 
ly  and  severally  reaped,  had,  cuti  or.took  within  the  said  township,  ham* 
lets  and  vills,  and  in  what  years  distinctly  of  the  said  six  years,  and  what 
was  and  were  the  fall  value  of  the  tithe  thereof  in  each  of  the  said  years 
distinctly,  if  the  same  had  be^n  paid  in  kind  /  and  whether  your  orator,  or 
some,  and  who,  on  his  behalf,- did  not,  at  some,  and  what  time  and  times/ 
apply  to  them,  or  one  and  whivh  of  them,  to  set  out  or  answer  their>  or 
one«  and  which  of  their  s^id  tithes,  and  shew  cause,  if  they  can,  why  they 
refused  so  to  do ;  and  whether  they  have  not  severally  neglected  or  refused 
to  pay  or  answer  the  same,  or  to  give  any  satisfaction  or  make  any  compo* 
aition  or  recompence  to  your  orator  for  or  in  lieu  of  the  tithes,  and  what 
were  the  several  tithes  of  com  and  grain  grown,  reaped«  and  had  by  them, 
and  either  of  them,  within  the  said  township,  hamlets,  and  vills,  worth,  if 
the  same  had  been  justly  paid  and  answered  in  each  of  the  said  six  years  ; 
and  if  they,  or  either  of  them,  shall  set  up  er  pretend  to  any  modus  or  CQm« 
position  as  for  or  in  lieu  of  the  said  tithes,  or  any  of  them,  that  they  may 
shew  whether  they  have  paid  or  tendered  the  same  in  any  aad  what  years, 
and  when,  where,  and  to  whom,  and  for  what  years  the  same  is  in  ar- 
tear  and  unpaid,  and  what  such  modus  is  in  particular,  and  to  what  lands, 
tenements  and  grounds  the  same  extends,  and  which  is  covered  or  pre^ 
tended  to  be  covered  thereby,  and  which  not,  and  when  such  aodus  or 
composition  commencedj  and  by  and  under  what  ajreemei^t,  and  when  and 
with  whom  made,  and  whether,  as  they  severally  bate -heard  and  believe, 
the  tithes  of  corn,  and  grain  growing  and  arising  from  the  said  tenements, 
lands,  and  premises,  or  sonie,  and  which  of  them,  were  not  paid,  and  what 
10  kind  ;  and  whether  the  105.  or  other  sum  pretended  to  b«  paid  or  paya-* 
bio  as  a  modus  or  composition  for  or  in  lieu  of  great  tithes,  ari.sing  from  tha 
said  tenement  and  premises,  v,'as  not  by  or  under  some,  and  what  agroe- 
mei)t  or  compliance  whilst  the  said,  tithes  and  tenement  were  in  the  handa 
of  some  of  the  family  of  the  M/s,  and  whether  the  same  was  made  perpe* 
tua)  or  only  temporary,  aud  during  what  time  such  modus  or  composition 
wa.)  paki  aad  accepted,  and  by. v^  horn  and  when  ^  and  that  they  may  make 
dili^^iu  search  amongst  all  the  books,  papers,  notcS)  and  memorandums  in 
their  or  either  of  their  custody  or  power,  and  set  forth  what  ibey  know, 
baveiieard,  or  can  find  relating  to  the  said  pretended  M04lus  or  payment  of 
tithes  in  the  very  words  and  figures,  and  shew  cause,  if  they  can,  why 
th^  have  severally  refused  or  neglected  to  set  forth,  and  pay,  and  anawer 
their  and  either  of  their  tithes  to  your  orator,  or  to  make  him  any  recom* 
pence,  compensation,  or  satisfaction  ibr  the  san«e,  or  for  th«  value,  of  in 
lieu  thereof;  and  that  the  said  confederates  may,  upon  a  full  and  just  dis* 
covery  of  the  premises,  be  decreed  and  obliged  to  pay,  satisfy  and  answer 
unto  your  orator  all  and  every  the  tithes  substracted  by  them  and  either  of 
them,  or  the  jn«t  value  the^eof^  as  in  every  of  the  said  ye^  becapi^ justly 
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4neand  ptyaUe  from  tbcin  and  eitfaer  of  tbem  mpoctivelT  linlD  faar  Aiit 
orator,  not  deshrhig  to  take  advantage  of  the  forfeiture  ct  tbe  trefafe  talne# 
hat  well  contenting  himself  with  the  single  vahie  of  the  said  titlies  soh- 
■tracted,  withheid»  and  not  paid  $  and  if  any  modus  shall  be  Kt  op  and  stf* 
'fertedy  that  they  niay  shew  in  particolar  to  what  lands  and  gnmnds  the 
Mme  extends,  sind  why  they  have,  not  paid  and  ausweied  the  same,  aad 
nay  be  decreed  to  make  payment  thereof,  and  of  the  arrears  i  and  tint  your 
«ntDrmay,  uponafblland  fair  discovety  of  ^1  and  every  the  nmtlen  and 
dungs  aforesaid,  and  of  the  circotnstonoes  and  porticnlars  relaiing  dienco» 
«pon  tbe  oath  of  the  said  confederates,  be  otherwise  relieved  in  all  and  mh 
gnlar  the  premises,  according  to  equity  and  good  consdenoe.  May  it  please 
your  lordship  to  grant  mito  your  orator  his  majesty's  naost  gradolis  writ  of 
mbpiBna  to  be  directed  to  the  said  M.  B.  and  B.  her  son,  thoeby  command 
ing  them,  Arc 
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Bfltenttn  i^atnsl  Auimp  and  others,  Michaelmas  Term  \770%  To  Ihe  right 
-  honourable  Frederick  North,  esq.  commonly  called  Lord  North,  dw* 
'  cellor  and  nnder-treasurer  of  his  majesty's  court  of  exchequer  at  West* 
nunster  i  the  right  honourable  Sir  lliomas  Parker,  knight>^  lord  chief  ba- 
voft  of  the  said  court,  and  the  rest  of  the  barons  there, 
HumUy  complaining,  sheweth,  unto  your  honours^  your  omtor  Thomas 
Bateman,  clerk,  debtor  and  accountant  to  his  majesty  as  by  the  reoords 
of  this  hottomaUe  ODurt  and  otherwise  it  doth  and  may  appear,,  that  on  the 
twenty-e^ht  day  of  Oetober  in  the  year  one  thousand  seven  hundred  and 
aixty«ight  your  orator  was  duly  instituted  into  the*  vicatage.  and  parish 
chufeh  of  Whaplode  in  the  county  of  Lincoln  ;  and  on  the  twelfth-  day  of 
Kevemtwr  in  the  same  year,  your  orator  was  duly  inducted  into  the  same 
vicarage  and  parish  chuich  $  and  your  orator  shortly  afterwards  doly  and 
bwfoUy  qunHfied  himaelf  for  the  enjoyment  of  the  said  vicarage  ^— -And  he 
hath  ever  since  been  and  now  is  true  and  lawfiii  vicar  of  the  said  vicat^ge 
and  parish  chnvch,  and  as  such  he  ever  since  the  said  twelfth  day  of  November, 
hath  been  and  now  is  well  intitled  to  all  titlies  whatsoever  arising,  growings 
increasing  or  renewing  within  the  said  vicanige  and  parish  or  the  titheafale 
plaoes.  thereof,  and  of  which  the  tithes  are  by  any  means  payable  to  the  vicar 
thereof.  And  your  orator  further  sheweth  unto  your  honours,  that  by  an- 
cient endowments,  and  other  lawful  ways  and  means,  the  vicars  of  the 
vicarage  and  parish  for  the  time  being  liave  for  a  great  number  of  years 
been  intided  to  the  tithes  of  liay,  and  to  all  trusts  and  revenues,  prodts 
and  oblations  whatever  and  howsoever  belonging  to  the  said  chHrchi 
except  only  the-tithes  of  corn,  wool,  lamb,  hemp  and  flax,  all  which  pard- 
culars  are  due  and  payabTe  to  the  governors  of  the  goods,  possessions  and 
revenues  of  the  fifee  grammar  schools  of  Robert  Johnson,  derk,  and  of  die 
two  hospitals  :of  Christ  in  Oakham  and  Uppingham  in  tbe  county  of  Biidead 
for  the  time  beings  as  impropriate  rectors  of  the  said  church ;  save  that^fae 
vicars  of  the  said  eburch  for  the  time  besi^  have  been  justly  intitled  to  the 
ftdemptiooa  itf  wool  and  lanob,  to  wit,  from  the  number  five  and  under 
%tc*^c,  Ice  And- your-  orator  further  sheweth  unto  your  hodoors;  tint 
Bamuel  Aislmp,  Robert  Collins,  Robert  Goiddiog,  John  Speeohley,  laases 
Wataon  and  John  Watson^  all  of  the  said  parish  of  Whaplode  now  aetxqif 
and  during  all  or  the  greatest  pact  of  the  time^aioce  the  said  twdfth  of  JJ6- 
vember  in  tbe-year  of  our  JLord  one  thowand  seven  hundred  and  JBisty.ei§ilt 
JiavD  oocupied  great  quantities  of  kod  within  the  saidparish,  cai  vtridi  they 
hm  raspecdvdy  in  each  year  during  their  respective  ootmytaan  ^aemt 
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hftd  gmi(  4|«i»tidM  el  tithsahle  matten,  the  tithes  whereof  boTe  beea 
josdr  tloe  wtd  pafsble  to  yoar  oimtor  as  vicar  of  the  laid  parish.  And  par- 
ticaurly  ranr  orator  iheweth  that  they  have  horn  time  lo  time  in  cbA  or* 
most  oi  tne  yean  in  which  they  have  occupied  lands  within  the  said  parish 
as  afdreiaid,  kept,  fed  and  depastured  on  such  their  hinds  a  gteat  nomber 
of  sheepi  wbkb  they  have  from  time  to  time  fattened  thereon,  and  tent  to 
London  or  elsewheie  for  tale  or  some  other  purpose  ;  and  all  or  most  of 
tadtk  sheep  having  been  kept  on  such  lands  for  some  time  after  the  shearing 
of  such  steep,  your  orator  as  vicar  of  llie  said  parish  and  by  virtue  of  the 
said  endowment,  hath  been  ftom  time  to  time  intttled  to  the  tithe  of  the 
9giftmentof  allsQch  aheep ;  from  the  time  when  the  same  were  last  sheared 
on  the  sakt  lands,  ontil  they  were  sold  off  fat  or  taken  out  of  the  said  parish 
for  sale  or  some  other  purpose  before  the  next  shearing  time,  which  tidie 
is  well  worth  one  penny  per  niondi  for  each  sheep,  the  same  havmg  been 
mostly  of  a  very  large  size.  And  yoor  orator  further  sheweth  unto  your 
honours  that  the  said  Samuel  Atstrup,  Robert  Collins,  Robert  Goulding, 
John  Speechley,  James  Watson  and  John  Watson;  have  in  all  or  most  years 
since  tlie  said  twelfth  day  of  November  in  the  said  year  of  oar  lord  one 
thousand  seven  hundred  and  sixty  eight  had  within  the  said  parish  or  the 
titheable  places  thereof,  and  kept,  fed,  and  depastured  many  beasts  and  other 
unprofitable  cattle  aa  such  their  lands,  and  mey  ought  to  have  respeetlvelj 
paid  to  your  orator,  the  tithe  of  the  agistment  of  all  such  boosts  and  other 
unprofitable  cattle.-  And  yoor  orator  further  sheweth  onto  yoor  honoun^ 
that  the  said  Samuel  Aistrup,  &c.  &c.  from  time  to  time,  have  failed  to 
deliver  or  pay  to  your  orator  or  for  his  use  the  ser^  tithes  aforesaid ; 
Insomudi  that  a  large  sum  is  now  due  from  each  of  them  to  your  orator 
in  respect  thereof.  And  your  orator  hath  frequently  by  himself  and  hii 
agents  in  a  firieodly  manner  applied  to  them,  and  requested  them  and  each 
and  every  of  them  to  come  to  account  with  your  orator  concerning  the  saro^< 
and  to  pay  unto  your  orator  the  money  which  will  appear  due  from  th^m 
respectively  to  him  on  the  balance  of  such  accounts.  And  yoor  orator  well 
hoped  that  such  his  reasonable  request  wouM  hare  been  complied  widi. 
But  now  so  it  is,  may  it  please  your  honours,  that  the  said  Samuel  Aistrup> 
&c.  &c.  ciMnbtning  and  confederating  together  and  to  and  with  the^GovCN 
nors  of  the  goods  axsi  possessions  and  revenues  of  the  free  grammar'scboelS 
of  Robert  Jdiaion,  derk,  and  of  the  two  liospitals  of  Christ  in  Oakham 
and  Uppingham  in  the  county  of  Rutland,  who  are  the  impropriaton  of  the 
rectory  of  th«  said  church,  and  with  Joseph  Blackith  of  Frunton  in  the  said 
county  of  Lincoln,  and  Hunt  Fowler  of  the  said  county,  who  are  IriMos 
of  the  said  rectoiy,  and  divers  other  persona  at  present  unknown  to  yoortmi4 
tor,  whose  names  when  discovered  ^your  orator  prays  may  be  herein  inserted 
and  they  made  parties  hareto,  with  apt  words  to  charge  themi  how  to  injure 
your  orator,  and  to  defraud  him  not  only  of  the  money  justly  doe  and  owing 
to  him  as  aforesaid  j  But  also  of  the  future  tithes  and  payments  to -become 
due  and  payable  horn  them  respective^  to  yoor  orator  u  aforesaid.  They 
the  said  confederates  at  some  time  pretend  thai  no  such  tithes  as  aforesaid 
or  any  or  either  of  them  are  or  ever  were  due  or  payable  to  the  vicar  of  the 
said  parish  ;  But  that  the  lands  occupied  by  them  respectively  are  in  some 
manner,  but  by  what  in  particular  they  refuse  to  discover,  exempt  or  dis» 
charged  from  w^y  tithes  whatsoever,  or  any  recompence  in  Beu  thereof. 
And  at  other  tinies  they  pretend  that  all  the  said  tithes  are  due  and  psyidia 
to  them  the  said  defendants  the  govemours  of  the  goods^  possessions  and 
revenoesof  the  fxee  grammar  scboob>  of  Robert  Johnson,  derk ;  and  of 
the  two  boi^tals  of  Christ  in  Oakham  and  Uppio^iam  in  the  ooonty  of 
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Ruthnd,  a$  impropriators  of  the  said  redorjr  and  dbnrcb  or  to  tbem  t^ 
said  Josqph  Blackith.  aod  Hurst  Fowler^  or  one  of  tliem  pr  some  otber 
person  or  persons  as  lessees  or  lessee^  tenants  qr  tenant  of  the  great  ti&es 
of  the  said  parish  ;  whereas  your  orator  charges  the  contrary  of  dl  suck 
pretences  to  be  true  and  that  none  of  these  tit&  herein  before  claimed  hj 
your  orator,  have  been  at  any  time  deliveved,  paid  or  satisfied  to  or  for 
the  use  of  the  said  govemours^  or  to  the  said  Joseph  Blackith  and  Hnrst 
Fowler  or  either  of  them»  or  to  any  lessees  orlessee,  tenants  or  tenant  nnder 
them-;  or  if  they  hare^  your  orator  charges  that  the  person  or  peraons  so 
delivering,  paying  or  satisfying  tlie  same,  have  done  it  in  their  own  wrong, 
and  that  yonr  orator  is  well  entitled  thereto,  and  at  other  times  the  sM  odd* 
federates  pretend  diat  they  have  respectively  delivered,  paid  or  satisfied  all 
the  said  tithes  to  or  for  the.  use  of  your  orator.  Whereas  your  orator  also 
chaiges  the  contrary  of  such  pietenoes  abo  to  be  true,  but  nevertheless  under 
such  or  die  like  pretences  as  aforesaid  or  some  others  eoually  unjust  and 
unneasonabk,  the  said  confederates,  the  occupiers,  retuse  to  make  any 
tatis&ction  to  your  ooator  for  or  in  respect  of  any  of  the  said  tithes,  or  to 
come  to  any  account  with  your  orator  for  the  same :  and  the  said  other  defin* 
dants,  or  some  or  one  of  them,  abet  andsupport  themor  someor  oneof  them 
therein*  All  which  actings,  doingpi  and  pretences  of  tlie  said  coD&derstes  are 
contrafy  to  equity  and  good  conscience  and  tend  to  the  roanifiat  wroi^  and 
injury  of  3reor  orator.  In  tender  consideration  whereof  and  Ibiasaiuch  as  your 
orator  is  remediless  in  the  premises  by  the  strict  rules  of  the  commoo  law ; 
and  cannot  have  adequate  reli^  therein  without  the  aid  and  assistance  of  a 
court  of  equity  before  your  honours,  where  matters  of  this  nature  ane  property 
cognizable  and  relievable :  to  theend  therefore  that  the  said  Samuel  Aistrop^ 
&c.  Joseph  Blackith,  Hurst  Fo\^ler  and  their  confederates  when  discovened 
iipoq  tfaur  several  and  respective  corporal  oaths  ^  and  the  said  governors  of  the 
goods,  possessiona  and  revenues  of  the  finee  grammar  schools  of  Robert 
Johnson,  clerk,  and  of  the  two  hospitals  of  Christ  in  Oakham  and  Upping- 
ham, in  the  county  of  Rutland,  under  their  common  seal,  may  full,  true, 
direct  and  perfect  answer  make  according  to  the  best  of  their  respective 
knowledge,  remembrance,  information  and  belief  to  all  and  singular  the 
matters  and  things  aforesaid  as  fully  and  particularly  as  if  the  same  were 
here  repeated  and  they  were  thereunto  distinctly  interrogated ;  and  more 
especially -that  they  may  answer  and  set  forth  whether  your  orator  was  not 
at  or  about  the  respective  tiroes  aforesaid  or  what  otlier  times  duly  instituted 
and  inducted  into  the  said  vicarage  and  parisli  church  of  Wbaplode ;  9ad 
whether  your  orator  during  all,  or  some,  or  what  part  of  the  time  sinee 
such  induction  hath  ook^been,  aod  is  not  now  true  and  lawful  vicar  of  the 
aaid  vicarage  and  parish  church.  And  whether  by  some  and  what  ancient 
•ndotPHteot  or  other  and  what  lawful  ways  and  means  the  vicanoftke 
said  parish  have  not  been  for  many  years  past  lawfully  intitled  to  ail  or  some 
and  what  profits  or  revenues  belonging  to  the  said  church,  other  than,  and 
except  as  herein  before  are  mentioned :  and  whether  all  or  some  and  wkidk 
of  the  titheable  matters  herein  before  claimed  by  your  orator,  are  opt  jusdy 
due  and  lawfully  payable  to  the  vicar  of  the  said  parish  for  the  time  being  | 
and  whether  all  or  any  and  what  kinds  thereof  are  payable  to  the  s^d  gover* 
nor&of  ,the  goods^  possessions  and  revenues  of  the  iiree  grammar  scboolr  of 
Roibert  Johnson,  clerk,  and  of  the  two  hospitals  of  Christ  in  Qakbam  9fd 
.Uppingham  in  the  county  of  <  Rutland,  or  any,  and  what  persoiM  impro- 
priate rectors  of  the  said  rectory  as  aforesaid,  or  in  any  and  what  other 
rrght  or  their  lessees  or  lessee  of  the  great  tithes  witfatn  the  said  parish^  or 
Iheir  or  his  tenants  or  tenant,  and  whether  they  tbe  said  Joseph  Blackith 
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and  STarst  Powfer,  or  one  and  ^ich  of  them  are  or  is  not,  and  bovir  lotog 
they>  he,  or  sbe>  have  or  hath  been,  and  bow  and  by  what  means  lesseeeor 
lessee,  tenants  or  tenant  3  and  of  or  nnder  whom,  of  all,  or  some,  and  what 
tithes  within  the  said  parish ;  and  whether  they  and  the  said  governors,  oc 
«ny^  or  either,  and  which  of  them,  do  or  doth  or  ever  and  when  did  clatm 
to  be  and  how  and  in  what  manner  inlitled  to  all  or  any  and  whieb  of  the 
tltbes* herein  before  claimed  by  yoar  orator.    And  that  all  the  said  defend* 
ants,  may  set  fordi  whether  they  the  said  Samuel  Aistrnp,  &c.  &c.  or  some, 
or  one,  or  which  of  them  have  or  hath,  respectively  during  the  whole,  or 
some,  and  what  part  of.  the  time  since  the  twelfth  day  of  November,  in 
the  year  of  oar  Ix>rd  one  thousand  seven  hundred  and  iixty*eight,  occupied 
some  and  what  partictxlar  lands  within  the  said  parish  of  Whajdodeand 
the  titbeable  places  thereof,  and  may  set  forth   all  the  particulars  of  such 
lands,  and  die  quantities,  qualities,  names  and  other  descriptions  thereof^ 
and  of  whom  and  under  what  rents  they  respectively  hold  or  did  hold  the 
same,  and  whether  they  the  said  confederates,  the  occupiers  or  some,  or 
one  and  whrdi  of  them  have  or  hath  not  in  all  or  some  and.  what  yeanf 
since  the  said  twelfth  day  of  November  in  the  year  of  our  Lord  one  thotuand 
seven  hundred  and  sixty  eight,  kept,  fed  and  depastured  some  and  what 
number  of  sheep  on  the  lands  occupied  by  them  respectively  within  the 
idid  parish' or  the  titheable  places  thereof;  and  on  what  days  tfaey^have 
i^espeetively  sheafed  theirsheep  on  such  lands  in  each  yeiir  %mdc  such  tiine; 
and'  whedier  iii  each  or  any  or  either  and  which  of  the  years  since  such 
time,  they  or  some,  or  one  and  which  of  them  have  or  hatfanot  kept  all, 
or  some  and  what  number  of  the  sheep  so  sheared  by  them  on  sueh  iands^ 
or  some  and  what  parts  thereof  for  the  purpose  of  fattening  them  ibr  sale^or 
for  what  other  purpose :  and  whether  such  sheep  were  not  afterwards  taken 
off  from  such  lands  bdR)re  the  next  shearing  time ;  and  that  they  may  xtts«  * 
pectively  set  forth  the  particular  number  of  sheep  which  in  each  year  wert 
fed,  kept  iind  depastured  on  their  respective  lands  in  the  said  parish  ortith*  . 
able  places  thereof,  only  part  of  the  year  after  shearing  time  and  then  taken 
off  therefrom  for  ^e  or  any  other  purpose ;  and  how  long  time  they  con« 
tinued  on  such  lands  in  such  years  after  the  shearing ;  and  how  much  mo« 
ney  per  month  the  agistment  or  feeding  of  each  sheep  was  worth  during 
auch  tiities  3  and  the  value  of  the  tithes  thereof.    And  that  diey  may  also 
set  forth  how  many  beasts  or  other  unprofitable  cattle  thev  haver^q^^ivalv 
had,  agisted  or  fed,  fand  bow  long  in  each  year  since  the  time  sforcnlal 
on  lands  occupied  by  them  respectively  within  the  said  parish  or  the  tith- 
able  places  thereof,  and  how  mnch  money  per  noontb  the  agistment  oc  feed- 
ing of  each  beast  or  other  unprofitable  cattle  was  worth  during  Such  dme^ 
and  the  value  of  the  tithe  thereof.     And  that  all  the  said  conf^erates  majr 
set  forth,  whether  all  or  any  and  which  of  the  lands  within  the  said  parish 
or  the  titheable  places  thereof  belonging  to  or  occupied  as  aforesaid  by  them 
or  any  or  eith^  and  which  of  them,  are  by  any  and  what  means  exempt  or 
dischazged  from  the  payment  of  tithes  or  from  making  nny  satisfaction  for 
tithes  <^or  for  dll  or  any  af)d  either  and  which  of  such  tithabl^  matters  or 
things,  ftnd  how  and  when  the  same  t>ecome  so.    And  whether  they  .tho 
said  ccmiederates  or  any  or  either  and  which  of  them  have  or  hath  and 
when  and  "how  made  satisfaction  and  to  whom  andfihr  wlioae  us^  for  the 
tithes  of  all  or  any  and  which  of  the  titbabte  matters  and.  things  afoi^said 
arlsibg  on  their  said  'lavhife  ^or  any 'and  what  part  tfaesBof .  in  aU  or  any  and 
Whieh<of  the  years' afores^  and  for  what  uses  and  i^wlut  right,  and  if  not, 
why  ndt.  '  And  whethet'  your  or^ae^  or  some  and  what  person  or  persons 
^  his  liebatfharh  dr  have  not^  andhow  often  and  when  aod  kk  frba^  matH 

Q  Q2 
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ttt  applied  to  them,  or  fotne  or  one  ttid  which  of  them  for  such  or  \hB 
Nke  purposes  a^  aforesaid  or  some,  or  one  and  which  of  them.  And  whe- 
ther  tbtf  or  some,  or  one  and  which  of  them  have  or  hath  not,  and  when 
and  how  often^  and  in  what  manner,  and  for  what  reason,  refused  or  de-' 
dined  to  comply  with  all  or  some  or  one  and  which  of  such  requests.  And 
thift  the  satd  confederates  may  respectively  come  to  a  fair  and  just  accoonf 
with  your  orator^  for  what  shall  appear  due  to  him  from  them  and  eadi  of 
them  on  the  balance  of  such  accounts  :  Your  orator  hereby  waving  tidl  pe»' 
fudties  incurred  by  subtraction  of  such  tithes,  and  being  contented  to  accept 
the  single  value  thereof.  And  that  your  orator  may  have  such  further  and 
Mier  relief  in  the  prenuses  as  to  your  honours  shall  seem  meet. 

May  it  please^  &c.  dec.  &c. 

No.  LVIII.^P.  385. 

Subpcna  to  Appear  and  Annxr  in  Chancery. 

George  the  Third»  by  the  grace  of  God,  of  the  United  Kingdom  of  Great  Bri- 
tain  and  Ireland,  king,  defender  of  the  faith,  and  so  forth,  to  Edward  Willis 
and  William  Willis  greeting,  for  certain  causes  offered  before  us  in  cos 
cbaaocry,  we  comiiiiiDd>  and  strictly  enjoin,  yooj  that  laying  aU  <Hhef 
ssalteri  aside>  and  notwithstanding  any. excuse,  yooand  each  of  jNOvpeF- 
aonaUy  be  and  appear  before  us,  in  our  said  chancery,  on  the 
day  of  next,  (or  immediately  on  the  reedpt  of  Uua  writ) 

wheresoever  it  shall  then  be>  to  answer  concerning  those  things  which 
shall  be  jfchen  and  there  objected  to  you,  and  to  do  fiinhec,  aoA  fwxire, 
what  our  said  court  shall  have  considered  in  this.behalfx  aod>  this  .jm 
loay.  in  no  wise  omit  under  the  penalty  of  one  hundred  poandi,  and. have 
tb^e  thia  writ.    Witness  ourself  at  Westnunster^  the  day  of 

jatbe       yearof  our  loigD. 

GOUBTENAY* 

Indorsed  "  by  the  court,  to  answer  at  the  suit  of  Jam&t  Willii  ef  d,** 
And  upon  the  label—"  To  Edward   Willis,  to  appear  in  chancery,  le* 
tumabk  the  day  of  at  the  suit  of  James  Willis  it  a/.** 

Subptgna  to  Appear  and  Anttoer  in  the  Exchequer. 

Oeerge  the  Third,  &c.  To  Edward  WilUs  and  William  Willis,  greeting, 
we  coitimand  and  strictly  enjoin  you,  that  all  exctyes  apart  you  appear 
before  the  barons  of  our  exchequer  at  Westminster,  on  the  day 

of  (or  immediately  after  the  return  Of  this  our  writ,)  to 

answer  us  concerning  certain  articles  then  anjd  there  on  our  bdialf  to  be 
objected  against  you,  and  this  in  no  wise  omit,  under  the  penalty  of  oot 
hundred  pounds,  which  we  shall  cause  to  be  levied  upon  your  goods  and 
chattehj  knds  apd  tenements,  to  our  use,  if  you  neglect  this  our  present 
command.  Witness  the  Right  Hon.  Sir  Archibald  Macdo^ald,  knight, 
at  Westminster,  the  day  of  in  the  ycat'  of 

our  reign.  /  '  [         ^  .WOT. 

By  the  Barons, 

Indorsed  "  at  tl>e  suit  bf  James  ^\^lIis  by  bill."  ' '    IPO^LER. 

X,ab(A — *'  to  Edward  Willis,  returnable  in  the  court  of  Ejichecjuar  at  iJr^sl- 
minster,  on  Ihe  day  of  next,  (or  ihimediat^y  after 

the  receipt  hereof)  at  the  Suit  of  James  Willis.  /ByJ?!!!.  '       ^:;    '• 

King-6  Remembrahcer*«  OflSce,      "  "'^*''^' 
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A  "Lelter  Missive  in  Chancery, 
M^Lord, 
it  appears  by  a  petition^  a  copy  of  which  is  here^'ith  sent  yoiT^  that  Jaroet 
Wiilifl  an  iofanc,  has  exhibited  his  bill  in  the  high  court  of  chancery 
against  your  lordships  and  desires  your  appearance  thereunto'on  the 
'  day  of  next :  wherefore  I  do,  at  his  request,  (according  to 

the  manner  used  to  persons  of  your  quality)  desire  your  lordship  to  take 
knowledge  thereof,  and  to  give  orders  to  those  you  employ  in  such  mat* 
tiuj J  ior  your  appearance  to  the  said  bill  accordingly. 

i  am. 
Your  Lordship's  humble  Servant^  ERSl^NE  C. 

To  ^  Right  Hod.  Henry  Earl  of  Cadogan. 

J  Letter  Mittite.in  the  Exchequer, 
To  the  Right  Hcmourable  Henry  Earl  of  Cadogan* 

May  it  tilMse  yonr  Lordship. 

-A^^  oor  iMAity  oonuneodations  to  yoor  lordsUf :  whereas  tbeie  la  an 
Engliah  bill  cibtWtad  in  hb  m9Jesty*i  oonrt  oSf  Exchequer  4it  West- 
minster agaimt  yoor  Lordship,  by  James  Willia  an  infanc  we  have 
'  tfaeisforB  tbcMight  fit  to  give  your  lordship  notice  thexeof  rather  ktf  these 
«ttr  letters,  than  by  awarding  his  majestys  ordinary  proeess  agakSMyou; 

•  ^iwtie^eftire.theae  are  to  pray  yoar  lordship  to  give  ordec  for  the  entering 
of  yoor  app^snnoe  on  the  day  of  next,  aad  the 

{mttkig  ID  youf  answer  according  to  the  usual  oouraa  with  all  eofivenient 
speed.)  «f  the  whieh  nothing  doubting  but  that  your  lordship  wDl  have 
the  care  and  Regard  which  thereunto  appertwaeth,  we  bid  your  lordship 
heartily  farewell. 

Your  Lordships  very  loving  friends 

ARCH.  MACDONALD,  A.  THOMPSON^ 
JT^fTiniaifer,  the  first  day  of  Ji/fy,  1794. 

No.  LX.— P.  388. 
^n  Attachment  in  Chancery, 

<T€ar^e. the  Third,  by  the  grace  of  God,  of  the  United  Zingdom  of  Great 
BrUain  and  Ireland,  king,  defender  of  the  faith,  and  so  forth. 

To  the  sheriff  of   Wiltshire,   greeting :    we  command  you .  to  attach 

Edward  Willis,  so  as  to  have  him  before  us,  in  our  court  of  cbanceiy, 

wheresoever  the  said  court  shall  then  be,  there  to  answer  to  us,  as  well 

touching  a  contempt,  which  he,  as  it  is  alleged^  hath  committed  Against 

OS,  atf  ^o  such  other  matters  as  shall  be  then  laid  to  his  charge^  and 

'  ^rt|ier  to  abide  such  order  as  otir  said  court  shall  make  ih  his  behalf; 

and  hereof  fail  not,  and  bring  this  writ  with  you.     Witness  ousielves 

.at  Wef^inster,  the  day  of  in  the         .year  of 

WreiJ?!.  ARDEN,  WINTER. 

Itvtorsed,  **  by  the  courts  at  the  suit  of  James  Wiliis,  for  want  of  ap« 
pea^nice,  (tt  kf^swer«) 

Label^To  the  sheriff  of  Wiltshire.  An  attachment  agdnst  Edward  Willii 
-  for  not' appearing  at  the  suit  of  James  WiliiSj  xetaifBable  io,  ftc/ 
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jin  Attachment  in  the  Tachequer. 

George  the  Third,  &c.  to  the  sheriff  of  Wilts,  greeting:  we  conuaaod  jo^ 
that  you  omit  not,  by  reason  of  any  liberty,  but  enter  the  saiae,  anl 
Attach  Edward  Willis,  by  his  body,  wheresoever,  you  shaU  find  him  iq 
your  bailiwick  y  and  him  safely  and  securely  keep,  so  that  yoo  may  hare 
him  before  the  barons  oi  our  Exchequer,  at  Westminster,  on  the 
day  of  next,   to  answer  us  concerning  divers  trespasaei, 

contempts,  and  offences,  by  him  lately  done  and  committed;  and  that 

.  jou  then  havfe  there  this  writ.  Witnisss  tlie  Eight  Hon.  Sir  ArchibaU 
Macdonald,  knight,  at<  Westminster,  the  day  of 

jn  the  S I  St  year  of  our  reign.    By  affidavit,  and  by  the  barons, 

^     .  EUOT. 

Indorsed  *'  at  the  suit  of  James  WiUb,  for  want  of  appeaiance.*' 

No.  LXL— -P.  388. 

An  Attachment  with  Proclamatiom  in  Chancery^ 

Ocwrgt  the  Third,  by  the  grace  of  God  of  Groeit  Britain,  Fhmee  and  Ire- 
land, kin^,  defender  of  the  faith,  &c.  to  the  sheriff  of  Berksiiafe,  greet* 
Sng :  we  command  you  on  our  behalf,  to  cause  public  piodanmtioB  to 
be  made  in  all  places  within  your  baUi^^k,  as  Wl  within  liberties  as 
without,  wheresoever  you  shall  think  it  most  convenient,  that  Edward 
Wniis  do  upon  his  allegiance  on  the  day  of 

personalty  appear  before  us,  in  our  court  of  chancery,  wheresoever  it 

•  shall  then  be ;  and  nevertheless,  in  the  mean  time,  if  you  can  fiadthe 
said  Edward  Willis,  attach  him  so  as  to  have  him  before  us,  in  our  said 
court,  at  the  time  before  mentioned,  there  to  answer  to  us^  as  well 
touching  a  contempt,  &c.  (as  in  the  single  attachment.) 

An  Attachment  vUh  Proclamations  in  the  Exchequer. 

George,  &c.  To'  the  sheriff  of  Berk&ltire,  greeting:   we  command  yoa, 

thajt  you  omit  not  by  reason  of  any  liberty,  but  enter  the  same,  and 

'  imake  ptiblic  proclamation  in  such  places  in  your  bailiwick  as  yoo  sbsQ 

'  think  most  convenient,  that  Edward  Willis  do,  on  pain  of  hu  aU^iance 

'  ^hich-he  oweth  to jtiR,  personally  appear  before  the  barons  of  oar  £x- 

'  iAequ<;r,  at  Westminster,  on  the  day  of  neit; 

*^  and,  in  the  mean  time,  omit  not  by  reason  of  any  liberty,  but  that  yoa 

-entiir'tbe  same  and  attach,  &c.  (as  in*  the  single  attachnient») 

No.  LXn.— P.  389. 

A  Commission  of  Rebellion  in  both  Courts^ 

George  the  Third,  by  the  grace  of  God,  of  the  United  Kingdom  of  Great 

Britain  and  Ireland,  kihg%  defender  of  the  faith,  &c..To  Bamber  Tyler, 

William  Fowler,  John  Miller,  and  Thomas  Porter,  greeting :  whereas,  by 

"  .  iiublic.proclamations  made  on  our  behalf  by  the  sheriff  of-  MSddieaex,  in 

'  «iver»  places  of  that  coumyi  I7  virtue  of  'our  wifit  to  hitn  directed,  £d- 

.    '  fmrd<  Willis  hath  been  commanded  upon  his  allegiance  to  ^ppearbefofe 

'^i  usia^Mir  court  of  chancery,  at  a  certain  di^y  aow  ^astj^yet  he  hath 

.nianifestl)^  contemned  our  said  tconunand  ^  ^herefore^we  eoMnbaikl  yoa 

jointly  and  severally  lo  atledi,  or  cause  the  said  fidward  W^llii'io  be  si* 

.  tpchi^d/  w4ieresoeverhe  shall  befoul,  within  our  ksif^dom of .  GttA 

,   Britain,  as  a  reb^l  and  contemner  of  ^mt  laws,  soaa  to-bave-hifD,  ec 
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oittfle  him  to  be,  before  us  in  our  said  ceurt,  on.  Sec.  wheresoever  it 
shall  then  be ;  to  answer  to  us,  as  well  touching  the  said  contempt,  as 
also  such  matters  as  shaU  be  then  and  there  objected  against  him :  and 
further  to^  perform  and  abide  such  order  as  our  said  court  shall  make  in 
ttux  behalf:  and  hereof  ftil-not.  We  also  hereby  strictly  command  all 
and  singular  mayors',  sherifis,  bailiils,  constables,  and  Gther  our  officers 
and  loyal  servants  and  subjects,  whomsoever,  as  well  within  liberties  as 
without,  that  they,  by  al!  proper  means,  diligently  aid  and  assist  you, 
:md  every  one  of  you.  In  all  things  in  the  execution  of  the  premises.  In 
testitnony^  whereof  we  have  caused  these  our  letters  to  be  made  patent. 
Witness  ourself  at  Westminster,  the  day  of  in  tba 

year  of  our  reign.  ARDEN,  WINTfiA. 

No.  LXIII.— P.  389. 

A  SeqiieUraUon  in  Chancerj/, 

George  the  Third,  &c«  To  Samuel.  Leghome,  Peter  Wilkins,  Isaac  Jones, 
&c.  whereas  James  Willis,  complainant,  exhibited  his  bill  of  complaint 
to  our  court  of  chancery  against  Edward  Willis  and  William  WiUis,  de- 
fendants I  and  whereas  the  said  Edward  WiUis,  being  duly  served  with 
a  writ  issuing  out  of  our  said  courts  commanding  him  under  the  penalty 
therein  mentioned,  to  appear  to  and  answer  the  said  bill,  has  refused  so  to 
do,  and  thereupdli  all  process  of  contempt  has  issued  against  him.  unto  a 
Serjeant  at  arms :  and  whereas  the  said  Edward  W^li9  hath  of  late  ab- 
sconded, and  so  concealed  himself,  that  the  seijeant  at  arms  hath  not 
been  able  to  find  him,  as  by  the  certificate  of  the  said  serjeant  at  arms 
appears :  know  ye,  therefore,  that  we,  in  consideration  of  your  prudence 
sayi  fidelity,  have  given,  and  by  these  presents  do  give,  to  yoo,  any 
three,  or  two  of  yoUp  full  power  and  authority  to  enter  upon  all  the 
messuages,  lands,*  tenements,  and  real  estate  whatsoever,  of  the  said* 
Edwkrd  Willis,  and  to  take,  cc^ect,  receive,  and  sequester  into  your 
hands,  not  only  all  the  rents  and  profits  of  the  said  messuages,  lands, 
tenements,  and  rod  estate,  but  also  all  his  goods,  chattels,  and  per- 
gonal estate  whatsoever :  and  therefore  we  command  you,  any  three  or 
two  of  you,  that  you  do,  at  certain  proper  and  convenient  days  andhours^ 
go  to,  and  enter  upon,  all  the  messuages,  lands,  tenements,  and  real 
estate  of  the  said  Edward  Willis  $  and  that  you  do  collect,  take,  and  get 
into  your  hands,  not  only  the  rents  and  profits  of  all  his  real  estates,  but 
^Iso  all  his  goods,  chattels,  and  persional  estate;  and  keep  the  samd 
under  sequestration,  in  your  hands,  until  the  said  Edward  WiUis  shall 
fidly  answer  the  complainant's  bill,  clear  his  contempts,  and  our  said 
court  make  other  order  to  the  contrary*  Witness  ourself  at  Westminster, 
the  day  of  in  the        year  of  our  reign. 

-   ARDEN,  WINTEIU 

A  Sequestration  in  the  Exchequer, 

Qww^  th^  Third,  kc.  To  Samuel  Leghome,  Peter  Wilkins,  and  Isaac 

^Jonesi..   Whereas  James  Willis  has  lately  exhibited  his  English  bill  of 

^  ,4oa(ip)aint  before  the  chancellor  and  barons  of  our  court  of  Exch^uer, 

.     riit:  Westminster,  against  Edward  Willis  and  William  Willis,,  defendants; 

apdiWb^reas  the.s^id  Edward  Willis,  having  been  duly  served  with  pro- 

•    ^(QPSft  of  .subpeena^  issued  out  of  and  under  the  se^l  of  our  said  court,  to 

lippiegr  ^>,  and  anitwer  (he  said  bill,  hath  hitherto,  refosed.to  appear 

fl^etOy  and  stands  in  contempt  of  pur  said  court;^  all  process  of  contempt 


A 
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faaviog  issued  out  of  .our  said  cooit  vgiinst  tlie  said  Edward  Wiflit ;  lod, 
taortover,  our  serjeant  at  arms,  atceudiog  our  sud  courts  halb  made  di- 
ligent search  after  the  said  Edward  WtUia^  but  hath  not  been  able  to  find 
him,  as  by  the  certificate  of  our  said  serjeant  at  arms  manifestly  appean : 
know  ye,  therefore,  that  we,  trusting  to  your  fidelity,  iodnstry,  and  ctr* 
cumspection,  have  appcunted  you  our  commissioners.;  and,  by  these 
presents,  do  give  unto  you,  or  any  two  or  more  of  vou,  full  »power  and 
authority  to  enter  upon  and  possess^  all  and  singular  tne  messuages,  lands, 
tenements,  and  hereditamenu,  of  him  the  s^d  Edward  Wi&s,  and  of 
taking  and  sequestering  the  same ;  and  also  all  his  personal  estate,  of 
n^at  kind  soever,  into  the  hands  of  ytm^  or  any  two  or  more  of  you: 
ibd  therefore  we  command  you,  or  any  two  or  more  of  you,  that  at  such 
time  and  place,  or  times  and  places,  which  you,  or  any  two  or  more  of 
you,shflli  appoint  for  that  purpose,  yon  do  assemble,  go  to,  and  enter 
upon  all  and  singular  the  said  jnessuages,  lands,  tenements,  herediuu 
ments,  and  premises,  of  him  the  said  Edward  Willis  3  and,  from  time  to 
time,  take  and  sequester  the  same,  and  the  rents  a[ul  pinfits  thereof; 
and  also  all  his  personal  estate,  of  what  kind  soever,  into  the  hands  of 
yon,  or  of  any  two  or  more  of  you,  until  the  said  Edward  Willis  aball 
have  appeared  to  the  said  bill,  and  our  said  court  shall  have  made  far- 
ther order  therein.  In  witness  whereof,  we  have  caused  these  our 
letters  to  be  made  patent*  Witness,  &c.  at  Westminster,  the 
day  of  in  the  year  of  our  reign.  ' 

By  oKler  of  court,  made  the  same  day,  and  by  the  barons.  £LK>T« 

No.  LXiy.— p.  389, 

The  Form  of  a  Writ  of  Amstcnce, 

Oeorge  the  Third,  &c.  To  the  sheriff  of  Middlesex,  greeting :  we  com- 
mand you  not  to  omit  by  reason  of  any  liberty  in  your  bailiwick,  hot 
enter  the  same,  and  assist  A.  B.  C.  D.  and  £.  F.  commissioners  named 
in  our  writ  of  sequestration  issued  out  of  our  court  of  chancery,  and 
bearing  date  the  day  of  1 8O6,  at  the  suit  of  O.  P. 

against  Q.  R.  to  do,  collect,  take,  and  get  into  their  hands,  not  only  the 
rents  and  profits  of  all  the  real  estates  of  the  said  €t.  R.  but  also  all  bis 
goods,  chattels,  and  personal  estates,  and  keep  the  same  under  seques- 
tration  in  their  hands  until  tlie  said  Q.  R.  shall  fully  answer  the  com- 
plainant's hill«  clear  his  contempt,  and  our  said  court  make  other  order 
to  the  contrary.  And  this  may  be  done  at  other  times  and  ofteoer,  as 
It  ichall  be  necessary.    Witness  ourselves  at  Westmdnster,  the  day 

of  in  the  year  of  our  reign. 

No.  LXV.— P.  390. 

A  Distringas  in  Chancery. 

6torge  the  Third,  he.  To  the  sheriff  of  the  city  of  London,  greeting: 
we  command  yon  to  make  a  distress  on  the  lands  and  tenements,  goods* 
and  chattels,  of  the  mayor,  coromoraliiy,  and  citizens  of  our  said  dty  ci 
London,  within  your  bailiwick*;  so  as  neither  the  said  mayor,  com- 
roonality,  and  citizens,  nor  any  other  person  or  persona  fbr  bin,  nay  by 
his  or  their  hands  thereon,  until  our  court  of xhancery  aball  make  other 
order  to  the  contrary  >  and,  in  the  mean  time,  yon  are  to  aimaer  i^  na 
ioT  the  said  goods  and  chattels,  and  the  said  rents  and  profits,  of  the  aaid 
lands,  so  that  the  said  mayor,  commonality,  and  t:ititent;iDay  be  coiopel- 
kd  to  appear  before  us  in  our  said  court  of  chancery,  whereioeverlK  «iaB 
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then  be,  theie  to  answitr  to  i2t»  as  weU  toocfaiog  a  oonf#mpt«  &<v  (u  in 
iUattecfamaitO    Witnesf,  &c  ARDfiN^  WINTSR* 

^  Disiri»ga»  in  tie  taehequer* 

Ceorge,  &e.  To  this  sheriff  of  the  city  of  London  greeting :  wedonunand 
you  that  yon  omh  not^  by  reason  of  any  liberty^  but  enter  the  laioe^  and 
distrain  the  mayor,  commonality,  and  citizens  of  our  said  city  <^  London, 
by  all  their  lands  and  chattels  in  yoor  bailiwick,  so  that  they,  or  any 
others,  by  their  orders,  hy  hands  on  them,  until  yoo  are  otherwise  com* 
manded  by  us  concerning  the  same,  and  that  you  answer  to  us  the  issues 
of  the  said  lauds,  and  have  their  1}odies  before  the  barons  of  our  Exche- 
quer at  Westminster,  on  the  day  of  next,  to  appear 
to  and  answer  a  certain  English  bill  lately  exhibited  against  theui  btkire 
the  chancellor  and  barons  of  our  said  Exchequer,  by  James  Willis,  |^in- 
tifF,  and  that  you  then  have  there  this  writ.  Witness,  &c.  at  West- 
minster, the               day  of                   in  the           year  of  our  reign. 

ELiiyi* 

Indorsed,'  **  at  the  suit  of  James  Willis  by  bill/* 

FOWLER. 

No.  LXVL-^P.  392. 

Thejoht  and  teural  Demurrer  ofEdward  WUUm  and  WUtiam  Willis,  txso  of 
the  Defendants  to  the  Bili  of  Complaint  of  James  WiUis,  an  infant,  hg 
his  Father  and  next  Friend,  Complainant, 

These  defendants  by  protestation  not  confessing  or  acknowledging  all  or 
any  of  the  matters  in  and  by  the  said  bill  set  forth  and  complained  of 
to  be  tme  in  manner  and  form  as  the  same  are  therein  and  thereby  set 
forth  and  alleged,  severally  say  they  are  advised  that  there  is  no  matter 
or  thing  in  the  complainant's  said  bill  of  complaint  contained,  good  and 
sufficient  in  law  to  call  these  defendants  to  account  in  this  honourable 
court  for  the  same ;  but  that  there  is  good  cause  of  demurrer  thereunto, 
and  they  do  demur  thereunto  accordingly,  and  for  causes  of  demurrer  say« 
that  the  complainants  said  bili  of  complaint,  in  case  the  same  were  true, 
which  these  defendants  do  in  no  wise  admit,  contains  not  any  matter  of 
equity  whereon  this  court  can  ground  any  decree,  or  give  the  com- 
plainant any  relief  or  assistance  as  against  them  these  defendants :  where- 
fore, and  fi>r  divers  otiier  errors  and  defects  in  the  complainant's  said  bill 
of  complaint  contained,  and  appearing  on  the  face  thereof,  these  defen- 
dants do,  as  aforesaid,  demur  in  law  thereunto,  and  humbly  crave  the 
judgment  of  this  honourable  court,  whether  they  are  compellable  or 
ought  to  make  any  answer  thereunto  otherwise  than  as  aforesaid ;  and 
these  defendants  humbly  pray  to  be  hence  dismissed  wiUi  their  costs  and 
charges  in  this  behalf  most  wrongfully  sustained* 

A.  STAINSBY. 

No.  LXVIL— R  392. 

The  Joint  andseffcpal  Pka  x^Edaard  WiUis  and  William  Willis,  two  qfthe 
Defnidants  to  the  hiU  efVompkint  of  James  Willis^  an  Infant^  bjf  John 
WiiHs,  his  Father  and  nest  Friend,  Complainant. 

> 

The  B»A  defendants,  by  protestation,  not  confessing  or  acknowledging  all 
or  any  of  ibe  matters,  and  tbinj^s  in  the  complaliiant's  said  bill  of  com- 


602  AFPENDIX.—N'  LKVtlL  LXIX. 

jjbint  contaioed  to  be  trae  in  such  manosr  and  form  as  the  saoie  §m 
therein  declared  and  set  forth^  do  plead  thereunto  i  and  for  caqse  of  plea 
aay^  that  heretofore,  and  before  the  said  complainant  exhibited  his  preteot 
bUlof  complaint  in  this  honourable  oourt;  towit»  on  the  9th  daj  of  Fe* 
bruaiy,  which  was  in  the  ye^t  I752j  the  said  now  complainant,  dv 
gether  with  John  Willis  bis  father,  in  the  said  bill  nan^cd,  did  eiLhSnt 
their  bill  of  complaint  in  this  honourable  court  against  theoe  defbndsats 
for  the  same  matters,  and  to  the.  same  effect,  and  for  the  lii^  relief  sod 
purpose  as  the  said  now  complainant  doth  by  bis  present  biQ  demaiid 
and  set  forth ;  to  which  said  hrst  bill  of  complaint  these  defendants,  did 
put  in  their  joint  and  several  answers ;  and  the  said  complainant  theie- 
^nto  did  reply,  and  other  proceedings  were  thereupon  had  i  and  the  md 
former  bill  is  still  depending  in  this  honourable  court,  and  the  n>attai 
thereof  undetermined,  and  therefore*  these  defendants  dp  plead  tlie«ud 
former  bill,  answer,  and  proceedings,  in  bar  to  the  s^  complainafit's 
present  bill,  and  humbly  pray  the  judgment  of  this  honoorabU  court, 
whether  it  behoves  them  to  make  any  further  or  other  answer  tfaefc- 
unto  than  as  aforesaid,  and  pray  to  bfS  ^ence  dismissed,  with  dieir  le^ 
^o^i^Je  costs  and  charges  in  this  behalf  most  wrongfoUy  sustained. 

\^  A.STAIN5BY. 

No.LXVIII.^P.393. 

A  Gpifiral  ^plication  to  a  Defendants  Afmoer. 
In  Chancery. 

Between  James  Willis  by  his  father  and  next  friend,  plaintifl;  ^od  Ed- 
ward Willis  and  William  WiUis  defondams. 

^e  replication  of  James  Willis,  complainant,  to  jthe  answer  pf  Edwvd 
'  Willis  and  William  Willis,  defendants. 

This  repliant,  saving  and  reserving  to  himself  all  and  all  mann^  of  ad' 
vantage  of  e;;pceptionHvhich  may  ble  had  and  taken  to  the  manifold  errors, 
uncertainties,  and  insu^cieucies  of  the  answer  of  the  said  defendants, 
for  replication  thereunto,  saitb^  that  h.e  doth  and  will  aver,  maintain,  and 
prove  his  s^d  bill  to  be  true,  ceirtain,  and  sujSciep^  in  the  law  to  be  an* 
awered  unto  by  the  sa\d  defenclaiits,  ai^  that  thp  answer  of  the  said  de« 
fendants  is  yery  uncertain,  evasive,  and  insu^cient  in  the  law,  to  be  re- 
plied unto  \^y  this  repliant  3  without  that  any  other  matter  or  thing 
In  the  said  answer,  contained  material  or  effectual  in  the  law  to  be  re- 
plied unto,  SMid  not  herein  and  h^eby  well  and  su^ciently  replied  unto, 
confessed,  or  avoided,  traversed,  or  denied  is  true :  ajl  which,  matten 
^nd  things  this  repliant  is  ready  to  aver,  maiiitain,  and  prove  as  this  hor 
nourable  court  shall  direct,  and  humbly  prays  as  in  a^d  by  his  $ai4  (mU 
be  hath  already  prayed. 

No.  LXIX.— R  393, 

The  AnsKcr  in  the  Exchequer  to  the  Bill  in  Bateman  r.  Aisfarup. 

The  joint  and  several  answer  of  the  governors,  of  &e  goods,  posaesaoos  ai4 
revenues  of  the  tree  grammai:  school  of  Robert  Johnson,  clerk;  an4ef 
the  hospitals  of  Christ  in  Oakhaip  and  Uppingham  in  tlie  county  of  Rut- 
land i  and  of  Joseph  Blackhith  and  Hurst  Fourier,  to  Uv^  bill  of  complaiDt 
of  Thomas  Bateman,  clerk,  complainant. 
These  defendants  reserving  to  themselves  all  advantage  of  exceptioo  to 

the  many  errors  and  untruiiis  ifi  the  said  bill  centainedj  for  answjer  nato 
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io  much  thereof  as  Is  material  for  them  or  an^rof  them  to  make  aoswer 
luito^  they  severally  answer  and  say,  they  t>elieve  it  to  be  true  and  dp  ad- 
mit, that  the  complainant  was  at  or  about  the  time  in  the  bill  for  that  pur- 
pose mentioned,  presented,  instituted  and  inducted  into  the  vicarage  and 
parish  church  of  whaplode,  as  in  the  bill  is  mentioned  5  and  these  defend- 
ants believe  that  as  vicar  of  the  said  vicarage  he  is  intitled  to  several  speciet 
of  tithes  arising,  growing  and  increasing  within  the  limits  of  the  said  vi- 
carage and  the  ti£eable  places  thereof  under  some  endowment ;  but  as  thesis 
defendants  never  saw  the  said  endowment,  they  refer  the  said  complainant 
to  the  same,  when  produced,  and  to  such  proof  as  he  shall  make  thereof  ^ 
biit  these  defendants  believe  that  under  such  endowment  the  said  vicar  h 
entitled  to  the  tithe  of  cole-seed,  and  to  the  tithe  of  wool  and  lambs,  from 
and  under  the  iiumber  of  five  as  in  the  bill  is  stated  ;  and  these  defendants 
the  governors  of  the  goods,  possessions  and  revenues  of  the  free  grammar 
schools  of  Robert  Johnson,  clerk,  and  of  the  hospitals  of  Christ  in  Oakham 
and  Uppingham,  in  the  county  of  Rutland,  say,  that  they  claim  to  be  and 
are,  as  they  doubt  not  to  prove,  lay  rectors  and  impropriators  of  the  parish 
of  Whaplode,  and  as  such  intitled  to  all  maniver  of  tithes  arising,  renewing, 
or  increasing  witlun  the  same  or  the  titheable  places  thereof,  save  only  and 
except  such  tithes  as  the  said  vicarage  is  endowed  with.    And  particularly 
these  defbidants  claim  to  be  intitled  to  all  the  tithes  of  com  and  grain,  wool 
and  lambs,  saye  as  before  is  mentioned,  hemp,  flax,  and  an  agistment 
tithe  for  all  sheep  sold  out  of  the  said  parbh,  before  the  time  of  shearing, 
which  have  been  agisted  upon  any  lands  in  the  said  parish.  And  sucji  agist- 
ment tithe  as  to  all  sheep  sold  between  the  second  of  February,  on  which 
day  an  account  is  usually  taken  of  all  sheep  within  the  said  parish,  and  the 
time  of  shearing,  is,  and  for  the  time  whereof  the  memory  of  man  is  not 
to  the  contrary,  hath  been,  as  these  defendants  believe,  the  sum  of  thfee« 
PjBpce  for  eaph  sheep.    And  all  these  defendants  say,^  that  the  said  defend- 
antp  the  governors  being  as  they  verily  believe  intitled  as  aforesaid,  did  by 
iUtkntore  duly  executed,  bearing  date  on  or  about  the  12th  day  of  October 
1769,  and  made  between  the  said  governors  by  description  aforesaid,  of  the 
one  part :  and  these  defendants  Joseph  filackhith  ana  Hur^t  Fow\er  of  the 
other  part,  demise  unto  both  the  said  defendants  Joseph  Blackhith  and 
Hurst  Fowler,  all  that  the  rectory  and  parsonage  impropriate  of  the  parish 
church  of  Whaplode,  in  the  county  of  Lincoln,  and  the  chancel  of  the 
same}  and  the  glebe  land  to  the  said  rectory  df Whaplode,  aforesaid  be- 
longing }  and  also  all  manner  of  tithes  of  com  and  grain,  and  all  other 
tith^,  profits,  fraits,  oblations,  obventions,  emoluments,   and  heredita- 
ments whatsoever,  to  the  said  rectoiy  and  parsonage  impropriate  of  Whap- 
lode aforesaid,  belonging  or  in  any  wise  appertaining,  or  which  shall  be- 
long or  appertain  thereunto,  or  have  therewith  l)een  commonly  used  or  en- 
joyed, witn  all  and  every  the  appurtenances  thereof;  excepting  all  timbei^ 
trees  and  such  yearly  contributions  of  beans,  commonly  called  parden  beans» 
as  have  been  usually  paid  and  given  to  the  poor  by  the  fer^ers  of  the  said 
parsonage ;  to  hold  the  said  rectory  and  parsonage,   with  the  chancel, 
tithes,  and  all  singular  other  the  premises  with  the  am>urtenances,  except 
as  aforesaid  unto  these  defendants  Joseph  Blackith  and  Hurst  Fowler,  their 
executors,  administrators  and  assigns  from  the  tenth  da^  of  the  said  month 
0/  October,  called  old  Michaelmas- day  then  last  past,  mr  twenty  one  yeara 
at  and  under  the  yearly  rent  of  356  /.    And  these  defendants  say  that  they 
do  not  know  nor  ever  heard  that  any  agistment  tithe  hath  ever  been  paid 
within  the  said  parish  or  the  titheable  places  thereof  for  any  unprofitable 
cattle,  save  as  aforesaid,  ta  any  person  whatsoever;  but  as  such  agistment 
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lithe  ii  due  of  common  tmht,  tbete  4sfendi|nU  r^9peciivefy  as  Uf  Rctan 
and  impropriators  and  as  their  lessees^  claim  to  be  and  are  as  they  were  ad- 
vised iniiUed  to  tlie  same^  uoless  the  said  coxuplaioant  can  raa^e  oot  a  title 
thereto^  of  which  title,  if  such  there  he,  these  defendants  ace  wboUj  on- 
apprised.  And  these  defendants  do  not  know  whether  aoy  lands  wtduii 
the  said  parish  are  exempt  j&om  the  payment  of  tithes,  though  th^say  ibat 
certain  lands  claim  an  exemption,  afid  are  called  titfae-frae  lands,  but  bo? 
•uch  exemption  is  made  oat  these  defendants  know  not.  An^  these  de- 
fendants believe  that  the  defendants  Samuel  Alstrup,  Robert  CoJIias,  Roheit 
Gouldipg,  John  Speechley,  James  Watson  and  John  Watson,  have  re^KO 
tively  occupied  lands  within  the  said  parisli,  and  had  titheable  matters  thm- 
on.  But  as  to  the  quantity  of  land  occupied  by  them  respecti\'^yj  and  the 
time  during  which  they  have  severally  occupied  the  same,  and  aeveni  ipe- 
cies  and  quantities  of  titheable  matters  and  tithes  arising  therefram,  these 
4lefendapts  crave  leave  to  refer  to  the  answer  of  the  said  last-named  defend- 
ants  touchiog  the  same.  And  these  defendants  deny  all  nrianoer  of  comln- 
nation  and  confederacy  in  the  bill  charged  witliout  that,  that  there  is  aof 
other  matter  or  thing  in  the  complainant's  bill  of  complaint  coolatned 
material  or  effectual  for  these  defendants  to  make  answer  nnto,  and  not 
herein  and  hereby  sufficiently  answered,  confessed  or  avoided^  tntvenej 
or  denied  is  true  to  the  knowledge  and  belief  of  these  defendants.  All 
which  matters  and  things  these  defendants  are  ready  to  aver  and  prove  as 
this  honourable  court  shall  award  ;  and  humble  pray  to  be  hence  dismissed 
.with  tbe^r  reasonable  costs  and  charges  io  tliis  behalf  nu)st  wro&^fbDy  sua* 
4aiuedj  ^c.  &c. 

No,  LXX.— P.  393. 

The  jyUcknmer  of  Samuel  Dickpnson,  one  ofiKe  DefendtmU  to  the  JWof 
Complaint  of  James  WiUu,  an  truant,  by  John  IriUit,  ki$  Father  aid 
next  friend,  Cotrtpiainant. 

This  defendant  saving  and  reserving  to  himself  now,  and  at  all  tinacs 
hereafter,  all  manner  of  advantage  and  benefit,  of  exception  and 
otherwise,  that  can  or  may  be  haa  and  taken,  to  the  many  untrotlis» 
uncertainties^  insufficiencies,  and  imperfectiops  in  the  saki  oompkinant's 
said  bill  of  complaint  contained,  for  answer  thereunto,  or  unto  so  rnnch 
and  such  part  therec^  as  is  material  for  this  defendant  to  make  answer 
unto,  he  answereth  and  saith,  that  iie  this  defendant  doth  lolly  and 
absolutely  disclaim  all,  and  all  mauner  of  right,  title,  interest^  and 
claim  whatsoever  in  and  to  the  legacy  of  809/.  in  the  complainant's 
said  bill  of  complaint  mentioned,  and  all  other  the  estate  and  ejects  of 
the  said  Thomas  Atkyns,  deceased,  in  the  said  billjof  compUnnt  named, 
and  in  and  to  every  part  thereof:  and  this  defendant  doth  deny  all  and 
all  manner  of  unlawful  combination  and  confederacy  unjustly  cbaig^ 
against  him*  in  and  by  the  said  complainant's  said  bill  of  oomplaint, 
without  that  any  other  milter  or  thing  in  the  said  complainant's  said 
bill  of  complaint  contained  maicjcial  or  necessary  for  this  d^endant  to 
make  answer  unto,  and  not  b^ein  and  hereby  well  and  sufficient^ 
answered  umo>  confessed^  or  avoided>  traversed,  or  denied,  is  troe; 
all  )9rbipb  matiters  a&d  things  this  defendant  is  ready  to^refj'inaintaiD, 
i^nq^^pve,  as  thi$  honourable !court  shall  award,  and  huiblSh^jihryrs  to  Be 

/heuqe  dJsxpi^sed*  with  his  reasonable  CQSts  and  chains' m.^iSliMihalf' 
most -wrpnglullv  sustained,. ,,  .    ,      ,  -      *•"    -• 
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No.  LXX1.— P.  400. 

BjtdqfrttMli  h  tat  Anmer  in  thtCoitrU  (ff  CAancerf  and  Eadofwer^ 

tn  Chancery. 

fief«r?en  James  Willis,  by  John  WiTlis  his  father  zni  next  (Mend, 
complainant^  and  Edward  Willis  and  Wiiliam  WtlFi.^  defervdflnls. 
f  xception$  taken  by  the  said  complamant  to  the  answer  put  in  by  the 
said  defendants  to.the  coraplainanfs  bill  of  con[U)laint  in  this  causel 

iPim— For  that  the  said  defendants  have  not,  according  to  the  best^  their 
respective  knowledge,  information,  and  belief,  Iset  forth  and  discovered 
in  their  (ttiid  answer,  wlrether  the  said  testator,  Thomas  Atkins,  in  the 
complainants  said  bill  named>  duly  made  .and .  executed  such  last  wQl 
and  testament,  in  writing,  of  such  date,  and  of  such  purport  anti  effect, 
jfis  in  the  said  bill  mentioned,  &c.  [pursuing  the  words  of  such  interfdga* 
t6rie8  of  the  bill  as  are  not  sufficiently  answered.] 

Secondly— iFor  that  the  said  defendants  have  not,  according  to  the  best  of 
their  knowledge,  informatioii,  and  belief,  answered  and  set  forth  whe« 
ther  the  said  complainant  hath  or  hath  not,  by  his  said  fether  and  next 
fi'iend,  applied  to  the  said  defendants,  &c.  Sec.  or  how  otherwise. 

Ih  all  whi^,  and  divers  other  particulars,  the  said  complainant  li  advised, 
a^  humbly  insists,  the  answer  of  the  said  defendants  is  altogether  eva^ 
sive,  impenect,  and  insufficient.:  )Vherefore  the  said  complainant  doth 
txcept  thereto,  and  humbly  prays  that  the  said  defendants  may  be  com'^ 
pelled  to  amend  the  same,  and  put  in  a  full  and  sufficient  answer  to  the 
^mplainant's  said  bill. 

A.  MANNING. 

No.  LXXII.— P.401. 

Form  qf  Exceptions  to  a  Master**  Report » 

"  In  chancery,  between  A.  B.  ptaintifT, 

C.  D.  defendant. 
*^  Exceptiona  taken  by  the  said  complainant  to  the  report  of  Joha  Ord,  Esq. 
onft  o(  the  masters  of  this  court,  made  in  this  cause,  and  bearing  date  the 
20th  day  of  January,  1790. 

''  Firit  Exception.'^'Pot  that  the  laid  master  hath  in  and  by  his  said  re- 
port stated,  &c. 

'«  Second  Exception. r-For  that  tlie  said  master  hath  in  and  by  his  said  re- 
port certified.  That,  &c. 

^' In  ail  which  particulars,  the  said  complainant  doth  except  to  the 
$ai4  master's  said  report,  and  humbly  appeals  therefrom  to  the  jdclgr 
mept  of  this  honourable  court.*' 

No.  LXXIII.— p.  402. 

Form  of  m  general  RepUcntinn* 

*' Between  A.  B.  plaintiff, 

C*  D.  defendant. 

''  The  replication  of  A.  B>  complainant  toi  the  answer  of  CD.  defendant. 

'' Tbii  iiBt>Uaot,  saving  llnd  reserving  tb  himself  all  and  all  mamier  of 

mivatitege  of  ^c^tion  to  the  tnanifold  msufficiencies  of  the  said  ans^i^,  for 

plication  thereunto  saith,  that  he  will  aver  ftnd  prove  hiS  said  biB  to  bo 

true,  certain,  and  sufficient  in  the  law  to  be  answered  unto,  asd'  Ant  Ihe 

aaid  answer  of  the  defendant  is  uacertalDj  untrue^  and  insufficient  to  bi»  re* 
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plied  onto  by  tbis  repliant^  without  that^  tbat  any  other  nlatter  or  tUbig 
whatsoever  in  the  said  answer  contained^  material  or  effectoal  in  tbirkw  to 
be  replied  unto,  confessed  and  atmded;  travened  or  deniei^  is  trde;  i& 
which  matters  and  things  this  repliant  is  and  will  be  reacTy  to  aver  and 

ErvF.as  this  honourable  court  shall  direct^  and  faumblj  prays  as  in  and  by 
said  bfii  he  hath  already  prayed.** 

Farm  of  a  Special  KqiUeatum^ 

Michaeimas  term  in  the  d4th  year  of  the  reign  of  King  George  the 
Third* 

Filed  12th  Nov.  t793. 

Powfcr, 

llie  replication  of  A.  B.  plaintiff,  to  the  answer  of  C.  D.  defisndant. 
The  said  repliant  savfng  and  reserving  to  himself  all  benefit  of  excepCioD 
tbat  may  be  had  and  taken  to  t(ie  answer  of  the  said  defendant,  for  and  by 
way  of  refJication  thereunto  saith,  that  he,  this  repliant,  doth»  in  and  by 
this  his  replication,  wave  his  demands  of  tidies  of  ^^ck  and  lamb,  and  like- 
wise of  Easter-o&rings  demanded  by  his  bill,  and  in  the  said  defendant's  an- 
flwer  mentioned  i  and  doth  in  no  sort  insist  thereupon,  or  require  or  in- 
tend any  examination  of  witnesses  in  this  cause  of  or  concerning  the  same, 
and  only  insisteth  upon  his  other  demands  made  in  and  by  his  said  ^iO ; 
and  that  he  doth  and  will  aver,  justify,  maintain,  and  prove  his  said  bill,  as 
to  all  the  demands  therein  contained  (except  as  to  such  demands  as  are 
herein  before  waved.)  to  be  just  and  trao,  certain,  and  sufficient  in*  the  bw 
to  be  answered  unto  by  the  said  defendant ;  and  diat  the  answer  of  the  said 
defendant  is  very  untrue,  uncertain,  and  insufficient  in  the  law  to  be  re- 
plied unto  by  this  repliant  for  divers  mani^t  errors  and  uncertainties  there* 
m  contained,  without  that,  thit  any  other  matter  or  thing  in  the  said  repli- 
cation contained,  material  or  effectual  in  the  law  for  this  repliant  to  reply 
'  unto,  and  not  heiisin  and  hereby  well  and  sufficiently  replied  onto,  coota- 
sed  or  avoided,  traversed  or  denied,  is  true  :  All  which  matters  and  thmgs 
this  repliant  is  ready  to  aver  and  prove,  as  this  honourable  court  shaD 
award,  and  prayeth  as  in  and  by  his  said  bill  he  hath  already  prayed,  ex« 
cept  as  herein-before  excepted.  J.  S. 

No.  LXXIV.— P.  403. 

FoTVii  of  Rejoinder, 

**  The  rejoinder  of  C.  D.  and  £.  F.  defendants^  to  thf  leplicatioD  of 
A.  B.  complainant. 

**  The  said  defendants  now  and  at  all  times  hereafter,  saving  and  reserr- 
ipg  to  themselves  all  and  all  manner  of  benefit  and  advantage  of  exceptioo 
to  the  incertainty  and  insufficiency  of  the  sdd  replication,  mey  and  eadi  of 
them,  saith.  That  the  defendant's  said  answer  is  certain,  true,  and  snffident 
in  the  law  to  be  replied  unto ;  and  they  also  say,  as  in  and  by  their  said  an- 
swer they  have  already  said,  and  do  and  will  aver  and  maintain,  ali  and 
every  thing  and  icings  therein  to  be  true  and  certain,  in  such  manner  and 
form  as  thej  and  hveiy  of  them  are  therein  alledged  axjd  expressed.'* 

Or  thm:  '  .    ' 

"  The  said  defendant  rejoineth,  and  saith,  in  all  and  every  timig  as 

in  and  by  his  said  answer  be  hath  aheady  said,  and  doth  and  yrill  aro;^ 
maintain,  and  prove  the  same,  and  all  and  ever^  thing  and  itimgk,'  clao^ 
and  allegations  therein  contained,  to  be  true  ietnd'saAcidnt  in  the  lat^  t6be' 
replied  unto,  in  manner  and  form  as  the  same  are  in  the  said  answer  alreai^ 
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I. 


fiet  forth  and  declared.  And  this  defendant  further  fiuth>  lliat  the  said 
l^ication  of  the  said  ootnplainant  is  very  uncertain^  untrue,  and  insuffideht 
in  the  hy  to  be  r^oined  unto  by  this  defendant,  fojr  divers  defects  and  im« 
perfections  therein  contained,  and  that  the  same  is  so  contrived  andiiiade, 
to  the  end  to  give  some  feigned  colour  to  maintain  the  said  bill  in  this  ho- 
nourable court,  to  the  unjust  vexation  of  this  defendant.  In  that  the  said 
complainant,  by  the  ill  practices  and  sinister  designs  of  one  R.  T.  who  as 
it  is  said,  prosecuteth  the  said  suit  for  the  said  complainant  against  this  de« 
&ndant^  did,  contrary  to  equity  and  good  conscience,  procure  this  defend- 
ant, an  ignorant  iltiterate  man,  to  become  bounden  by  obligation,  in  the 
9aid  replication  mentioned,  with  the  condition  whereof  this  defendant  is 
utterly  ignorant,  the  same  having  never  been  read  to  him.  Without  that, 
that  there  is  any  other  matter  or  thing  in  the  said  replication  contained  ma- 
terial or  effectual  in  the  law  to  be  rejoined  unto  by  this  defendant,  and  ndt 
herein  and  hereby  well  and  sufficiently  rejoined  unto,  by  this  defendant, 
and  not  herein  or  hereby  well  and  sufficiently  confessed  and  avoided,  tra- 
versed or  denied,  is  true.  All  and  every  of  which  matters  this  defendant  is 
ready  to  aver  and  prove,  as  this  honourable  court  shall  award,  and  there- 
ibre  prayetb^  as  he  before  in  his  said  answer  hath  already  prayed.*' 

W.  BOOTLJL 

No.  LXXV.— P.  403. 

The  Torm  of  a  Ctmmuisim  to  examine  Witnesses, 

'  ^  George  t}ie  Third,  &c.    To  greeting  t    Kfaow  ye*  that  we,  in 

tonfidence  of  your  prudence  and  fidelity,  have  appointed  yoa»  and  by  these 
presents  do  give  unto  you,  any  three  or  two  of  you,  full  power  and  autho- 
rity, diligently  to  examine  all  witnesses  whatsoever  upon  certain  interroga- 
tories to  be  exhibited  to  you,  as  wdl  on  the  part  of  A.  B.  complainant,  as 
on  the  part  of  C.  D.  defendant,  or  of  either  of  them  i  and  therefore  ^o 
command  you,  any  three  or  two  of  you,  that  at  certain  days  and  places  to 
be  appointed  by  you  for  that  purpose,  you  do  cause  the  said  witnesses  to 
come  before  you,  and  then  and  there,  examine  each  of  them  apart  upon  the 
said  interrogatories,  on  their  respective  corporal  oaths  first  taken  before 
you,  any  three  or  two  of  you,  upon  the  Holy  Evangelists }  and  that  you  do 
take  snch  their  examinations,  and  reduce  them  into  writing  on  parchment ; 
and  wben  you  shall  have  so  taken  them,  you  are  to  send  the  same  to  us  ia 
our  chancery  wheresoever  it  shall  then  be,  closed  up  and  under 

your  seals,  or  the  seals  of  three  or  twoof  you,  disthictly  and  plainly  setj, 
together  with  the  said  interrogatories,  and  this  writ.  And  we  further  com- 
mand you,  and  every  of  ypu,  that  before  you  act  in  or  be  present  at  the 
swearing  or  examining  any  witness  or  witnesses,  you  do  severally  take  the 
oath  first  specified  in  the  schedule  hereto  annexed  ;  and  we  do  give  vou, 
any  three,  two,  or  one  of  you,  full  power  and  authority,  jointly  or  sieverai- 
ly,  to  administer  such  oath  to  the  rest,  or  anv  other  of  you,  upon  the  Holy 
Evangelists.  And  we  further  command,  that  all  and  every  the  clerk  or 
clerks,  employed  in  taking,  writing,  transcribing. or  engrossing  the  deposi- 
tion or  depositions  of  witnesses  to  be  examined  by  virtue  of  these  presents, 
shall  before  be  or  they  be  permitted  to  act  as  clerk  or  clerks,  as  aforesaid, 
crbe  mse^t^j^t  ^suchexamioatioo;,  severally  take  the  oath. last-specified  in 
the  said  s^Hc^jul^anh^^^  :  And  we  also  gi;re.you,  or  anyone  g/  you^  full 
pQ^e?^  anq  aqtl^orityi,  jojhtTv  and  separately  to  administer  such  oath  t9/spch 
cler^  .or';c3o]fkf  qjwixiht  Holy  ^Evangelists.  WUpess  oun^ljf  at  W^tpiift-^ 
«terjr:tte*  '^'. '  ,  .  day  of    '  .     m  the,  yearof  our  reign.  c. 
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InienvA,  "  Bv  ordtr  ofamrt." 

Labd.  "  To  0MtrtcommKimeny  toy  IhreBtJT  two ot'lhem,  roDoni* 
■km  to  eumtoa  witnasses  as  well  on  the  part'  of  A.  B.  pUoiiff,  aa  co  the 
part  of  C  D.  dffifaAint,  retonwble  on  fi>arteeii  ^ft  ogtice  M 

defeodant. 

AHDBN,  HAWMTO." 

Tit  0(1(4  e/"  (*e  Cmmutunfn. 
"TonihtU,  KrCDrding  to tbe  beat  of  ^oufakill  and  kBoriadM/ttv^, 
fiiithfuUy,  sDdwithoat  paitialUy  toiuyordtherof  thefnrtieaio  tUicatt, 
take  tbe  esamiaatioDf  and  dcpositioni  ef  all  and  drcry  vitneas  BMtw 
aef  produced  and  cxatmned  by  rirtue  of  tbe  teoliiuaiim  teteooto  am 
upon  (be  Intarrontories  now  produced,  and  left  wilfa  yoo.  And  jii  i  ImII 
Dot  pubt'tib,  d'udoM  or  make  known,  to  any  penoo  or  persons  whalxmer, 
except  to  tho  dcrk  or  clerks  by  you  emptoyed  nd  iwom  to  lecrac^  in  dn 
exaciuion  of  tbia  conuninioD,  the  coDtents  of  all  or  any  of  tbe  depoaitiaai 
of  the  wkDeuel,  or  my  of  tbem,  to  be  taken  by  yoo  and  tbe  other  cool- 
taimotan  in  tbe  laid  cotnmtsnoa  named,  or  any  of  tbem,  by  virtBeof  tke 
aaid  oomodnioo,  until  publication  iball  paw  by  mla  or  order  of  tb*  la[h 
'  «otnt  of  chancery.  So  help  you  God." 
'        '■  The  CUrk't  Oati. 

"  You  shall  truly,  feitUfulIy,  and  without  partiality  to  aity  or  either  of 
tSe  part'iea  in  thU  cause,  take  and  write  down,  Iranicribe  'and  ingro&s,  the 
',  dep9ub'an3  of  all  and  every  witnes<i  and  witneuei  produced  befote  and  cs> 
mined  by  tfie.conimissionen,  or  any  of  them  Oanted  in  the  ctHrunissioa 
liereunto  aiiitescd,  as  far  forth  at  you  are  directed  and  employed  by  the  said 
cbninu)£ioners,  fir  any  of  them,  to  take,  write  down  or  ^nfroM  U^  u>d  de- 
. positions,  or  any  lOf  then).  And  yousball  not  publish,  oisclose  or  mske 
,  known,  |o^ny  perton  or  persons  whatsoever,  the  contents  of  aQ  or  any.of 
tbe  depositions  of  the  witnesses,  or  any  of  them,  to  be  taken,  wrote  dpwn, 
transcribed  or  ingroued  by  yon,  or  whereto  you  shall  have  recourse,  or  "be 
any  ways  privy,  until  publication  shall  pass  by  rule  or  order  of  the  Ivgfa 
court  of  chancery.     So  help  you  God." 

'       -  T/uOatio/UeO'ilnata. 
"  Yon  shall  true  anattvr'make  to  all  aucb  qaestioni  as  shall  be  asked  of 
yott  upon  these  interrogatories,  without  favour  or  affection  to  either  parn ; 
and  therein  you  shall  speak  the  tmtb,  the  whole  truth,  and  nothing  but  uie 
truth.    So  help  ymixod.'' 

Tic  ForiH  of*  Subpana  to  tatify. 
^e  l^ird,  &c.    To  Simon  Thelwal,  greeting.     We  cotaaiwrf 
,  join  yoti,  that  laying  all  other  m^iieii  aside,  and  ootwjib* 

xaise,  you  persaoaily  be  and  appear  fae^ora  liaac.  fira^? 
mrmssLouers,)   and  otbersa  conimisudoiers  ippoioled  in  our 
u<;h  times  and  places  as  the  bearer  hereof  shall  sj»Qint»](D 
'  h  in^  certain  cduae  depending  in  our  said'eoiirt  oo  tn^b^V 

.ttf^onath^ Simpson)  andthis^ou  may  in  n« wise funii,  nttlu^t^'pnal- 
ly  of  too/. '  Witness  cunelT.ai  Westminster  thp^lOthtlaj^^JcJjin  ikt 
.Mih  vearofo«ri-clk(ii"  '  ,;  "^  ^,  ,  „i  •  »'>,  ■  j- i- v,V 
'  ■  IMM-Jed,'^  %  Mecoiirt,"  '  ""  •  "•  ■  ';^';^^  ..  ■ 
r  Lal^l :  "  Simon  Tbelwal  to  appear  befent^iaK:  B^wnl^  did  tahm, 
commiHUoners,  at  such  times  and  placet  at  th«  bttUW  bereof  ibaO  apftn^ 
to  testily  on  the  behalf  of  JonathaQ  SinptoD.'* 


*t  » 
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for  die  **  Bum  and  Nature  of  Inttrrogatvrles,*^   vide  Appwdix^  No. ' 

Lxyi. 

Tke  Form  oftMking  DepontUmi  in  a  Cammutum» 

Tbe  nauDCi  tod  additions  of  the  witnesies^  and  thdr  deporitiont  or  w- 
iwen  to  the  interrogatories,  are  thus  set  down  : 

A.  B.  of  in  the  county  of  gent,  aged        years  and  upwards, 

being  produo^,  swwn»  and  examined  as  a  witness  on  the  hehalf  of  the 
plamtiff  (or  defipdaot)  deposeth  as  foHoweth. 

To  the  first  iimrvogalory  this  deponent  saith,  that,  kc. 
•  Xa  the  second  Interrogatory  this  deponent  saith,  tfaat^  Bee. 

And  in  like  matuMT  proceed  through  the  rest  of  the  interrogatories* 

No.  LXXVI-— P.  405. 

Fmm  rfthe  Writ  ofSuhpxna  to  hear  Judgment. 

Oeorge,  ijrc.  To  A.  B.  greeting :  we  firmly  injoin  and  command  yon  that, 
ali  excuses  ceasing,  you  do  personally  be  and  appear  before  the  diancellor 
and  barons  of  our  exchequer  at  Westminster,  in  the  court  of  the  chamber 
oftliesaid  exchequer,  on  the  day  of  next,  to  hear  the 

judgment  of  the  said  chancellor  and  barons  there,  in  a  certain  cause  now 
there  depending  by>  English  bill  (or  English  jnformation),  wherein  J.  S.  b 
plaintiff,  and  you,  the  safd  A.  B.  and  others,  are  defendants  (or  wherein 
cor  attorney-general,  on  our  behalf,  is  informant,  and  yoa  the  said 
and  others,  are  defendants),  and  hereof  you  are  not  to  fail,  on 
pain  of  100/.  which  we  shall  cause  to  be  levied  on  your  goods  and  chatteU, 
lands  and  tenements,  to  our  use,  if  you  neglect  to  ob^  this  oar  command  : 
witness  the  right  honbnrable  sir  ArchibaM  Macdonald,  knight,  at  West- 
minster, the  day  of  in  the  year  «f  our  teign.  By 
thebarons. 

No.  LXXVIL— p.  408. 

Form  of  a  PetitUm  for  a  RilUaritig. 

To  tke  right  honourMe,  8cc. 
A.  B.  quer. 
CD.  def. 
Hie  humble  petition  of  the  defendant*. 
Sheweth, 
That  your  petitioner  finds  himself  much  aggrieved  by  a  decretal  elder  made 
in  this  cause,  the  day,  Sec.  by,  &c.  whereby  your  petitioner  is  ordaced  and 
decreed  to  pay  unto  the  plaintiff  the  sum  of  500/.  by.  &e.  next,  with 
interest  for  the  same,  fmok  the  time  of  the  said  hearing  until  the  toaaey  be 
paid  5  which  snm  of  SOOL  or  the  greatest  part  thereof,  having  been  loqg 
aiface  paid,  and  .proof  thereof  m^e,  at  your  petitioner  conceives,  and  ia 
mdvised; 

Your  petitioner  Immbly  prays,  that  your  lordship  will  be  ^eased  to 
'    roochaafe  a  rehearing  in  this  caisse  befbce  your  lordsfUp,  he  sub- 
Dating  to  foj  what  coats  the  conrt  shAll  award,  in  case  ^i^  complaint 
l^\ftund  groQOdliv* 
••   •  "^  '    '■       '     '   '  Aiid,  Jcc. 


&» 
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No.  LXXVIII.— P.  409. 

Form  of  a  Writ  of  Injunction. 

'  George  the  Third,  by  the  grace  of  God,  of  the  United  Kingdom  of  Grert 
Britain  aud  Ireland,  king,  diefender  of  the  hitk,  aod  so  forth  ;  to  hb 

counsellors,  andrnies,  soIicitor»  and  agents,  and  every  of  tbemt,  greeting. 
Whereas  it  liath  been  represented  unto  us,  io  our  court  of  cbanoeTj,  on  the 
part  of  complainant,  that  he  hath  lately  exhibited  his  biilof  cocDplaint 

into  oar  said  court  of  chancery  against  you  the  said  ,  defendant^ 

to  be  relieved  touching  the  matters  therein  contained ;  and  that  you  ilbt 
said  defendant  being  served  with  a  writ,  issuing  out  of  diirs^  courts  com- 
manding you  to  appear .^o  and  answer  the  said  bill,  huve  not  obej^td  thetem 
Imt  are  in  contempt  to  an  attachment  for  not  appearing  to  and  answering 'tk€ 
said  bill ;  and  yet  in  the  mean  time  you  unjustly,  as  b  alledged,  prosecute 
the  said  complainant  at  law,  touching  the  matters  in  the  said  biD 
complained  of :  we  therefore,  in  consideration  of  the  premises,  do  strictly 
injoin  and  command  you  the  said  and  all  and  every  the  persons 

before  mei.tioncd,  under  the  penalty  of  two  hundred  pounds,  to  be  levied 
on  your  and  every  of  your  lands,  goods  and  chattels  to  our  use,  that  jroo 
apd  every  of  you  do  absolujtely  desist  from  all  farther  proceedings  at  Jaw 
against  the  said  complainant,  touching  any  of  the  matters  in  the  said  bill  com* 
plained  of,  until  you  the  said  defendant  shall  have  fully  answered  the  raid 
bjll,  cleared  yoiir  contempt,  and  our  said  court  shall  make  other  order  to 
the  contrary :,  but  nevertheless,  tlie  said  defendant  is  at  liberty  to  call  for  a 
plea,  and  to  proceed  to  trial  thereon  ;  and.,  for  want  of  a  plea,  to  enter  up 
judgment ;  but  execution  is  hereby  stayed.  AVitness  oorself  at  WesV- 
i^iuster  this  day  of  in  the  year  of  our  reign. 

No.LXXIX.— P.411. 

Form  of  a  Petition  to  the  Lords  on  Appeal. 

Between  A.  B.  plaintiff, 
C.  D.  defendant. 
To  th  Right  Honourable  the  Lords  Spiritual  and  Temporal  in  Parliament 

Gssembled. 
The  humble  Petition  and  /\ppeal  of  the  plaintiff  A.  B. 
Sheweth, 
That  M,  &c.     [Set  forth  your  case.] 

That  your  petitioner  some  time  m  or  about  term,  eidiibited  his  bill 

in  the  high  court  of  chancery  against  (he  said  C,  D.  to  be  relieved,  &c.  [Set 
forth  the  prayer  of  the  bill.]  To  which  bill  the  said  C.  D.  appeared  and 
answered,  and  thereby  insisted  that,  &c.  [Set  forth  such  parts  of  th« 
answer  whirh  he  insisted  upon  ap^inst  the  plaintiff's  bill.} 

'  That  yonr  pctttipner  having  replied  to  the  said  ans\yer,  and  the  said  defen- 
dant having  rejoined^  the  said  cause  was  at  issue,  and  divers  witnesses  being 
examined  on  both  sides,  the  same  came  on  to  be  heard  before  the  lo!4 
chancellor  of  Great  Britain  the  day  of  17      when  altboogh 

the  said  C.  D.  had  by  his  answer  expressly  sworn,  &c.  [The  reasm 
admitted  by  his  answer,  and  for  which  you  appeal,]  yet  his  lordship  ws* 
pleased  to  decree  that,  &c.  [Set  foi  tli  the  decree,  and  if  there  were  adf 
subsequent  proceedings  before  the  master^  or  the  like>  set  them  forth 
briefly]  •• 

That  yonr  petitioner  is  advised  the  said  decree  (and  subseqljent  oixkn) 
sre  erroneous^  and  humbly  appeals. thsirefrom  to  yoorlordbhip^i* 
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Voar  petidoner  therefore  humbly  prays  your  lordships  to  grant  to  your 
petitioner  your  iordshrps' order  of  sdmtnons  to  the  said  C.  D.  to  put 
in  his  answer  to  this  your  peiitioner^s  appeal  at  such  time  as  your 
lordships  shall  prefix,  in  order  that  your  lordships  may  hear  the  said 
cause^  and  that  your  lordships  will  be  pleased  to  reverse  the  said 
decree  (and  subsequent  orders)  in  the  said  caute  or  grant  to  your 
petitioner  such  relief  in  the  premisses  as  to  your  lordshipft  in  your 
great  wisdom  shall  seem  meet. 
And  your  petitioner  shall  ever  pray,  &c« 
A.  B.  (the  Appellant.) 

j'  v'    {   Counsel, 

No.  LXXX.— P.  411. 

Form  of  a  Respondenfs  Answer  to  an  Appeal  to  the  House  of  Lords* 

The  Answer  of  C.  D.  to  the  petition  and  appeal  of  A.  B. 
This  respondent^  not  cbnfessing  or  acknowledging  all  or  any  of  the 
matters  or  things  to  be  true,  as  in  and  by  the  said  petition  and  appeal  aie 
mentioned  and  set  forth,  for  answer  thereunto,  saith,  that  he  believes  it 
to  be  true  that  such  decree  (and  subsequent  orders)  as  are  complained  of, 
were  made  by  the  court  of  chancery  as  in  the  said  petition  and  appeal  are 
mentioned  and  set  forth  :  but  as  to  the  dates,  substance  and  contents 
thereof,  this  respondent  humbly  craves  leave  to  refer  thereunto,  when  tha 
same  shall  be  produced  ^  and  this  respondent  humbly  conceives  and,  is 
advised  that  the  said  decree  (and  subsequent  orders)  are  agreeable  to  equity 
and  justice,  and  therefore  humtUy  hopes  that  the  same  shall  be  affirmed, 
a  lid  that  the  said  petition  and  ap^^eal  shall  be  dismissed  this  most  honourable 
house  with  costs. 

L.  M.  (CoQQfel.) 
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Phillips  t».  Kettle^  36i»,  r  -'• 

Phillips  ^,  SymQ3.  and  tMhers,  203, 
209,  214,  217,  219. 

Pilcwooda/.  gutiw'j  120,.  . 

Piper  <x/.  Bamaby,  295*  : 

Pitt  V|,)I^rrisr*^V     - 

PoUard,  ^Ir^^^k^ncl.Wjiidron^  104b 

Poole  «u.  Reynolds,  218. 

Porter  V.  Bathyrtt,  1^5*  ISf*. 

Pprter  <z;.  Sky/inpr,  $;^$.    ,.    .  j    ..  . 

Potts  V.  Durante  §25*  439>  441  ^u. 

Poney  i;,  AIc!i,  280.      . 

Fowle  ri.  Godfrey,  54.     .    , 

Priddli  V.  Nappej,  154,1.841 

P  e  r.  Rqpi^  ^i;^.  ... 

''  ivc  <t^«Src^kA^PIr         «    .  *. 


•  r 


{' 


.  ;   ♦  J  T 


Q^riltor «:;.  Musscndinc,  443,  447* 


Rex V.  Bny^. S2&    ;r  .  ^      >-.! 
Rex  'v.  Elizabitth  VOdtiiJiuSIS.'  - 
Rex  v.  Ep.  Kly^  282*      .     n    .     ;u  * 
Rex  V.  Fumes,  873.  -  *  .    *    »--:-. 
Rex  v.  Covers,  37i#      •     '.'  ,     -      ' 
Rex  V.  Wakefield,  872.     - 
Reynel  «w.  Rogers,  355» 
Reynold's  Case,  126.         '  '^    - 
Re>  nolds  v.  Qteen,  208. 
Rich,  Lord,  his-case,  284« 
Richard  v..  Evaos,  4l'9« 
Robert's  case,  267. 
Robinson  v.  Appietoo,  176* 
Robinson  v.  Barroby ,  301»  46i3. 
Robia^on  v^  Bisse,  280» 
Roe  nf.  Bishop  of  £xon,  208,  214« 

217. 
Rolls  1;.  Rolk,  174. 
Rolvend,  Vicar  of,  hiscaic^  309* 
Rook's  case,  281. 
Rothtrharo  v.  Fainhaw,  269,  344, 

345,  462. 
Russel  i\  Backbarsty  or  Rnasdo;.  Par* 

tridge,  l^^. 

s. 

Saint  Eloyv.  Prior,  421.    '  T 

Salisbury,  Earl  of,  v.  Prior  Maiia  ■ 
gue,  105. 

Salmon  and  oiheis  w.  Rake,  462* 

Sal  way  nj*  Luson,  133. 

Sanders  v.  While  and  Britot  CeUcfl^ 
421. 

Saul  'V.  Wilson,  238. 

Saunden  «•  Sandlbfd,  3d9« 

SavcU  V.  Wood,  204. 

Sawbridge  v..  Burton^  17&    * 

Sayer  V,  Mamford,  l62»  * 

Scarborough,  Earl  of, .«.  Himtti;)  2M;  - 

ScojDg  w.  Baker,  204^  -      . .  .    ^     - .;.  i 

6cou  <iv  AUfacid,.  318,  ^9&^  . 

Scott  <v.  EUiott,  318*       ... 

'  Scott  «.  Fenwicke  aad-«lilei%  M3,  i 

302,  339,  463.         .    ..  ?  ^  i 

Scott  V.  WftHi  2tf9.  289,.    > 
1^  Scudamore's  case,  38% . 
I  Seed.if.  WooU'endcQ,  298. 

Selby  v.  Clarke,  12$; 
-Sdby  <ir.;SdbTif  449<.ii{|(] 
/  Sbapter  v.  Mufb^Il,.  i^^ 

Sharp  tyX^arter,  439*  .  j   4 
«' Sharp  v^dharp,  218^      /> 

Sheffield  v.  Pierce,  \62. 
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NAMtES^br 


^9 


Slideon  V.  Mountagifef  419* 

Sliepherd  v«  Townsli^  44k7v 
Slade «;  Drike^  154;  985,  8^. 
Smith  V.  Bradle/i  2S3*  "^ 
Smith  V.  Wiliiamv  135«- 
Smith  a;.  Wyatt,  910* 
Sneil  V,  Bennett,'  ^S6» 
Sooiv  V.  Phillips,  368; 
Soby  V.  MoHns,  25  !• 
Soothby  V.  Moore,  l76» 
Soathcote  v*:SoQt^ote,  366* 
Startop  V.  Dodderidge,    171,   173> 

199*  202,  205. 
Suwcll,  Lord,  V.  AtkfnM,  425. 
Stebbs^.rGoodlock,  274. 
Steers  «•  Brotsar,  133. 
Stone  V.  Lndlowe  and  others^  432. 
Stratford  V.  Neal,  2B5. 
Strode  v.  Byrt,  368. 
Strood  ^.  Hopkins,  283* 
Stomp  •v.  Aihfie,  332. 
Sweetmari  «e/.  Archer,  297* 
Swinfen  v.  Difby,  135. 
Swiocon  v;  Digby,  33:}. 
Sydown  «v.  Holmes,  151, 181. 

T. 
Talbot  V.  May,  217,  450. 
Tamheriayn  «•  Hamphries,  334. 
Tanner  v.  Small,  174. 
Taswell  V.  Chester  and  others,  46l. 
Tate  ^.  Skelton,  155. 
T^r  'v.  Cnttfabrae,  499* 
Taylor  v.  Wymond,  290. 
Thomas  v.  Perry,  217. 
Thomson  v.HoIt, 214,  219» 
Thomill's  case,  120. 
Torriano  v.  Legge,  205, 206* 
Townlejr  v.  Tomlison^  19I» 
Transairtr.  Medcalf,  266* 
Travis  v.  Challoner  and  otbets,  324. 
Traris  v.  Oxtin  Whitehead  k  othen, 

200,  202,  301,  380,  463. 
TudKT  /vv'Gofgct,  W3,  211. 
Tolley  V.  Kilney,  203. 
Torton  v.  Claylon,  199,  201, 
Tyndall'a  case,  350*    < 

U. 
Undcrhill  9.  Dnrham,  332, 333.  . 
Underwood  a;..  Fbett  164.  ' 
Underwood  tr.  Gibbon^  |20, 12^«  ' 
Vrrey  V,  Bowen^  ijlr 


-#  • 


Vyze  V.  Dantte^  42;^     ..."     "  ,• 

t 
♦  » 

Waltdate^tr.  Wilshaw,  I53,  150; 

Wdkr'scase,l«9,l3t,353;    ' 

Walltsv.  Payne,  211. 

Walter  v.  Flint,  S52. 

WaHef  iv.  Hewitt,  356^ 

Walton  v.  Lady  Maiy  Tiyon,   125, 

135,  145. 
Walton  V.  Shdcy,  32G. 
Ward's  case,  101 ,  102,  295. 
Warren  a/.  Fisher,  208,  301,  463. 
Wars  V.  Glisten,  281. 
Watson  V.  Smith,  133. 
Watt's  case,  196. 
Webb  V.  Beale,  290. 
Webb  1;.  Giffard,  2l6. 
Webb  «v.  Newman,  212* 
Webb  V.  Petts,  362. 
.Webber  a;.  Tayfer,  47}^ 
Webber 'v.  Tyi%eU,  443* 
Wells,  Dean  of,  <i;.  Bbhopof  Wtib, 

282. 

Wentworth  1;.  Crispy  347,  3^.  ^ 
Westcote  V.  Haidinge,  247,  '  *    ' 
Wharton  <i;.  Lisle#  116^.       •  ' 

Whatelcy  *v.  Haitibory,  123.'    ^    *"* 
Whiddon  v  Harvey,  417»  '     ^     - 
White's  case,  26«. 
Whitehead,  and  oAM  «^.  Tni?fa  aiijf 

others,  378,379' 
Whitfbrd  v.  Wilson,  294. 
Whitty  vt  Westoo,  191. 
Williama  <r.  Baron^  214. 
Williams  V.  Cnlllim,  302^ 
Willis  V.  Fowler  and  ddi<|R,  4^^. 
Wins  V.  Tomer,  297. 
Wilson  V.  Bishop  of  Carlisle,  136. 
Wilson  w.  Readman  «nd  ochers,^  155, 

190. 
Windham  •%  Nortis,  879; 
WitheringtoQ  v*  Khrris,  122^, 
Withv  «r.^undeM,  369^ 
Wood's  case,  295. 
Wood  «•  Halton,  347. 
Wood  V.  Harrison^  207» 
Wood  V.  Wray  and  others^  4S9. 
Woodnorth  v.  Lord  Cobham,   322, 

332. 
Woodward  w.  Makepeace,  243. 
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NAMES  or  CASE& 


WoohsteB  itedoAtrttr*  Wright  and  Wiochetter *s  case*  Vfg,  182,  %)s 

othert,  41S.  Wybum  v.  Tnck^  557% 

Woolridge  V.  Henna.  214. 

Wools  a;,  Walley,  l66,  Y. 

Worrall'v.  MiUes  and  Sweet,  ISO,  Yate «•  Lei|fa,  33^. 

152.    -    i                    •    ^. '       ,•  '  York,  Archbuhpp  of«   and    Doctor 

Wortley  v.  Herpingham,  44S*  >  Hayeer  "z^.  Sir  Miles  Stapktpo  and 

Wright  «•  Elderton,  217.  others,  413,  4S7»  454. 

Wrights.  Gerrard,  J 54*   :          .      .  YottnUe'acase,  f !»• 

Wright  V.  Wright,  aliaf  Bishop  of 
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ass 


ABBEY-Landbi  No  tabstitation  for 

goipel  iBaioten«fice»  42*  85 ;   their 

value  temp.   H.  VIII.  U9  V   ^^^ 

charged  ot  tithes,  151  to  l.55»  161, 

184»  \^. 
Acorns,  tithe  of  due  by  oom.  Uw,  1 17* 
Action  on  statute  of  Ed*  VI.  340; 

declaratiQn,proQeedings  thereini341 ; 

cases  on  statute  £d[.  Vl.  341  to  351 ; 

for  whom  it  lies,  347  to  351,  363; 

what  pleaa  may  be  pleaded  to  it,  348, 

2SI ;  only  for  predial  tithes,  349  ; 

not  within  the  statute  of  limitations, 

366. 
Adrowson,    what,   20;    not  bolden 

jntf  ivoin^i  40. 
Aftermowth,   tithe  xA  dijun^  117; 

modus  for,  207* 
Agistment,    tithe  of  what,  and  doe 

de  jurt^  117  to  120;    petitioned 

against  by  clergy,  147;  modus  for, 

iS07 ;  petition  to  Farliament  against 

it,  app.  494. 
Alders,  titheable  dejurt^  120* 
Alien,  if  Bishop^  could  sit  in  Parlia. 

ment,  32 ;  statute  for  their  fermort 

paying  tithe. 
^lien,  lands  #f,  liable  to  tithes  even  in 

King's  hands,  147 ;  plea  of  to  a  tithe 

bill,  457. 
Alum,  excomiQunicatioo  to  buy  it  of^ 

the  Florentines  disregarded,  79* 
Altarage,  its  meaning  as  a  modus,  2<)d. 
Amending  bills  aoswers  in  equity,  43. 
Ambrose  St.  his  opinion  on  tithe?,  47* 
Anne,  Queen,  act  for  efiectnating  her 

bounty,  &c.  app.  552  to  555. 
Answers  to  libels  in  spiritoal  coorts, 

nature  of,  247  ;  to  bill  ia  equity, 

^SS  ;  not  to  be  too  loose>  433. 
Ananias  and  Saphira ;   their  history 

fairly  considered,  28,  60. 
Appeals,  order  of  in  spiritual  courts, 

234  I   to  superiors    are  of  right, 

^36;  no  appeal  from  delegates,  238 ; 
^;  proper  remedy  where  spiritual 


court  had  original  cognisance  of  tbo 
cause,  t68. 

Apfeal  t»  the  Lords,  410. 

Appearance  on  a  citation,  245. 

Apples  titheable  dijure^  120;  modui. 
tor,  208. 

ApostoU«  suceession,  112,  11^. 

Appropriation,  what,  98,  99  to  109; 
of  religious  men  prohibited,  147; 
unable  at  oommon  law,  273;  fbmi 
of  grant  of  appropriation,  <481 ;  in 
prevision  to  be  made  for  the  poor  and 
the  vicar,  app.  493,  494 ;  petittooa 
against  abuses  of,  app.  595  to  597. 

Aquinas  St.  Thomas,  his  opinion  of 
tithes,  49. 

Archbishop  of  Canterbury;  the  ordi« 
oary  throughout  his  proTUce,  95f 
241 ;   his  spiritual  powers,  96. 

Archdeacon,  who,  and  what  power, 
94. 

AnicMli  Cl^rif  143 ;  statute  of,  app* 
488. 

Ash  not  titheable  as  timber,  120. 

Asp  tree»  decerned  timber  in  BucM, 
120 ;  exempt  by  custom,  208. 

Attachment  inequity,  wbat,  388,  409* 

Assistance,  writ  of,  389* 

Assize  writ  of,  what,  277;  of  novel 
disseisin,  what,  277 ;  formerly  did 
not  lie  for  tithes,  278  ;  lies  for  pa. 
tcntee  of  crown  since  31  Hen.  VII, 

^79'^ 
Augustine,  St.  his  opinion  of  right  to 

tithes,  44. 

B. 
Baron  8c  feme  may  join  in  action  of 

debt,  oi>  2  Ed.  VI.  347,  S62. 
Barren  land  within  the  statute  roust 

produce  no  profit  to  the  owner,  l66. 
Bark  not  titheable  where  the  body  of 

the  tree  is  privileged,  121. 
Beans  tirheable  de  jure  to  Rector,  un- 

less  Vicar  endowed  thereof,   121; 

modus  for,  208. 
Beech   tiiheable  de  jure^    except   in 

Bucks,  121;  exempt  by  CLStom,  209* 
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Beet  not  titheable  in  the  wild  state, 
.  121 ;    pay  tithe  in  hooey   wben 

hivedy  12U 

Bill  in  equity  lies  for  tithes,   380  to 

384;  difierent  parts  of»  384  to  387; 

^  what  a  cross  bill  h,  394  ;   what  an 

amended  bilU  3p4  ;  what  a  supple. 

.mental  bill,  395 >  what  a  biU  of 

revivor,  39^  *  what  a  bill  of  levievr, 

410;  strictness  required  by  plain- 

tiff  in  St  King  forth  tithes  sued  for^ 

)lirch  tithoabk  dejure^  121* 

.Bishops^  general  nature  ofy  15;  aa- 

.thoriryof,  17f  90,  224;  consecra- 

tion  of  gives  no  spirit inl  J urisdic- 

,  .  tion,  19;  institution  or  connrmatioQ 

X>U  ^^S  difierent  preparatory  steps 

thereto,  ibid ;  donative  in  Ireland, 

;presoi»ed  by  law  not  to  derive  their 

/fpiritualjurisdiaion  from  civil  ouu 

Sistrates,  22 ;  their  different  titles  to 
leir  jurisdiction  and  temporalities, 
23,  90 ;  seldom  appointed  against 
the  wiU  of  the  civil  magistrdte,  25» 
*  67  f  their  investiture  and  homage  to 
',  ^,th^,Kiing^f9jf  their  (emporaiities,  25; 
"^rieceive  confirmation    from    Arch- 
bishop,  25 ;  sit.  not  in  Parliament 
by    virtue   of    their    episcopacy, 
.  ^2  ;  how  mainuioedi  91*  92 ;  for. 
inerly    not    complete  Bishops  till 
.,  'confiuo/^d  by  Pope*  221 ;  fbtdierly 
eat  with  the  sheriff  in  tbe-oounty 
T^eoACt*  229 f.  vxost  join  sequestrator 

in  2t tithe  bill,  413.    . 
)]Pr<^, titheable  ^j«f/,  121;  notao 
V-  .wh^.use^  on.  the  land,  121. 
3uu8,^  statute^  against   purchasing  in 
.^;.di^afg4ol  the  tithe,  493. 


I  *•  •    ^    ^^ 


(ialv&  tytheable  iU  juu  122  j    mo. 

^^  7dufieft:fiort;2Q9«. 

rf^^wff^f^  o^  what,  2A£^  . 

.:£am»>^W93-  .         .  , 

^Cap$»^.LaW|  depend;^!  on  the  ownia- 

r.  rpal!Uw»'-^2,;  .^licanon  law  part  of 

\i .  y^.  P9IP^9°  ^^  ^f .  England,  1 37 f 

'  232 ;    new  canons   bind  not.  laity, 

"^:^.^Ji-MW  frrce.of,  137,  .167. 

Cattle  feeding  on  co^nmoos  n^t  hOnnd- 

,.^  ^d.tii^bk.|irbere  the* ovvner  lives, 

,j\|tn^j;p2,,l35imoduf,fof  their  a- 

5^,jwta^^,2l(V  ..  •   .  r 


Cawdry's  case,  64,  67* 
Chalk  i|9t^itiiiiab^  ia9p 
Chancery,  ju^sdictioo  of^oy^  ixthes« 

379*        ^  V/. 

Cheese  titheable  de  Jur^,  if  tithe  of 
milk  be  not  pai^«  J22.^  S  .. .   •' 

Cherries  titheable  isjurMp  ^  1 25?.' . 

Cherry-trees,  modus  for*  210.     ^  "^ -- 

Chicken  titheable,  dtJMrt'^  122,  .*:''' 

Christ,  kingdom  of|  14. 

Christians,  obedience  to  ehoich  gnver- 
.tK>rs,  17. 

Christian  magistrate  has  same  dbtics 

.  as  the  heathen,  7^  8  ;  religion,  unir 

vecsality  of,  13,  28 1  nothing  iMioiaa 

:  in  it,  13 :  means  of  propagating  it, 

14,  84. 

Church  independent  of  state  9^  to  pnre 

.spirituals,  24;  has  ik>  anak^  to 

tempocal  ki^^om,  526 ;  can  have 

no  daim  to  dispose  of  property,  28L 

32 ;  government,  protection-  of  it 

.  assumed  by  our  lawsi  222 ;  gover. 

nors,  15, 50 ;  admitted  by  high  and 

.low  ehorch,  15;  pretend  not  to  be 

impeccable,  33 ;  their  general  duty, 

42;   of  EngUnd)  what  bebie  the 

reformation.  63 ;  iibertiea  of,  what, 

.64.  . 

Cbfysostom^  St.  his  opinion  on  tiuies, 
45.  '  '       '/ 

Cinumsffc^i^  agaiisf  atatote  of,.appL 
»4o8. 

Cistersians,  vide  ordera  and  diacfaa^. 

Citation  in  spiritual  courts,  290  ;  vft. 
rioos  kinds  and  nature  o^  241 ; 
prohibited  only  in  the  dioces^  ex- 
cept  in  appeals,  24 1« 

Ciutioo,  ws  a  mojih  241j>  S43:;.fe- 
tum  of  citation,  243.  .  ^ 

Citation,  ferns  of,  app.  556^  act.i;M 
no  one  should  be  cited  out  of  his 
«di9ccse|.«pp.557  to  ^9»^^^  !v ,  / 

Civile  ^^l^lKnlseot  oC  .re^igv>n*l[.vide 
cstablishoBent),;  intei:wo^<;ft  in  ear 
^constitution,  4 ;.  whether  h^tiiil  or 
beaefidal  to  religion,  27^.  i       j 

Civil  death,  85.  / 

Clay  pays  »i^tithe,.l22».j  .    ._^;p 

Clatgy,   tlieir  cight.io.tith|^,fagtltr 

^  jested  on  Jaw ;  thi^,  ce;^eiatjon,  1 ; 
genera] '  respeck  due' tQ  thcnoii^'ji^ jh 

-;  they  iuLve  no  jorif^mon^l&f  in- 
vested with  corpdra'tiTe-Hnia^  2&; 
boundcB  bj^  «ai¥»  i*W,  «(^  i.^ 
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ti^ht  to  geipel  mtinfentti^^  59, 88; 

how  formerly   pritilcged  tnd  m. 

ni»he4i  68  ;  how  formerly  divided 

ind  mainrained,  89 ;  petition  againit 

Sjl'va  Cmduaf  146. 
Clover  titheable,  de  JMn%  122. 
Coal  not  titbeable.  it  jun^  123  ;  hot . 

by  custbnot  2fl. 
Coke,  Sir  Edward*  his  o|»nion  on  ec« 

cletiastical  law»  65»7lr75;  ditto 

on  circumsMcte  agatiti  141. 
Colts  ttttoible  dijure^  123. 
Common  (vide  Law.) 
Comber,  Dr.  advocate  for  divine  right 

to  tithes,  44»  153. 
Commandment!  thou  shalt  not  steal, 

30. 
Cofbmission  of  review,  237. 
Commutation  (vide  Sabsticution.) 
Commooity,  majority  binds  the  whole, 

ji|84;  each  bounden  by  its  own 

ac«sof)ly,  31. 
Compositions,  what,  171* 
Composition,  no  real  valid  for  more 
'    than  21  years  or  three  lives,  since 

13  Eli«»  168,  175  ;  decree  in  eqaity 

will  not  ratify  it,  l68  ;  of  100  years 

standing  by  parson,  patron,  and  or* 

^  dinary  void  against  demand  of  in- 
'    cumbient,  l69;  what  constituted  an 

ancient  composition,    174 ;    parol 

good  against  the  parson  who  makes 

it,  \1\ ;  ancient  same  thing  fts  mo. 

"  dos,  175;  difference  between  real 

composition  and  modus,   175;  to 

'  be  proved  by  producficfh  of  dcect, 

175 ;  triable  only  at  law,  262.  , 

Compulsory  letters  in  special  courts, 

247. 
'  CooSrroation  of  Bishops,  formerly  by 

-'"  Pope,  <5. 
Contji  d^fiirt  in  King,  as  lay  patron^ 
'^'  i\XS^\  M«  mere  civil  fjjht,  21. 
CoflsciiiiSce  in  obligation  of  obeying 
lawst  3 ;     how  far     iiritfiediately 
bounden  by  the  dvH  magistrtte,  3, 
'30. 

Consecration  of  BUhbps,  18* 
-X^Jnsdltilion,  writ  of,  2^1 ;  nature  of, 
"238 ;  statute  of,  283  ;  9uh  inodo^ 

-■Whjrf,^84;    • 

Conies  f  tabbfts)  tithenble  by  custom 

oHy^  211. 
"CUnsiltoryCdsrt^  what,  239. 


Consolidation  and  union  of  parishea 

triable*  in  court  Christian,  274 1  of 

suits,  301  • 
Copyholder  of  a  BishOj>'s  manor  may, 

through  him»  preKribe  in  non  dc- 

cima^o^  184. 
Com  titbeabk,  dejMre,.l23;  add  ac- 
cording to  the  custom  of  the  phtoCr 

211. 
Corporations,  sole  and  aggregate,  31, 

B5,  86 ;  secular  and  rdigiousi  86^ 

with  and  without  cure  of  souls,  86* 
Costs  in  prohibition,  297 --^  301 ;  when 

they  follow  a  decree  in  equity,  421. 
Cows,  vide  Milk. 
Council  of  Hispale's  opinion  of  right 

to  tithes,  44 1  of  Mascon  dittos  44, 
Cure  of  souls,  87* 

Curates  who,  27  ;  provided  for,  113« 
Cromwell,  of  the  establishment  ondor 

him,  82,  83. 
Custom  of  oon*payment  of  full  teiitli, 

50. 
Customs,  what,  171 ;   particular  -not 

established  wtthouf  trial  at  law,d01* 
Cyprian,  St»  his  opinion  on  tithes,  60* 


D. 


Death,  civil,  what,  31.  ^ 

Deans  and  chapters,  their  origin  and 

nature,  92,  9^;  the  guardianship  of 

the  spiritoallftes  have  spiritual  jtt« 

risdiction,  tede  vacakte,  94. 
Declaration  for  tithel  on  stat.  Ed.  VI, 

what  bets  must  appear,  304.      ^  ^ 
Decrees  in  Eqott)',  interlocuta^  ef 

final,  407 ;  collusive  in  equity,  wl^ 

and  how  obtained,  455. 
Defence  to  a  bill  in  eqdty,  general 

grounds  of,  390.  to  392. 
Ddegates,  manner  of  obtaining  ccMpv 

mission,  238. 
Demurrer  in  equity,  what, '392 ;  i^vef* 

ruled  in  exchequer  when  tfie  tourc 

is  equally  divided,  415  ;'s^om  op. 

curs  in  tithe  causes,  4if ;  docttioo 

of  demurrers  fully  font  imo,  439 ; 

allowed  because  biH  mdtifatious, 

442.  •"  }     . 

Depositions  in  special  cototi  hni  ceorta 

of  equity,  247*  ' 

IHtchai^e  from  tithes-->prit^ged  or^ 
'    ders  what,  150,  184;  wbet^  is 

extend  to  present  posieMir  'i)L  tbi 
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kn&i  15t,   15i,  179,  l«^  !•  2 ; 

ho^  discharged  by  onity  of  possei. 

^ma,  154. 
Dfscldmer  in  Equity,  what^  392. 
IKoeenv  hovtr  ixKindBiies  and  jorisdic* 

tion  fixedy  pff. 
IKBappropriationSy  what  and  how,  V06. 
Dissenters  obliged  to  obey  laws  con. 

cerning  the  establishment  9-' 
Distringas  to  Corpora tions,  389. 
Divme  right  to  tithes*  controversy 

about  it;    many  fathers    hold  it, 

459  6 ;  in  the  old  law,  43* 
DonationSi  church>  nature  of,  40* 
Dotards  not  titheable,  123. 
DoveSj  if  wild  not  titheable,  if  tame 

jMiy  tithe  by  custom,  when    coa- 

aumed  at  home,  and  de  jure  when 

sold,  123;  titheable  by  custom,  212. 
Dyer,  Lord,  his  opinion  on  appeals  in 

spiritual  courts,  235. 

E. 
Easter  oftrings  of  ^d.  per  head,  pay. 

*  able  de  jure^    133;    according   to 

*  Gilbert  a  compensation  for  personal 
tithes,  133  ;  kept  up  by  2  Ed.  VI, 
where  paid  for  the  last  forty  years* 
165. 

Ecelesia  nott  sohft  eccksitff,  a  favoured 
maxim,  184. 

Ecclesiastical  property,  why  so  called, 
31;  general  nature  of,  34,41,^9, 
S5  ;  law,  what,  according  to  Coke, 
64  ;  fund,  more  general  or  common 

*  in  the  new  law,  36 ;  abbey  lands 
no  substitution  for  gospel  mainte. 
nance,  42,  87 ;  lands>  some  still 
holden  by  church  men  not  entitled 
to  tithes,  88. 

Edward,  King  I.  his  constitutional  re. 

fusal  to  pay  tribute  to  the  Pope,  74« 
Eggs  titheable,   de  Jure,   when   the 

young  are  not  tithed,  124  }  modus 

of  SO  eggs  in  Lent,  212,  214. 
Itjectment  Hes  for  tithes,  437. 
Elm  not  titheable,  being  Sylva  ca:dua, 

124, 
Endowments,  ^  origin  and   nature  of, 

90|  110,  200;  generally  presumed, 

111;  evidence  of,  335. 
England,  church  of,  what  before  the 

reformation,  63* 
EcpAity,  btii  b)|  aoi  necessary  to  waiTc 


the  trtble  fbrfeitwe  xsniet  2  Ed. VL 
l66;  decree  will  nor  ratify  ^  com. 
position,  l68 ;  general  fliMiner  rf 
proceeding  by,  384b ;  procoedingB 
on  English  bOl,  392  to  413  i  wb» 
may  sue,  406 ;  one  parishioner  mar 
sue  for  himself  and  others  to  estaUitt 
a  contributory  modus,4l6;  coortinat 
punctilious  on  forms  of  pleadiDg,4lS» 

Establishcnent  (civil)  of  religioa,  terai 
muconcei?ed,  1 ;  interwoven  in  aar 
constitution,  4  ;  aflects  not  troth  of 
religion,  5 ;  Dissenters  obliged  to 
observe  laws  concerning  it,  9;  be* 
fore  the  reformation,  62, 63, 76, 220. 

Examination  of  witnesses  in  chanoery 
and  exchequer,  403. 

Exceptions  to  answers  in  equity j  396; 
in  exchequer,  401. 

Exchequer,  its  jurisdiction  over  tithoSf 
379 ;  confines  its  decrees  t^six  f  eart 
back,  443. 

Executor  may  bring  debt  on  2Ed.VL 
for  tithes  due  to  his  testator,  349* 

Evidence  at  common  law,  and  in 
equity,  general  and  particular  nature 
ot  both  parol  and  written,  302  to  335. 

Excommunication,  civil  effects  of,  77 » 
no  sentence  of,  without  admooitiooy 
248 ;  temporal  judges  release  an  ex- 
communicated person  if  no  can8c,203. 

Execution,  writ  of,  in  equity,  4Q9. 

Exemption  from  tithes  (vide  Dis. 
charge);  derived  under  31  Hen* 
VIII.  179  <o  184  ;  old  cases  over- 

'    ruled  in  1787,  185,  192. 

Fallow  land  pays  no  tithe,  1^4. 

F.- 
Fens  drained  exempted  for  seven  year% 

as  barren  land,  124. 
Fleetwood,  Bishop,  his  character,  91 ; 

explains  spiritual  power  and  joris«> 

diction,  112. 
First  fruits  transferred  from  Pope  to 

King,  148  ;  act  for  giving  them  to 

the  King,  app.  497  to  507 ;  act  foe 

restitution  of  them  in  time  of  vaca. 
.    tion  to  first  incumbent,  app.  52^» 
Fish  not  titheable  dej'ure,  123  ;  amere 

customary  tithe,  l67j  212  to  214. 
Flax  pays  5s*  per  acre  (per  stat.)  -iHU 
Forced  fruits  in  frames  titheable ;  ia 

sxorei  not  ,iO,  130. 
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Fowl  ^xYiptStdijuref  if  eggi  not  ymwrn^ 
134  {  JDoiot  fer  tbem  in  eggs,  214* 

Ftradalent  deedi  by  spirinMil  perions  i 
act  fir  flveidiog  (bein,  app,  53& 

Fnat  tsees  titheable  4/#ytfr#,  124. 

Fttel  wed  to  dry  hops  titheabie  de 
jMf0f  124$  iDodUl  for,  214. 

a 

Geriaf  mtaimig  thereof,  3S5. 
Gavden  staff  titheable  i/«y»r>,  125. 
Gartlhtum  inclodti  Orcb«rd|  quod  notm 

henet  as  ic  relate*  to  moduses,  214. 
Glebe,  what,  90. 

Goods  ukcn  away,  statute  ef,  app.491. 
Goapel,  ordinance  for  maintaining  the 

jDinistry,  37»  38»  46 ;    bow.  pre. 

-vented  by  St.  Paul,  39;  hoM^  sus* 

pended  and  reserved,  40 ;  bow  title 

to  it  to  be  traced,  41,  84. 
Governors  (vide  Charcb)  duties  of, 

42,  226,  7i  8 ;    cannot  surrender 

their  rights, -225. 
Governed,  duties  of,  43« 
Gravel  not  tithcable,  125* 

* 

H. 
Hargnve's  Mr.  opinion  on  tithes,  378* 
Hay  iBodoses,  215. 
Hearing  catse  in  equity  set  down  for, 

404. 
Heifers,  not   milch— Quere  therefore 

if  a  modus  for  tithe  of  the  milk,  209. 
Herop»  act  for  ascertaining  lithe  of, 

482;  act  for  ascertaining  ticlpe  of 

hemp  and  flax,  app*  545,  and  app. 

551., 
Henry*   Kif>j^,   IV.^how  liberties  of 

church  affected  under  him,  76  \  V. 

ditto,  76';    VI.  ditto,  76';   VII. 

diftp,  79 ;  VIII.   what  alterations 

in    collaring  spiritual  ^jurisdiction 

made  under  htm,   102,  3. 
HbUy  ritheabk  dt  jure^  125. 
Honey  titheable  ie  jure^  126. 
Hooker,  his  opinion*  upon  the  obliga. 

fion  oF  tithing,  51,  52. 
Hops  tiiheable  Je  Jure^  by  the  bind, 
-  125 1  ihodus  for  all  mhjiII  tithes  may 

cover  hops,  generally  but  not  speci- 

ficAlIr,  2i6\ 
Hospirafity,  clerical  obligation  of,>  ac- 
cording to  y}(.  Corner  and  Spe). 

man,  02.    •  V 


Hbcbooie  ptatiti  and  firmts  not  titlie« 
able  de  jure,  1i30 ;  reasoniog'  opoa 
it,  131  to  133. 

Houses  not  titheable  de  fttre,  12^  f 
oBodttifer,  2l6# 

Hpinan  (power)  nature  of,  2,  3,  f4| 
generally  firaoi  God,  3v  8« 

Hurd,  Bishop  of  Worcester,  accoonta 
for  dcrgy't  holding  Jure  dlvitfo 
doctrines,  8. 

I.  J. 

Jerome,  Saint,  his  opinion  of  die  right 
totithe9,  43« 

Jews,  during  the  theocracy,  obtigod  to 
submit  to  the  Jewish  laws  every 
where,  3;  theocracy  difibreat  fiN>m 
Christianity,  11 ;  how  God's  peo» 
pie,  11;  no  leeislation  amoagst 
them,  12,  13;  their  tithing,  54. 

Impropriations,  what,  106 1  nownanjr 
in  England,  107«  264. 

Impropnators,  lay,  have  ik>  eare  of 
souls,  1 11  ;  no  prescription  in  non 
decimaado  against  chem,  1^3,  177. 

Incumbent,  one  not  prejudiced  by  the 
neglect  of  another,  302. 

Induction,  what,  20,  67>  71,  72. 

ImJicavit,  writ  of,  254;  Kes  whei« 
spiritual  court  interferes  with  colla- 
teral matters,  357* 

Inheritances,  corporate,  spiritjial,  and 
secular,  86. 

Inhibitions  to  be  signed  by  an  advo. 
cate,  239 »  sod  supported  by  aifida. 
vits,  ib. 

Injunctions  to  stay  proceedings. at  law, 

•  461 1  2. 

lustitotioo,  what,  20,  67,71  72,87. 

Investiture  of  (and  vide)  bishops,  2c>. 

Issues  sent  to  Juries  by  courts  pf  equity, 
462  ;  never  directed  when  evidence 
shews  a  difF.'rent  modus  from  that 
alleged,  464,  46\5 ;  court  not  con. 
eluded  from  directing  an  issue  by  a 
decree  in  a  former  cause,  466,  470» 

Johp,  lting«  his  profligacy,  73» 
judge;,  ditterence  between  spiritual  and 
temporal  about  tithes,  143;  law 
only  expounders  of  statutes;  262; 
temporal  may  command  spiritual, 
not  'vfee  n/end,  26*7;  spiritual  sta. 
rute  against  vexing  them,  with  pro. 
hihiriuof,  App.  4)^U  • 
Jurisdictioo>    spiritual,    l9f  70,  74,> 
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.  f7f  SSd)  rabmisdoa  tohfolanlafjrt 

S4;  gifCi  right  to  fotpcl  maitt- 

ttnance^  41f  84, 
JurhMtrum^  w|it  of»  Iqrnot  lor  a 

▼icar,  110.  ^ 
Jostinian't  code  mtredaoed  in  Eag. 

laad^  251 ;  h't  force  heie,  252. 

Xing  does  not  oidain  or  coM^ratCy 
aor  iottitoiey  nor  give  pore  spin. 
toil  JBriidictioDy  19f  72;  u  lay 
patron  of  all  bishopricksj  21  >  72; 
mx  froits  transferred  to,  148. 

Ki^ht'iy  (ride  St»  John  of  Jerosa. 
kn*) 

L. 
LaAbstiAeaUe  iry«r/|  125;  modus 

for^  2i6« 
Law  common^  what,  81,  112;  only. 

akered  b^  statute,  is£f;  foroicrlj. 

had  coffmaace  of  tithes,  14f« 
Ijiws  of  Sngbad,  bcsttitk  cotithei. 

10. 
Liws,  husaaa,  binding  ooality  of,  6; 

submission  to,  enjoined  by  God,  8 ; 

natural  and  posiuve,  46* 
\Mf  of  natnre  common  to  all,  8« 
Lajrmen,  holdcn  formerly,  (could  not 

now)  that  they  may  picscribe  m  irta 

dichnfMda  from  lands  of  privtk^ 

abbots,  189;  impropriaton,  in  suing 

likaspiritnalreetorB,  317* 
Lnsesof  benefices,  act  for  avoiding 

them,  App.  538;  act  for  explaining 

tmd  continuing  said  act,  App*  538. 
l^ad  and  lime  not  titheablei  2r  juref 

125;  bat  by  cistom,  217* 
Libel  in  spiritual  court,  what,   244; 

copy  to  be  delivered,  244;  answer 

to,  246 ;  form  of  a  libel  in  a  tithe 

Saie,  App.  559  <o  56o. 
Ttv  of  conscience,  2. 
Liberties  of  holy  church^  what,  S4 ; 
liow  they  commence  and  gain  force, 

(  80. 

LimiutioR,  common  law  ri^ht  to  tithes, 
barred  by  no  lapse  of  time  within 
memory,  175;  of  actions,  278;  not 
pleadable  to  lithe  s«it»,  443;  cxche* 
quer  confines  its  decrees  six  years 
ba^k,  443. 

iJikoaidt  ^ition  of,  concerning  an 


mr.if  nr  composmon,  iit# 
Lolhrdy,  to  be  inqoired  Aar,  76^ 
London,  what  strict  fall  tidiing  bf 

London  would  amoont  lo,  50;  of 

tithes  there,  156  to  164  ;  case  eo^ 

483;  act  of  tithes  in  App.  43S  so. 

536;  actformaiasenanccof  cksgy 

after  the  fire,  540  to  545. 
Loppings  of  trees  of  20yeasa  growth 

not  u^^kcMtp  Mitmtmr,  if  lapped 

before  that  age»  126. 

M. 

Madder  titheableaa  a  small  tsth^  12£| 
act  for  ascertaining  titbe  of,  App. 
482 ;  ditto  for  continoing  feoBcr 
ad,  App.  482 ;  ditto  for,  App.  4S3. 

Magistrate  (civil)  has  no  power  over 
conscience,  2,  7,  8,  32,  70 ;  not 
committed  by  the  truth  or  folsky  of 
reli^on  esubiished,  6,  7 ;  ontora 
qf  his  doty  and  trust,  6f  t;  baa- 
then  not  diArent  from  ehristiaig 
7;  obliged  to  give  an  esubUskamnt 
to  the  religion  which  the  msjoiity 
requires,  9;  has  power^over  choicby 
men,  and  property,    33,    35,  6ft 

.  70,  73 ;  no  power  over  drnne  law, 
34 ;  his  conscientious  doties,  35. 

Mmnm  Cbartm  oonfirms  liberties  of 
church,  64. 

Maintenance  for  parishioners  to  defend 
Jointly,  and  theiecrf'  dcmaricr  aL 
lowed,  438. 

Maple,  titheaUe  dijwrt^  126* 

Milk,  lOih  morning  and  lOtb  evco- 
ing's  meal  titbeable,  de  jm-e^  126; 
modus  for,  2I7« 

Mast,  (vide  aconu •) 

Mills  ere  predial  tithes,  as  to  locsftj^ 
and  peisonal,  is  to  mode  of  payment, 
127 ;  Uthe  payable  of  a  new  mi^ 
143 ;  by  lOih  of  the  profit,  notdba 
10th  toU  dish,  167 »  poruttjaiy  am* 
dusfor,  217* 

Ministers,  gospel,  how  the  ocdinaaon 

for  their  support  ariae^  37j  38,  4Qb 

&9\  their  rignt  to  maiMenaoce 

mensucate  with  their  spiritual  ji 

.diction,  41  • 

Ministry,  gospel  ordinance  to 
it,  36. 

Misrive  letters  to  pe^n  in  equity^  3tf* 

Mixt.  titbciy  vide  Tidies^ 


Hodus^  whal,  171*  197i  198;  differs 
from  ml  compositioii,  176;  muU 
ti[>Ucit7  of,  197;  rules  of,  198^ 
Toid  fro(fl  uncertainty^  199  to  204; 
most  be  beneficial  to  parson,  204 ; 
mdsc  not  be  part  of  the  thing  com« 


INDEX, 

Ozitrs  titbeabk  dejure,  133* 
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Parishes,  origin  of,  89» 
park,  not  tithcablc  ^^yV/r^,  133  ;  modus 
for,  218, 

poanded  for/  203;  nor  payment  of    Parliament,  pover  of,  purcty  civil,  8. 

one  tith^  for  another,  203 ;  modus     Parole  agreement,  excuses  from^  pe« 


and  tithe  to  be  of  equal  durationi 
iQ:i ;  must  not  be  rank,  20ff ;  can. 
not  be  of  new  productions,  210;  not 
triable  if  denied  in  spiritB:il  courti 
5K)9 ;  bill  ^11  not  lie  for  modus  not 
disputed,  418;  court  allows  latitude 
in  layine  tr,  422  ;  how  farm  modus 
to  be  laid|  425 ;  greater  certainty 
required  in  s  bill  than  an  answerj 
427;  in  pleading  them,  quantities 
and  values  to  m  set  forth,  434; 
modus  never  established  without  trial 
if  denied,  463|  471 ;  strew  tithes 
rejected  as  a  modus  for  hay,  47 2« 

Monasteries,  acts  for  dissolution  of^ 
149 ;  for  giving  smaller  to  the  king, 
App.  509  to  614;  list  of  them, 
App.  515  to  519a  act  for  dissolving 
them,  App.  519  to  524. 

Mortmain,  statute  of,  68,  85|  86,  I07j 
179%  App.  480. 

N. 

Non.residence  pleaded  to  a  tithe  bill, 

447. 

Notice,  three  weeks  notice  to  deter, 
mine  a  composition  for  tithes  from 
year  to  year,  not  sufficient,  130; 
grounds  of  giving  notices,  331  ; 
where  necessary  352 ;  what  length 
neccssar)'«  352 ;  cases  and  determi- 
nations upon  them,  35 1  to  362. 

Tfffoel  diiseisin^  writ  of,  what,  277. 

Nurseries^  young  trees  ttiheable,    de 
jure,  128. 

O. 

Oak  D«t  titheable,  132. 

Orchard  not  titheable  to  nomine^  there 
being  no  such  word  in  the  Register, 
*133.  214,  218. 

Orders,  4  privileged,  discharged  from 
tithes,  150;  Cistertians  exempted 
from  tithes,  155;  modern  doctrine 
aa  to  their  lands,  J  92. 

Ordination  produces   no  civil  effect, 
l€ ;  different  from  jurisdiction,  16 ; 
what  it  is  in  the  church  of  £ngland , 
lSi  20. 

Ss 


naltie<(|    \66,    369;    composition 

good  against  parson,  174. 
Parson,    what  facts  generally  to  b« 

proved  in  tithe  actions,  Z66 ;  pre-i 

sumed  that  he  has  read  39  articles^ 

80. 
Parsons  the  Jesuit^  his  conttst  with' 

Sir  E.Coke,  65,  71,  75*  81;  too 

partial  to  the  clergy,  71»  7 5%  77% 

Patronage,  rise  of,  89* 

Paul,  St.  his  example  in  easing  his  spi« 
rituil  subjects  of  the  gospel  oral- 
nanccj  of  maintaining  their  minister^ 

39* 
PeaSj  vide  beans.  . 

Pensions  in  cifCumsfecti  agatisf  whaf^ 
253. 

Personal,  vide  tithe.«4 

Petitions  for  and  against  tithes  to  p^« 
liamcnr,  147*  App.  490,  491,  2j 
3. 

Pigeons,  vide  doves. 

Pi gF, 'modus  for>  21s* 

Pica  in  equity^  wfer,  392- 

Pica,  a  more  comm(>n  defence  to  tithe 
bills  than  demurrer,  443  ;  of  alien- 
age,  445  ;  of  non-residence,  446  to 
44^9 ;  of  abbey   lands,  449 ;  of  an 

^  ancient  mill,  450';  of  for.ner  suitt 
and  decrees,  45 3,  466;  of  collu* 
si ve  decree  ill  pleaded,  456;  case) 
therion,  456  to  46]. 

Polydorc,  Virgil,  70. 

Prabends,  what,  ^^. 

Precept,  po^itivt*,  of  God  indlspensa* 
blr,  40,  51. 

Presentation,  what,  20,  71,  75. 

Pope,  before  reformation,  allowed  the 
primacy  of  spiritual  jurisdiction, 
21,-  65^  70,  7^2,  72;  nevier  allowed 
to  have  any  right  of  patronage,  21, 
66,  72,  74,  75 ;  nor  any  civU 
right,  79;  by  25  H.  Vlll.  prohi- 
bited to  receive  confirmation  from 
the  pope,  20 ;  his  claims  from  king 
John  resisted,  74;  before  rcforma- 
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tion,  allowed  a  pirt  of  the  headship 
of  the  civil  ei-tahHshmem,  S20« 

Poor,  prp\'i«>ton  for  them  and  the 
vicar,  statute,  App.  4f)3. 

FoAsf^ion,  Ifngih  of,  will  snpport  a 
plea  of  nil  driet  to  an  act^oa  on  2 
Ed.  VI.  340,       . 

Potter,  Doctor,  his  accoant  of  Jewish 
tithe*,  54,  56'. 

Poverty,  worldly,  admirable  in  Christ, 
6l;  volqnta^y  in  primitive  christians, 
60.  ' 

Power  of  the  keys,  what,  17,  75. 

Power  (human)  nature  of,  Q,  ,  70,  74; 

generally  from  God,  3,  7,  8  ;  must 

oesppreme,  ?8  ;  spiritual  commands 

'  not  coercive,  51,  73%    explained, 

112. 

Pxescription,  title  of,  I  }6,  17 1 ;  none 

*  by  laymen  in  mn  ^ecima*7dot  153, 
177  ;  in  non  dedmando  or  in  modo 
decima^ai,  \77  i  not  to  be  presumed 
from  non-payment,  1})]  ;  a  whole 
country  may,  bat  particular  dis. 
trictt  may  not,  prescribe  in  a  fion 
drcimattdo,  194  ;  triable  only  it  law, 
^62 }  in  Hou  decimandQ  same  rule  for 
laity  and  clergy,  270. 

Predial,  (vide ''iithcs.) 

Pra:munire,  statute  of,  70. 14(u 

Presbyterians,  establishment  under 
them,  33. 

Privilege  is  personal,  182,  153. 

Prohibition  where  tithes  become  chat- 
tels, 1 43  ;  on  refusal  of  copy  of  libel, 
244 ;  costs  given  by  stat|ite  if  ^ny 
judgment,  Ci;7. 

Proctors  in  spiritual  coort5,  240. 

Probatory  term  in  spiritual  courts,  217* 

Property  y*r^  hum>*no  non  divino^  3,  27, 
42,  nature  of,  *.^?^,  34  ;  how  acquir- 
ed and  dii»pcst^d  of,  2P ;  the  altunp 
dominium  of  it  asceruincd  by  the 
right  of  taxation,  42,  6Sf 

Provis(5r,  sratute  of,  70. 

Publicario'nof  depo'iiionr,  404;  rival- 
ry of  clergy  and  .laity,  cause  of 
their,  2  IS  ;  nature  of,  and  proceed- 
ings ir,  249  to  251.  ^282,  287  ;  re- 
gulateif  by  2  and  3  E-.l.  VI.  252  ; 
grounds  of,  25.9,  i260,  281,  282, 
2«9  to  *.f;7;  forms  of,   only  to  be 

'   altered  by  pUiliamenr,  200  \  of  right 


and  not  of  favoar|  26l^  281  ^  t« 
parson  no^  to  sell  tithes  sevesct'y 
26*3 ;.  lies  for  coses  as  veil  as  for 
principal  matter,  265  -,  formerly 
more  frequent  than  now,  280 ;  grant, 
able  by  Chancellor  and  Chief  Jus- 
tice?, 280;  after  sentence  and  cor- 
sultatiop,  285 ;  ca>es  on.  285  to 
297. 

Quj^kers,  how  tithes  are  recoverable  a* 
gdnst  them,  371  to  37(> ;  act  for 
taking  their  affirmation  in  lieu  of 
oaihf,  54y. 

^  tarn,  it  it  will  X\t  in  2  Ed,  VI.  3^4. 

Rakings,  i^ot  tiiheable  unless  covenoos, 

133. 
Rape-seed,  titheable^  a  small  tithe  ir 

jure^  133. 
Rate  litiic,  payable  by  ctistom,  218- 
IlebcIIion,  commission  of  in  eqj^ty. 

Rector  and  vicar  cannot  join  in  one 

Rectors,  who,  ^7  ;  lay,  197.    * 
bill,  412. 

Redeemer,  Christ,  p^id  taxes  appropri- 
able in  part  to  heathen  worship,  p. 

Reference  to  master  in  chancery,  or 
deputy  remembrancer  in  cxdicqucra 

407. 

Rehearing  of  a  cause  in  equity,  408 ; 
petitions  for,  in  exchequer,  argued 
in  open  court,  408. 

Rejoinder  in  equity,  402. 

Religion,  truth  of,  not  aff^ed  by  the 
civil  establishment ,5 ;  toleration  of,5. 

Religious  houses,  their  revenues  no 
substitution  for  gospel  inainteoaiice, 
42  ;  appropriated  by  state,  b^  ;  pro- 
fession, what,  86  ;  not  to  be  vicais, 
1 10. 

Replication  in  equity,  what,  S92,  402* 

Residence,  act  for  enforcing  ir,  App. 


o52. 


Revelation,  not  to  be  forced  by  hsfflti 

power,  84. 
Review  lay,  after  definittve  sentenceof 

high  coromissioii,  23f .  ' 
Revolution  of  }688,  threw  nev  light 

on  the /«f  divinum^  2. 
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Richard,  K-^n^  ^f  ^^^  ^^^^  discrimina- 
tion btrweea  spiritual  and  temporal 
power,  75.  ■ 

Roots,  grubbed  up,  titheable  by  cus- 
tom, t^lS. 

•      S. 

Safiron,  a  predial  soiall  rithe,  IS^, 

Salr,  not  titheable  drjure,  183;  by 
custom,  219* 

Scire /acuis,  none  to  issue  against  clerl^ 
for  tithr^,  statHtCi  App.  489, 

Scriptures,  every  man  construes  in  sup* 
port  of  hik  own  thesi5!,  60. 

Secular  priests  only  to  be  vicars,  1 10. 

Selden  sup{K>rts  clergy's  right  to  tithes 

'    on  law^  1, 

Sentences  in  spiritual  courts  definitive 
and  interlocutory,  ^47  ■  must  be  in 
writing  or  cannot  be  app&aled  from, 
248. 

Sequestration  in  equity,  what,  389* 

Sequestrator  atone  cannot  bring  a  bill 
for  tithes,  413, 

Serjeant  at  Arms  to  compel  appearance 
in  equity,  389. 

Sheep,  modus,  219* 

Small  (vide  Tithes.) 

Speiman.  Sir  Henr>',  staunch  advocate 
of  divine  right  to  tithes. 

Spiritual  (vide  Power  and  Courts);  pow- 
er commands  not  external  coercion, 
51,  72  ;  judges  could  formerly  exa- 
mine upon  oath  as  to  substraetion  of 
tithes,  i6o;  courts,  nature  of,  220 
to  230;  separation  of  them  from  the 
temporal,  280;  general  objects  of 
their  cognizance  civil  comj'»etency, 
233  ;  appeals  therein,  23-t  to  238; 
judge  chiefly  by  Roman  civil  law, 
240;  proctors  and  advocates  of, 
940;  citations,  varions  in,  241 1  li- 
bel in,  nature  and  properfics  of, 
244  ;  answers  to  iibe]5,  whaf,  247  ; 
sentences,  24/  ;  jurisdiction  of,  es- 
tablished by  statuie,  2j4;  and  only 
between  two  clergymen,  255  ;  de- 
nied in  1757,  272. 
K;^piritual' court  cannot  determine  whe- 
ther tithes  due  and  accustomed,  or 
not,  257  ;  remedies  in,  259 ;  pre- 
sent good  understanding  of,  with 
temporal  courts,  259 ;  cannot  exa- 
mine oo  oath,  if  cause  not  of  spiri- 
tual cognizance;^  20*3;  canaqttrymo* 


dases,  if  denied,  269  »  suit  lies  hero 
against  owner  for  detaining  tithes, 
not  against  a  stranger,  27)  ;  parson 
may  sue  here  if  obstruc:ed  in,  his 
way  to  take  tithe,  tjl  ;  collateral 
matter  ousrs  them,  not  of  their  jurts^ 
diction,  if  they  proceed  not  to  try 
it,  275,  290;  has  cognizmce  of  the 
extent  of  an  ehdowment|  275;  can^ 
not  j in) ge  whether  lan^  diiciiargecl 
bv  sratute,  295t 

St.  John  of  Jerusalem,  knights  o^,  sup, 
pressed,  loO;  their  lands  vcitfd  in 
king,  discharged  of  tithes,  150  ;  act 
concerning  them.  App,  5'*'9  to  532. 

Statutes,  25  Hen.  VIII.  c.  20.  137.— 
3  Ed.  I,  67-^:^5  Ed.  I.  6\s_l4  Rd. 
ill.  70—25  Kv!.  in.  70—27  Ed, 
in,  72—13  Ed,  I.  73—9  EJ.  IV, 
79—25  H,  VllI,  75—15  Ric.  II. 
109 — *  Hen,  IV.  140—12  Anne 
1 13—2+  Hen.  VIII,  137  —  13  Ed, 

II.  140— 9  lid,  II.  142— IS  Ed,  III. 
144— 45  Ed.  HI.  144,145—1  Kic. 
IT,  146—15  Ric.  II.  146—2  Hen. 
IV.  146—4  Hen.  IV.  147—5  Hen, 
IV.  147—26  Hen.  VllI,  148-27 
Hen.  VIII.  148,  149— 31  Hen.  VI II, 
14.9,  15.;,  179—28  Hen.  VUI.  149 
—32  Hen.  VIII.  149, 150,  155,265 
—2  and  3  Ed.  \  I.  150,  l65,  16*7, 
265—37  Hen.  VIII.  156—13  Eliz. 
167—22  and  23  Car.  II.  169— 3  W. 

III.  170—7  and  8  Wm.  III.  170— 
n  and  12  Wm.  III.  17O— 1  Geo,  I, 

'  170—31  Geo.  II.  170—43  Geo, 
III.  170—34  Hen.  VIII.  241—2 
and  3  Edw.  VI.  251—8  and  9  Wm, 

HI.  297. 

Substitution  for  tithtf,  90,  91 ;  raried 

in  commencement,  17K 
Substraetion  of  tithes  loca),  2|66. 
Subpoena  to  answer  bill  in  Equity,  ^87  ; 

to  hear  jodgment,  405  ;   to  shew 

cause,  406. 
Sylva  Cadua^  prohibitinn  goes  on  suit 

for,  144  ;   once  doubted  whether  a 

statute,  144  ;  petitioned  against  by 

clerg}',  140;  statute  of^  App.  489; 

petitions  against  it,  491  to  493,  5^5^ 
Synods  diocesan,  what,  9.* 

Tarer,  a  great  tithe  ^<yW,  134. 
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Taxr5,  power  of  imposing  thctui  argues 

thr  fiUum  </<?/frw/««of  property  j  42,46; 
Trrrporal   (or  human)  power^  not  af 

fectcd  by  Christianity,  13. 
Terriers,  ^hy  and  when,  evtdcAce^319> 

TcrruUi;»n,  his  opir.lon  on  tith»,  60i 

TestimoBv  of  witnesses,  article  to  im* 
pcacb,  404* 

Theocracy  (vide  Jews.) 

7  it hes  (vide  divine  right  to)  j  laMi;  the 
best  title  to,  10^  5 1  ^  objects  of  ci* 
^il  power,  140 ;  due  to  the  priests 
of  the  old  Iskwjure  Jhine^  43  ;  hold* 
en  by  many  X9  be  due  yurg  Jiving  in 
the  new  la^'^  43|  45,  46  \  no  poiU 
tive  precept  in  the  new  law  for  pay«  ' 
ing  tithe^,  49 ;.  due  by'  atinkipal 
law,  49,  50,  90  ;.  by  coTnmon  law  of 
England,  114;  specified  hy  (in. 
wood,  115;  predial,  personal,  and 
mixr,  115;  great  ana  small,  II6; 
small ^  recoverable  under  8ta:ute,')70; 
act  for  recovery  of  small  ti'hes,  Ap# 
546  to  549  ;  rectorial  and  vicarial, 
116,  117  ;  converted  into  temporal 
inheritances^  265  ;  ordinances  for 
their  payment  in  the  protectorate, 
App.  475  to  480  ;  causes  formerly 
cognizable  at  common  law,  14!?,255, 
276  ;  suits  for,  belong  to  spiritual 
court,  146,256)  payment  of,  en. 
forced  bv  statute,  148,  l64 ;   act  of 

2  Ed.  VIj  App.  464,  and  507  to  509; 

act  for  due  payment  of  tithes  and  of. 

ferings.  App.  526  to  529  S  treble  va* 

lue  ibrnot  setting  bat  predial  tithe?, 

164. 
Tile,  not  titheable^ 
Timber,  cut  for  fuel,  tithcable,  134. 
Title,  in  actions  on  2  Ed.Vi*not  neces. 


aarf  to  set  tertk title  spectaOf ,  tf  3} 
nor  in  a  bill  in  equity,  414a 

Toleration,  religious^  5- 

Trialsi  most  00m mon  law,  on  tithes  & 
rect-ed  out  of  courts  of  et^uity,  3/7* 

Truth,  kingdom  of,  14^ 

Turf  not  tithcable^  I  ^i« 

Twkiesj  titheable  as  other  poultt7,l344 


»f*  -e.     ' 


Union  ind  consolidation  of  .g||^M. 
t  riable  in  court  eh  ristian,  274t  *\ 

Vicars,  who,  97i  100,  109/  147  i  W- 

•  gin  aftd  rise  of,  108  ;  ,when  and  whf 
endowed,  I09,  II6, 146^  200;  toU 
secular  priests,  and  not  rdigioof, 
110>]47  ;  ne«is  not  set  fbrthbisti* 
tie  in  a  bill  in  equity,  431 ;  sta- 
tute for  pfovidip^  in  appropriations 
for.  poor  uA  the  vicar,  App.  493, 
a^d  494. 

Voluntary'  sobalsaion  lo  ipiritual  joiii* 
dicrien,  248. 

W. 

Wax,  (vide  Honey.) 

Wicklifie,  John,  his  erroneout  oplnioi 
of  a  nendicant  clergy,  68; 

Wife,  (vide  Baron  and  Feme*) 

William  the  Conqueror,  his  charter  for 
separapng  spiritual  from  temporal 
courts,  App*  556* 

Willows,  when  felled,  titbeaUe  dejurtf 
135. 

Witnesses,  who  may,  and  who  any  not 

.    be  good  in  tithe  causes,  335  to  340. 

Woad,  a  small  tithe^4r /«r/,  135;  ac« 
tion  lies  for  it  on  2  Ed«  VT.  350. 

Wood  cut  every  10  years,  titheable  ir 
jurey  135  ;  (vide  Sjka  C^tdum,] 

Wool,  titheable  di  jun,  136  ;  how  t* 
be  tithed^  136;  asodus  ibr,  Sl^* 
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C.  and  R.  Baldwin,  l>rinte*<. 
New  Brid^c-strcct,  Black  h«ur>. 
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